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Executive Summary -
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e

(it)

(iif)

(iv)

“UNSOLICITED DONA_TION" i my report as the Public Protector that is issued in
terms of section 182(1)(b) of the Constitution of the Republic of South Africa, 1996 (the
Constitution), sections 3(2}(a) and 3(3) of the Executive Members’ Ethics Act, 1998
{Executive Me'mbérs"E-thics Act) énd section 8(1_) of the Public Protector Act, 1994 (the
Public Protector Act).

The report relates to an investigation into allegations of maladministration, corruption
and a potential conflict of interest made against the former Minister of Communications,
Hon. Ms Dina Pule, MP (Hon Pule), in cOnnecfion' with the appointment of service
providers to render event management services for the hosting of the Department of
Communications’ ICT Indaba (The ICT Indaba) held in Cape Town from 4-7 June 2012.

The investigation followed a complaint lodged by Hon Marian Shinn, MP of the
Democratic Alliance (Complainant), on 20 June 2012 in terms of section 4(1) of the
Executive Members Ethics Act, 1998, {EMEA) against Hon Pule who was Minister of
Communications at the time and is said to have abused her position as Minister to
improperly influence decisions in her department and entities under her departmental
supervision to improperly benefit a certain Mr Mngqibisa and later to cover her tracks.

The gist of the complaint was that a man known as Mr Phosane Mnggibisa (Mr
Mnggqibisa), reported to be romantically linked to Hon Pule had irregularly withdrawn
millions of Rand estimated at R6 million (R6m), from sponsorship funds meant for the
ICT Indaba held in Cape Town from 4 to 7 June 2012. It was further alleged that Hon
Pule's Department, the Department of Communications (DOC) improperly paid R10
million (R10m) to Carol Bouwer Productions (CBP). It was also alleged that Hon Pule
should have known about Mr Mngqibisa’s involvement in organizing the event and that
such involvement posed a potential conflict of interest. It was also alleged that Hon
Pule received a pair of Christian Louboutin shoes as a gift from Mr Mnggibisa, bought
in Spain and paid for with the ICT Indaba funds through his agency, Khemano
Productions (Khemano), subcontracted for the Indaba by CBP at the instance of Hon
Pule’s Department. Subsequent allegations included that Hon Pule had undértaken
several overseas trips with Mr Mngaqibisa, with her Department paying for his expenses

as her spouse or official companion.
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(v)

(vi)

(vii)

(vii)

()

By the time the investigation was finalised, Hon Pule, who had been Minister of
Communications since October 25, 2011, had relinquished her position as Minister and
assumed the position of ordinary Member of Parliament. The allegations relating to the
relationship with Mr Mnggqibisa date back to Hon Pule’s brief stint as Deputy Minister of
Communications from 11 May 2009 until her transfer to the Presidency where she
served as Deputy Minister until her appointment as Minister of Cohmhnications.

The complaint was based on an article that appeared in the Sunday Times newspaper
publication of 17 June 2012 titled, “I's just not ayoba!" Several articles were published
on the matter thereafter ieading to Parliament initiating its own investigation on the
same issues in terms of the Parliamentary Code of Ethics. In response to those
allegations, Hon Pule persistently denied any romantic link to Mr Mnggibisa or
involvement in the subcontracting of his company, attacking both the media and its

sources as inspired by improper motives.

Hon Pule’s decision to suspend cooperation with this investigation to focus on the
Parliamentary investigation that had commenced after this investigation was ane of the
reasons the investigation was not concluded expeditiously. Another key reason for the
delay in finalising the investigation was that shortly after | was asked to investigate,
Hon Pule announced that she had requested the Auditor-General (AG) to investigate. |
then agreed with the AG that | would wait for that process to be concluded and then
decide what my process would entail at the conclusion of his process. | advised the

President accordingly, in compliance with section 3(3) of the EMEA.

It was only upon receiving the AG report and establishing that due to remit limitations,
he had not covered certain aspects of the impugned ICT Indaba deal that we were able
to scope our work and commence with the investigation. The investigation was further
delayed by the unavailability of Hon Pule and her officials for interviews and requests
for postponement of dates for submission of documents. Hon Pule and others also
requested long extensions for the submission of comments to the provisional report.

The investigation process included an analysis of applicable laws and policies,
exchange of correspondence, securing and analysing relevant documents and
conducting interviews and/or meetings with Hon Pule, Officials in her Department, Mr
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Mngaqibisa and his business associates, Ms Carol Bouwer of CBP and representatives
of co-sponsors of the Indaba, being Vodacom, MTN and Telkom.

In arriving at my findings, | have been guided by the standard approach adopted by my
office, which simply asks: What happened? What should have happened? Is there a
discrepancy between what happened and what should have happened? If there's a
discrepancy does the  conduct amount to improper conduct or in this case

maladministration and unethical conduct?

(xi) As is customary, the “what happened” inquiry is a factual question settled on the

(xif)

{xiii)

assessment of evidence and making a determination on a balance of probabilities. The
question regarding what should have happened on the other hand reiates to the
standard that the conduct in question should have complied with. In determining such
standard | was guided, as is customary, by the Constitution, national Iégislation and
applicable policies, guidelines and related benchmarks. Among such benchmarks were
general Public Service Guidelines and guidelines contained in the July 2006 report of
the Public Service Commission on managing conflict of interest in the public service. |
also sought guidance from international benchmarks, particularly the OECD
(Organisation for Economic Co-operation and Development) Guidelines on Managing

Conflict of Interest.

Principles developed in relevant previous reports of the Public Protector, referred to as
fouchstones, were also taken into account. Key reports consuited in this regard were
those dealing with the Code of Ethics and conflict of interest investigations such as “In
the Extreme”, “Costly Moves”, “Costly letters”, “To be Or Not To Be In Conflict” and
“Inappropriate Moves. | also took into account the observations of the first public
Protector of South Africa, Advocate Selby Bagwa when he was called upon to
adjudicate on the propriety of the conduct of the then Premier of Mpumalanga Hon
Ndaweni Mahlangu following aliegations that he had said that lying was a normal part

of being a politician.

I'also took into account submissions made by relevant parties, including Hon Pule and
the Complainant, following the receipt of my provisional report made available to them
on 17 September 2013 with an opportunity to respond to its contents by 25 September
2013. In compiling their responses to the provisional report, Hon Pule and the DOC
were assisted by their attorneys, Malan & Mohale Attorneys whilst Mr Mnggqibisa was

4
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(xiv)

assisted by Messrs F R Pandelani Incorporated Attorneys. The ‘legal” assistance
included correspondence from the attorneys requesting extension of time for the

submission of responses to the provisional report. | acceded to these requests and

responses were finally received on 25 and 28 October 2013 respectively.

On analysis of the complaints, the following issues were identified and

investigated:

(a)

(b)

(c)

(d)

(e)

(f)

(9)

Did the DOC irregularly appoint CBP to coordinate the 2012 ICT Indaba, in
violation of the prescribed procurement processes, rules and préscripts?

Did Hon Pule issue endorsement letters under the authority of the DOC for
private companies to support and sponsor the hosting of the 2012 ICT Indaba
and if so, was such conduct improper?

Did Hon Pule direct the payment of an amount of R10m to CBP by the DOC as a
contribution towards the hosting of the 2012 ICT Indaba and if so, were such

directives and payment improper?

Was the MTN sponsorship of R15m irregularly diverted by Mr Mnggibisa into
ABR Consulting (ABR) bank account instead of the CBP account specifically
designated for the Indaba funds and did he subsequently improperly transfer
R6m of this money into his Khemano?

Did Hon Pule represent to her Department that Mr Mnggibisa was her official
companion and travelled with him overseas at state expense and if so, was this
conduct improper and in violation of the Executive Ethics Code?

Did Hon Pule benefit from a pair of red Christian Louboutin shoes, from Mr
Mngqibisa, the owner of Khemano, a company subcontracted for and benefited
from the ICT Indaba?

Was there a potential conflict of interest occasioned by an alleged romantic
relationship between Hon Pule and Mr Mnggibisa as a consequence of which,
the latter benefitted improperly out of the financial Sponsorships contributed by
private companies towards the hosting of the DOC’s ICT Indaba held in Cape
Town from 4 to 7 June 20127
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(h)

(i)

Did Hon Pule improperly cause or allow her Department to benefit Mr Mngqibisa
improperly in the execution of the ICT indaba?

Was the conduct of Hon Pule inconsistent with the Executive Ethics Code?

(xv) My findings are the following:

{i) Regarding the lawfuiness and propriety of the appointment of CBP by the

i,

DOC to coordinate the 2012 ICT Indaba:

My finding is that CBP was not appointed by the DOC to coordinate the Indaba.
The Indaba was CBP's project that could have been executed by CBP without
the DOC's consent; though needing the DOC's blessing for the desired industry
support and impact.' There was accordingly no unlawfulness or impropriety on the
part of the DOC or CBP in regard to CBP coordinating the hosting of the ICT

Indaba.

(ii) Regarding the lawfulness or propriety of the alleged issuing by Hon Pule of

1.

endorsement letters under the authority of the DOC for private companies to
support and sponsor the hosting of the 2012 ICT Indaba:

My finding is that Hon Pule did solicit sponsorship support for the ICT Indaba but
that such conduct per se was not unlawful or improper. | further find that Hon
Pule was not the first to issue sponsorship support letters on behalf of CBP and
the ICT indaba and that Deputy Minister Bapela (Hon Bapela) had already done

80.

The allegation that Hon Pule pressured Telkom and the affected mobile phone
companies to sponsor the event is not substantiated by evidence as event
sponsors denied this allegation during interviews. | must point out though that
Hon Pule should have been circumspect with regard to actively encouraging
entities under her supervision to donate funds as they may have found it difficult
to go against her wishes as a figure with authority over them.
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(iii) Regarding the allegation that Hon Pule improperly directed the payment of an
amount of R10m to CBP by the DOC as a contribution towards the hosting of
the 2012 ICT Indaba:

1. My finding is that Hon Pule did commit her Department to “donate” R10m as
financial assistance to the ICT Indaba through her letter dated 15 December
2011, addressed to Ms Carol Bouwer. However, on the basis of evidence before
me, my finding is that such financial assistance was unsolicited. The process was
also not executed in accordance with Treasury Regulation 21 regulating the
granting of gifts, donations and sponsorships by the state. Her conduct and that
of her Department was accordingly, unlawful, improper and constitutes

maladministration.

2. | further find that as CBP innocently accepted the “donation” and integrated the
money in the ICT Indaba coordination operations, it would be unjust to require
that the money be refunded. It is also clear that the state derived some value
from the event and related activities although a lot of that value was later

undermined by the negative publicity.

(iv) Regarding the allegation that Hon Pule improperly, and in violation of the
Executive Ethics Code, represented to her Department that Mr Mngqibisa was

her spouse or companion and travelled with him overseas at state expense:

1. My finding is that despite numerous denials at various fora, Hon Pule did
represent to her Department that Mr Mnggibisa was her official companion, the
key evidence being a form completed upon her appointment as Deputy Minister

of Communications.

2. | further find that, by her own admission during the interview on 28 June 2013,
Hon Pule and Mr Mnggibisa had a romantic relationship. She added that he was,
however, not her spouse as he was married to someone else under civil law and
was therefore not entitled to spousal benefits. She offered to ensure that all
Departmental expenditure on Mr Mnggibisa’s trips would be reimbursed before

this investigation was finalised.
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3. In this regard, Hon Pule made good on her promise as Mr Mngqibisa paid back
on 18 July 2013, an amount of R89 326.35 that was inappropriately spent on him
by the DOC in respect of the September 2009 trip to Mexico where he

accompanied Hon Pule on her official visit to that country.

4. However, my finding is that Hon Pule was not entirely honest as she stated that
the relationship ended before she became the Minister of Communications while
evidence relating to trips undertaken as Minister of Communications confirms a
relationship. | can also not reaéonably accept her submission that she did not
know that her office unilaterally reflected and funded Mr Mnggqibisa as her spouse
during her trips as Deputy Minister and later as Minister. Hon Pule’s conduct in
this régard was unlawful and unethical. The act of trying to pass the buck onto

staff is, on its own, grossly improper and unethical.

(v) Regarding the allegation that the MTN sponsorship of R15m was irregularly
diverted by Mr Mnggibisa into ABR banking account instead of the CBP
account specifically designated for the ICT Indaba funds and that he
subsequently improperly transferred R6m of this money into his Khemano:

1. My finding is that the ailegation is substantiated by evidence and that Mr
Mnggibisa's conduct in this regard was unlawful and improper. His conduct points
to abuse of the power he enjoyed due to his special relationship with the DOC
and Hon Pule. There was neither authorisation from CBP for the siphoning of
MTN sponsorship funds to ABR, nor agreement for a management fee of R6m

nor authorisation of the appropriation of that money.

2. | further find that the appropriation of RBm or a substantial part thereof
constitutes improper enrichment on the part of Mr Mnggibisa’s company and that
the siphoning of this money was made possible through the surplus funds caused
by the unsolicited and unlawful “donation” of R10m from Hon Pule.
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(vi) Regarding the allegation that Hon Pule improperly benefitted from a pair of
Christian Louboutin shoes worth R10 000 from Mr Mngqibisa, owner of
Khemano which was subcontracted for and benefited from the ICT Indaba:

1. My finding is that although Hon Pule was wearing new red soled Christian
Louboutin shoes at the event, no concrete evidence linked the shoes to Mr
Mnggqibisa or Khemano. | accordingly, find no justifiable reason to reject her
explanation that she bought the shoes for herself and owns several shoes from

this exclusive brand.

(vii) Regarding the allegation that Hon Pule’s alleged romantic relationship with Mr
Mngqibisa created a potential conflict of interest which benefitted him
improperly from the financial sponsorships contributed by private companies
towards the hosting of the DOC ICT Indabka he!d in Cape Town from 4 tc 7
June 2012:

1. My finding is that there was a real and not just a potential conflict of interest on the
part of Hon Pule regarding her duty to act in the best interest of the DOC and her
loyalty to Mr Mngqibisa on account of their relationship. Faced with divided
loyalties, as is always the case in a conflict of interest situation, | am convinced
that Hon Pule chose Mr Mnggqibisa’s interests above those of her Department and

ultimately, the State.

2. It was Hon Pule’s Department that brought Mr Mnggibisa and his company to the
ICT Indaba fold without CBP’s request, which had indicated clearly in its prior
communication to the DOC that it already had an execution partner by the name of
Hunta Live, an agency that was eventually elbowed out as Khemano and its
subcontractors took over the 2012 ICT Indaba coordination processes.

(vili) On the allegation that Hon Pule caused her Department to benefit Mr

Mnggqibisa improperly in the ICT Indaba:

1. My finding is that this allegation is substantiated. Through actions and omissions,
Hon Pule caused her Department to benefit Mr Mnggibisa and his company
Khemano improperly. Contrary to what had been said to CBP about Khemano’s

9
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profile, neither Khemano nor Mr Mnggqibisa had done any work for the DOC before
or done any project of the magnitude of the ICT Indaba. Mr Mngqibisa and his
company further benefited from the R15m diverted towards ABR and ultimately,
the R6m siphoned to Khemano allegedly as management fees but without the

authoerisation of the principal, CBP.

2. | further find that Hon Pule acted in breach of paragraph 2.3(g) of the Executive
Ethics Code in that her unlawful extension of spousal benefits to Mr Mnggibisa
amounted to making improper use of allowances available to her.

(ix} Regarding whether or not Hon Pule’s conduct was inconsistent with the

provisions of the Constitution and the Executive Ethics Code:

1. My finding is that Hon Pule's conduct was grossly at odds with the provisions of
section 96(2) of the Constitution as well as the Executive Ethics Code, particularly
paragraphs 2 and 3 thereof. Not only did she violate the code by failing to manage
the conflict of interest arising from her relationship with Mr Mnggibisa, the
preponderance of evidence indicates that Hon Puile directed and/or allowed her
staff, particularly her PA and Mr Themba Phiri, to violate the law and departmental
policies by inserting Mr Mnggqibisa into the ICT Indaba coordination and irregularly
extending other favours to Mr Mngqibisa. She also caused or allowed her staff
members to lie to Parliament, the AG and my office during these institutions’

respective investigations.

2. | further find that due to the conflict of interest referred to in this report; it was
difficult if not impossible for any of the parties, particularly officials in the DOC and
CBP management to reign in Mr Mnggqibisa. Hon Pule’s conduct was, accordingly,
improper and in violation of the Executive Ethics Code and brought the eminence

of both the Executive and Parliament into disrepute.

3. | also find that, by wilfuliy misleading Parliament during the investigation and in
offering a half-hearted apology on the day Parliament decided on the findings of
the Parliamentary Joint Committee on Ethics and Members' Interests into her
conduct, Hon Pule violated paragraph 2.3(a) of the Code which specifies that

10
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(a)

(i)

(ii)

(ifi)

“Members of the Executive may not wilfully mislead the legisiature to which they

are accountable.”

The appropriate remedial as envisaged in section 182(1)(c) of the Constitution

is the following:

The Hon Dina Pule

To make good on her promise made on 28 June 2013 to quantify all amounts
spent by the DOC on Mr Mnggqibisa’s overseas trip to Mexico in September 2009
and all other destinations and to ensure that every cent is paid back to the state by
31 January 2014.

It was noted that on 18 July 2013, Mr Mngqibisa only refunded the DOC an
amount of R89 326.35 which was reprehensively spent on him by the department
in respect of his frip to Mexico, undertaken in September 2009 where he

accompanied Hon Pule on her official visit to that country.

To issue an open apology to Ms Carol Bouwer, for subjecting her to a hidden
agenda placing her in an untenable position; The Sunday Times, for the persistent
insults and denial of the truth that she eventually admitted to me on 28 June 2013;
affected members of Staff of the DOC, for placing them in an unethical situation
involving persistent lies and deceit and to Parliament, for persistently misleading

this august constitutional pillar and never admitting the truth right until the end.

(iv) To consider vacating her seat in Parliament to minimise the damage caused by her

(b)

undermining this institution, particularly by never admitting the truth even after

having done so to me.
The President
To take note of the findings and expedite the finalisation of the review of the

Executive Members’ Ethics Act and the Executive Ethics Code to eliminate various
lacunae identified in my previous and predecessors’ reports.

11
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(c)

(i)

(ii)

(d)

(ii)

(iii)

(e)

(i)

(ii)

(iii)

The Speaker of the National Assembly

To take note of the findings and remedial action directed to the President and Hon

Pule and ensure Parliament takes this into account in its ordinary oversight work.

To monitor that Hon Pule makes good on her promise to repay state funds

irregularly spent on Mr Mnggqibisa.

The Minister of Communications

To ensure that funds owed by Mr Mnggibisa are urgently calculated and reclaimed

from him.

To consider commissioning an audit with a view to verify all the trips abroad
undertaken by Mr Mnggqibisa at state expense whilst accompanying Hon Pule and
recover from him all what the department would have improperly paid for him.

To ensure expeditious execution of the disciplinary processes in respect of
employees that acted uniawfully and in violation of the Public Service Code of
Ethics in relation to the 2012 ICT Indaba and the conduct of this investigation.

The Minister of Public Service and Administration

To urgently consider subjecting all Members of the Cabinet and Provincial
Executives to an Ethics Seminar and ensure that all new Ministers attend an ethics

seminar within 2 months of assuming office.
To ensure that the Executive Ethics Code is turned into a pocket booklet to be
provided to all members of the Executive on assumption of office and also

captured in posters to be placed in all Executive Offices.

The Law Enforcement Agencies already seized with the matter to proceed
expeditiously on matters already referred to them by Parliament

12
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“UNSOLICITED DONATION”: A REPORT ON AN INVESTIGATION INTO ALLEGATIONS
OF MALADMINISTRATION, CORRUPTION AND A POTENTIAL CONFLICT OF
INTEREST AGAINST THE FORMER MINISTER OF COMMUNICATIONS, HON. DINA
PULE, MP IN CONNECTION WITH THE APPOINTMENT OF SERVICE PROVIDERS TO
RENDER EVENT MANAGEMENT SERVICES FOR THE HOSTING OF THE ICT INDABA
HELD IN CAPE TOWN FROM 4-7 JUNE 2012

1

1.1

1.2

1.21

1.3

1.3.1

1.3.2

1.3.3

134

1.3.5

1.3.6

1.4

INTRODUCTION

“UNSOLICITED DONATION” is my report as the Public Protector in terms of
section 182(1)(b) of the Constitution of the Republic of South Africa, 1996 (the
Constitution), section3(3) of the Executive Members’ Ethics Act, 1998 (EMEA) and
section 8(1) of the Public Protector Act, 1994 (the Public Protector Act).

The report is submitted in terms of section 3(3) of the Executive Members' Ethics
Act to:

The President of the Republic of South Africa, H E Mr J G Zuma.
To take cognizance of the report; copies thereof are presented to:

The Speaker of the National Assembly, Hon. Mr M V Sisulu, MP

The Chairperson of the National Council of Provinces, Hon. Mr M J Mahlanguy;
The Minister of Communications;

The Minister of Public Service and Administration

Hon Dina Pule, MP; and

The Director General of Communications.
Further copies of the report have been made available to Mr Phosane Mngaqibisa,

Ms Carol Bouwer and all persons likely to be directly affected by the findings made

hereto.

13
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1.5

1.6

1.7

1.8

1.9

The report relates to an investigation into allegations of maladministration,
corruption and a potential conflict of interest against the then Minister of
Communications, Hon Dina Pule, MP in connection with the appointment of service
providers to render event management services for the hosting of the Department of
Communications ICT Indaba held in Cape Town from 4-7 June 2012, following a
compilaint lodged by Hon Shinn, MP a Member of the Democratic Alliance (DA) on
20 June 2012.

The Compilaint was lodged appropriately by a Member of Parliament in terms of
section 4 of the Executive Members’ Ethics Act, which together with the Executive
Ethics Code of 2000 regulates the ethical conduct of members of the Executive, as
contemplated in the provisions of section 96(1) of the Constitution. However, by the
time the investigation was concluded, Hon Pule who had been Minister of
Communications from 25 October 2011 had been relieved of her duties as a Cabinet
Minister and rejoined Parliament as an ordinary member, with effect from 10 July
2013.

Some of the allegations against Hon Pule in connection with the improper extension
of benefits or privileges to Mr Mnggibisa, dates back to her position as Deputy
Minister of Communications from 11 May 2009 until 31 October 2010 when she was
redeployed by the President to the post of Deputy Minister in the Presidency
responsible for Performance, Monitoring, Evaluation and Administration effective
from 1 November 2010 until 25 October 2011.

Hon Pule was accused of violating the Executive Ethics Code, which prescribes
ethical standards and rules aimed at ensuring that Members of the Executive
perform their duties and exercise their powers diligently and honestly; fulfil all
obligations imposed on them by the Constitution and the law; act in good faith and in
the best interest of good governance; and act in all respects in a manner consistent

with the integrity of their office or government.

Chief among these standards is the need to identify, eliminate or manage any
conflict of interest between a Member of the Executive’s personal interests and his

or her responsibility to protect the state and the public interest.

14
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1.10

2.1

211

Whereas, the report should have been submitted to the President within 30 days as
envisaged in the EMEA, the investigation did not commence immediately because,
shortly after | was requested to investigate, Hon Pule announced that she had asked
the AG to investigate. | then agreed with the AG that | would wait for that process to
be concluded and then decide at its conclusion if this process could still add value.

The investigation only commenced after receiving the AG's report and establishing
that due to remit limitations, he had not covered certain aspects of the impugned
ICT Indaba deal. The investigation was further delayed by the unavailability of Hon
Pule and her officials for interviews and requests for postponement of dates for
submission of documents and conduct of interviews. Further delays occurred due to
several requests for extension of time for the submission of comments to the

provisional report.

THE COMPLAINT

Hon Marian Shinn, MP of the Democratic Alliance lodged a complaint on 20 June
2012, in terms of section 4(1) of the Executive Members Ethics Act, 1998. Her
complaint was based on an article reported in the Sunday Times newspaper
publication of 17 June 2012 entitled, “If's just not ayoba!”, The key allegations were
that:

The sponsors for the hosting of the 2012 ICT Indaba, including Telkom, MTN and
Vodacom were approached directly by Hon. Pule’s office with a request for the
mentioned telecommunication suppliers to sponsor the event and co-operate with
the appointed service provider, CBP. The funds were allegedly withdrawn by Mr
Mngqgibisa;

The DOC appointed CBP to put together and oversee the hosting of the event and
that in February 2012 Hon Pule informed CBP that her department would make a
financial contribution of R10m towards the hosting of the ICT Indaba and that a letter
of endorsement would be signed off for use by CBP to draw in other potential

sponsorships;
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2.2

2.3

24

2.5

2.6

Mr Mnggibisa, who is alleged to be romantically linked to Hon Pule, was a second
signatory to CBP’s banking account and that he had access to the account until the
closure of the ICT Indaba. Mr Mnggibisa's company, Khemano was alleged to have

been hired to handle the event management service for the event; and

Mr Mnggqibisa and Khemano unilaterally paid himself the sum of R6m claiming it was
management fees for the arrangement of the DOC's ICT Indaba held in Cape Town
from 4 to 7 June 2012.

In her complaint to the Public Protector titled, MINISTER PULE’'S POTENTIAL
CONFLICT OF INTEREST, Hon Shinn stated that:

“‘Reports over the weekend indicated that a man to whom Communications Minister
Dina Pule is said to be romantically linked, Mr Phosane Mngqibisa, drew millions in
sponsorship fees for the recent ICT Indaba from the account of the event organiser.
The sponsorship fees paid for the Indaba by Vodacom, MTN and Telkom, were only
paid after the companies were approached directly by Minister Pule’s ministry.”

In essence, she requested an investigation into the allegations of a potential conflict
of interest against Minister Pule and went further to state that, “in short if a man to
whom the Minister is linked has misused state funds, the Minister herself could

stand to gain.”

Hon Shinn requested an investigation into whether “the Minister knew about the
involvement of Mr Mngqibisa in the event management of the Indaba and, if so,
whether this was raised by the Minister at any stage.”

Following media reports that Hon Pule requested the AG to investigate the matter
and on 28 June 2012, | informed both Hon Shinn and Pule that | had decided to hold
my investigation into the matter in abeyance to allow the process of the AG to run its

course.

The AG indicated to Hon Shinn and myself that the scope of his review would only
cover auditing of the R10m payment towards the ICT Indaba as part of the
2011/2012 regulatory audit. He further stated that he would “specifically focus on
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2.7

2.7.1

2.7.2

2.7.3

2.7.4

2.8

the processes followed by the Department and the review of the role of the
Minister. The spending of funds by the event organizer and the basis on which
the money was contributed by other institutions were explicitly excluded from

the scope.’Temphasis added]

On 3 September 2012, Hon Shinn submitted a further request for the investigation to
be extended into further allegations against Hon Pule, which included the following:

That Hon Pule is romantically linked to Mr Mnggibisa who is also listed in the
Department's database as her travel companion who, continues to travel with her at

state expense;

That Hon Pule and Mr Mngqibisa travelled abroad at state expense on several
occasions thereby improperly benefiting Mr Mnggibisa financially by virtue of the
alleged romantic relationship between them;

On 23 February 2012, Hon Pule and Mr Mnggibisa travelled at state expense to
Barcelona in Spain to attend a conference. In this regard, it was alleged that Mr
Mnggqibisa withdrew a sum of R100 000 from the banking account of the service
provider appointed to manage the hosting of the ICT Indaba, CBP; and

During one of Hon Pule’s trips abroad, Mr Mnggibisa bought her a pair of French
designed Christian Louboutin shoes which she wore at the 2012 ICT Indaba,
allegedly valued at R10 000 using some of the sponsorship funds which were

intended for the event.

In correspondence dated 3 September 2012 and titled Minister “PULE’S
POTENTIAL CONFLICT OF INTEREST” Hon. Shinn wrote:

“I write to you again to ask that your office urgently consider investigating the
conflict of interest of Communications Minister, Dina Pule, particularly in light of the
fact that yet more revelations of alleged misspending of ICT indaba sponsors’
money surfaced over the weekend...
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3.1

3.1.1

3.1.1.1.

3.1.1.2.
3.1.1.3.

3.1.2

The Sunday Times’ reported that the ICT Indaba project management firm Carol
Bouwer Productions has an invoice to prove that the expensive designed shoes
the Minister wore to the event were paid for with sponsors’ contributions is
alarming. These allegations add to the growing evidence pointing to financial
impropriety by Phosane Mnggibisa, the man reputed to be romantically linked to

Minister Pule.

As these funds were solicited by, and paid to, a private firm that was contracted by
the Department of Communications, the matter cannot be investigated by the

Auditor General, or subjected to public scrutiny.”

Hon Shinn’s final request was based on yet another Sunday Times newspaper
article which appeared on 2 September 2012 and titled, “Pule's red shoe blues as

sponsors seek missing millions”.

POWERS AND JURISDICTION OF THE PUBLIC PROTECTOR

Mandate of the Public Protector

The Public Protector is an independent institution, established under section 181(2)
of the Constitution to support and strengthen constitutional democracy through the

powers conferred by section 182 to:

Investigate any conduct in state affairs or in the public administration in any

sphere of government, that is alleged or suspected to be improper or to result in any

impropriety or prejudice;
Report on that conduct; and
Take appropriate remedial action.

Section 182(2) of the Constitution, states that the Public Protector has the additional
powers and functions prescribed by national legislation. Such legislation includes
the Public Protector Act 23 of 1994 the Executive Members' Ethics Act 82 of
1998(EMEA) and the Prevention and Combating of Corrupt Activities Act 12 of
2004.
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3.1.51

3.1.5.2

3.1.5.3

3.1.54

3.1.5.5

3.1.7

Section 3 of the EMEA provides that “The Public Protector must investigate any
alleged breach of the Code of Ethics on receipt of a complaint contemplated in

Section 4”.

Section 4 of the EMEA provides that “The Public Protector must investigate, in
accordance with section 3, an alleged breach of the Code of Ethics on receipt of a
complaint by...a member of the National Assembly...”

The Public Protector Act elaborates on the investigation powers of the Public
Protector. Section 6(4) of the Public Protector Act specifically provides that the
Public Protector shall be competent to investigate, on his or her own initiative or on

receipt of a complaint, inter alia, any alleged:
Maladministration in connection with the affairs of government at any level; or

Abuse or unjustifiable exercise of power or other improper conduct by a person

performing a public function; or

Improper or dishonest act; or

Improper or unlawful enrichment, or receipt of any improper advantage, or promise

of such enrichment or advantage, by a person as a result of an act or omission in
the public administration or in connection with the affairs of government at any level

or of a person performing a public function; or

Act or omission by a person in the employ of government at any level, or a ’gerson
performing a public function, which results in unlawful or improper prejudice to any
other person.

Section 6(4)(c)(i) of the Public Protector Act provides that the Public Protector may,
during or after an investigation, if he or she is of the opinion that the facts disclose a
commission of an offence by any person, bring the matter to the notice of the

relevant authority charged with prosecutions.

Section 6(4)(c)(ii) of the Public Protector Act provides that the Public Protector may

if he or she deems it advisable, refer_any matter which has a bearing on_an
investigation, to the appropriate public body or authority affected by it or to make an
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3.1.10

3.1.11

3.1.12

appropriate recommendation regarding the redress of the prejudice resulting
therefrom or make any other appropriate recommendation he or she deems
expedient to the affected public body or authority.

Section 7(1)(b)(i) of the Public Protector Act provides that the format and procedure
to be followed in conducting an_investigation shail be determined by the Public
Protector with due regard to the circumstances of each case.”

Further thereto, section 7(4){a} of the Public Protector Act provides that, for
purposes of conducting an investigation, the Public Protector may direct any person
to submit an affidavit or affirmed declaration to appear before him or her to give

evidence or to produce any document in his or her possession or under his or her

control which has a bearing on a matter being or to be investigated.

The Public Protector Act goes further and provides in section 7(5) that a_direction

referred to in subsection (4)(a) shall be by way of a subpoena containing particulars

of the matter in connection with which the person subpoenaed is required to appear
before the Public Protector and shall be signed by the Public Protector and served
on the person subpoenaed either by a registered letter sent through the post or by
delivery by a person authorized thereto by the Public Protector.

Section 7(4)(b) that, The Public Protector or any person duly authorised thereto by

him or her may request an explanation from any person whom he or she reasonably

suspects of having information which has a bearing on the matter being or to be

investigated.

In her response to the provisional report, Hon Pule and the DOC challenged my

jurisdiction and powers to investigate the matter stating that:

3.1.12.11 am not empowered to investigate matters in respect of private individuals or

matters that do not involve public money or those that do not involve public
activities. Their argument was purportedly based on the provisions of section
6(4)(a)(i) of the Public Protector Act saying that | am only entitled to investigate
maladministration in government affairs or affairs in which government bears
responsibility and that | cannot investigate matters that cannot be classified as

government affairs or which does not have its origin in government affairs. It was
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their view that | can only investigate maladministration in state affairs committed by
government employees and that it would be ultra vires to investigate issues of

matadministration that are considered to be non-governmental in nature.

3.1.12.2 Hon Pule and the DOC also made reference to section 6(4XaXii) of the Public
Protector Act arguing that | can only investigate conduct only if a person performs a
function on behalf of the public and was accountable for such function stating that
the section is not applicable to private individuals who undertook actions in their own
interests and in furtherance of their private affairs which were not meant to benefit

the public.

3.1.12.3 In addition, Hon Pule and the DOC felt that | can only investigate matters relating to
money owned only by the state and at a time when it was still under the ownership
or in the hands of the state. She further stated that | can only investigate actions
taken by someone performing public administration or conducted state affairs or
performed a public function and that | cannot investigate someone who does not fall
under that category even if that person benefitted or might have benefited from the
state. She argued that the focus of my investigation should only be to the persons
who are involved in state affairs or in the public administration and that | was not
supposed to have investigated the involvement of individuals falling beyond the

public sphere.

3.1.12.4 Hon Pule and the DOC further stated in their submissions that | am not empowered
to make legal findings. According to them, | can only make findings of a factual
nature as | am empowered by the Public Protector Act to merely investigate a matter
contrary to adjudicating such a matter. They stated that | am only empowered by the
Act to disclose findings, points of view or recommendations in respect of a matter
investigated suggesting that | may not disclose conclusions which are legal in nature
or have legal implications as the Public Protector is not a judicial officer. According
to her, it would be extraordinary for the legislation to provide the Public Protector
with powers that would replicate or substitute those of the court of law as that would

constitute a breach of the doctrine of separation of powers.
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3.1.12.6

3.1.12.7

3.1.12.8

With regard to witness credibility, Hon Pule and the DOC argued that the Public
Protector is not empowered to make findings of witness credibility nor probabilities
as the conclusions thereof are partly of fact and partly of law. To support their
arguments, Hon Pule and the DOC made reference to a decided case dealing with a
court’s finding on the credibility of witnesses suggesting that, since not only facts are
used to reach a determination on credibility, such finding is of a legal as opposed to

a purely factual nature.

It was a further submitted by Hon Pule and the DOC that an implicated person has a
right to cross-examine witnesses who appeared before me. They based their
arguments on the provisions of section 7(9){a) and (b)(ii} of the Public Protector Act
which empowers an implicated person to “question” witnesses who gave adverse
evidence against him or her and made reference to decided cases dealing with the
importance of the right to cross-examine in disputed hearings.

Despite having received my letter of 12 February 2013 and various other
correspondences forwarded to the DOC, informing them of all the allegations
against her and the DOC and having been informed of same during her interview
held on 28 June 2013 as well as interviews held with departmental officials
including the DG and Mr Phiri, Hon Pule and the DOC raised an argument that the
Public Protector is required by section 7(9)(a) to inform an implicated person of the
allegations against him or her arguing that both Hon Pule and the DOC were not
informed of same and on that basis challenged the validity of the investigation on
account of what they argued was inadequate procedural fairness.

They made reference to the Supreme Court of Appeal judgment in the matter
between my office and the Mail and Guardian newspaper. They were of the view
that the Public Protector must be absolutely sure of the truth of the facts upon
which it pronounces and if necessary seek corroboration of same. They further
expressed the view that in conducting the investigation, | did not seek out all
relevant information that had a bearing on the matter under investigation and as

such, | cannot make a determination on whether the pieces fit together or not.
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3.1.13

3.1.14

3.1.15

3.1.16

3.1.17

Just like Hon Pule and the DOC, Mr Mnggibisa also contested the Public Protector's
powers and jurisdiction to investigate the matter on the basis that he is a private
person and businessman who acted in that capacity and was not a public official,
working for government nor involved in public administration or state affairs.
According to him, CBP to whom he was sub-contracted, ABR and MTN were equally
private entities in respect of which the Public Protector lacks jurisdiction and

mandate to investigate conduct and/or affairs involving such entities.

According to Mr Mnggqibisa, the mandate of the Public Protector does not provide
him or her with powers to investigate or act graciously towards private entities more
so when her findings in the provisional report are not supported by factual basis. He
challenged my impartiality, accused me of making mistakes of law and guestioned

my impartiality.

Mr Mngqibisa also stated that the Public Protector derives her powers and
jurisdiction from the Constitution and the Public Protector Act and as such, she c¢an
only do what the law allows her to do and not act in a high-handed manner and as a
consequence thereof, the contents of her provisional report are objectionable. In so
far as the remedial action contained in the report calling upon law enforcement
agencies already seized with the matter to proceed expeditiously on matters already
referred to by Parliament, Mr Mngqibisa submitted that there is no basis for him to
be expected to express any apologies to either Ms Bouwer or the media as the

findings are reviewabile.

With respect, the issues raised by Hon Pule and the DOC in their responses indicate
a failure to understand the Public Protector Act and the Constitution in so far as
those legisiations provides for the jurisdiction and mandate of the Public Protector to
conduct investigations. Their responses which purport to place reliance on the
provisions of the said statutes and even suggest that the process followed in the
investigation violated its provisions actually distorts the Act and its provisions which

clearly envisage an inquisitorial process of an investigation.

Hon Pule and the DOC’s arguments regarding the investigation process applied in
the investigation are clearly based on a misconception of the mandate, powers and
functions of the Public Protector. The investigative mandate of the Public Protector
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3.1.19

3.1.20
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3.1.22

is derived from the Constitution in particular section 182(1) which provides the
Public Protector with powers to investigate any conduct in state affairs, or in the
public administration in any sphere of government, that is alleged or suspected to be
improper or to have resulted in any impropriety or prejudice, to report on that
conduct and to take appropriate remedial action with a view to strengthen and
support constitutional democracy in the Republic of South Africa.

Section 7(1)(b)(i) of the Public Protector Act provides that, the format and procedure

to be followed in conducting an _investigation shall be determined by the Public

Protector with due regard to the circumstances of each case.

Further thereto, section 7(4)a) of the Public Protector Act provides that, “for
purposes of conducting an investigation, the Public Protector may direct any person
to submit an affidavit or affirmed declaration to appear before him or her to give
evidence or to produce any document in his or her possession or under his or her
control which has a bearing on a matter being or to be investigated”

The Act goes further and provides in section 7(5) that “a_direction referred to_in
subsection {(4)a) shall be by way of a subpoena containing particulars of the matter
in connection with which the person subpoenaed is required to appear before the
Public Protector and shall be signed by the Public Protector and served on the
person subpoenaed either by a registered letter sent through the post or by delivery
by a person authorized thereto by the Public Protector”

Contrary to the subpoena proceedings referred to in sections 7(4)(a) and 7(5) of the
Public Protector Act, section 7(4)(b} provides that, “The Public Protector or any
person duly authorised thereto by him or her may request an explanation from any

person whom he or she reasonably suspects of having information which has a
bearing on the matter being or to be investigated”

In exercising the powers conferred on me by section 7(1)(b)(i) of the Public
Protector Act, | determined the format and procedure to be utilized in conducting the
investigation of the matter relating to the circumstances surrounding the hosting of
the 2012 ICT Indaba and | elected to investigate it in terms of the provisions of
section 7(4)(b) in so far as Hon Pule and the Departmental officials are concerned.
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3.1.23

3.1.24

3.1.256

3.1.26

3.1.27

3.1.28

My investigation was not conducted by way of a subpoena as envisaged in sections
7(4)a) and 7(5) of the Public Protector Act. Mr Themba Phiri of the DOC was also
advised of this fact during the investigation when arrangements were made

requesting him to furnish me with information pertaining to the investigation.

Needless to say that there was no need for me to invoke my subpoena powers as
Hon Pule and DOC officials cooperated with my team and | in the investigation of
the matter save for instances where they had to appear before the Parliament's
Joint Committee on Ethics and Members’ Interests which was also investigating

similar allegations.

Had | been put in an untenable position of having to use my subpoena powers due
to lack of cooperation from Hon Pule and the officials of the DOC, a formal hearing
would have been held wherein oath or affirmation would have been administered
and witnesses testified and examined by the Public Protector followed by Hon Pule
and the DOC, through me as envisaged by section 7(9)(b)(ii) of the Public Protector
Act.

As the procedure followed in the investigation was in terms of section 7(4)(b), Hon
Pule and the DOC's expectations that they had a right to cross-examine witnesses
who appeared before me is thus misleading and in fact, misdirected. | say so
because the mandate, powers and functions of the Public Protector as determined
by section 182 of the Constitution and the Public Protector Act clearly prescribe a

process that is inquisitorial (and not accusatorial) in nature.

It should be noted that the prescribed inquisitorial process of an investigation by the
Public Protector does not allow for the “affected parties having a right to cross-
examine and to call witnesses in rebuttal” as argued by Hon Pule and the DOC in
their responses and that would be the case in accusatorial proceedings such as in

criminal court cases.

Section 7(9) of the Public Protector Act provides that if it appears to the Public
Protector during the course of an investigation that any person is being implicated in
the matter being investigated and that such implication may be to the detriment of
that person or that an adverse finding pertaining to that person may result, the
Public Protector shall afford such person an opportunity to respond in connection
therewith, in any manner that may be expedient under the circumstances.
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3.1.29

3.1.30

3.1.31

3.1.32

Hon Pule, the DG, Ms Rosey Sekese and Mr Themba Phiri of the DOC were
interviewed during the investigation and correspondence requesting information was
exchanged with them culminating in a provisional reported which they were provided
with for comments as part of the due process with an indication where they were

implicated and that | may have to make an adverse finding against them.

Hon Pule and the relevant officials of the DOC were therefore afforded ample
opportunity to respond to the contents of the Provisional Report and the intended
findings that might be made against them. They used the opportunity, which they did
in much detail with the assistance of their legal representatives. Equally, Hon Pule
and the DOC were informed of the allegations against them which they responded
to in various correspondences exchanged between them and my office.

In connection with Hon Pule and the DOC submission that | cannot investigate
matters that cannot be classified as state affairs, | agree with them as | have not
investigated matters that fall outside state affairs. The 2012 ICT indaba was a state
event which was partly sponsored through a contribution by the DOC and other
sponsorships from the private sector that were solicited by Hon Pule in person.

The DOC and Hon Pule in her capacity as the Minister of Communications were
directly involved in hosting the Indaba and the role of CBP was that of a service
provider who conceptualized the idea and assisted the Department in organizing the
hosting of the event. This is confirmed in the 2012/2013 Annual Report of the DOC
on page 158 under the heading, “Information, Communication and Technology

Indaba” where it was reported that,

“The Department hosted the inaugural ICT Indaba from the 4th to 7th of June 2012 at

the Cape Town International Convention Centre (CTICC). The workshop was hosted
by DoC, partnering with the International Telecommunications Union (ITU).The

Indaba’s main aim was to bring together leading African ICT industry players, labour,
civil society and Africa’s governments to form a partnership that will shape the African

continent’s ICT development initiative.
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3.1.34

3.1.36

3.1.36

This approach to ICT development will be a catalyst to education, health, business
and rural development. The ICT Indaba’s ultimate goal was to engage global ICT
players, the media, governments, labour and civil societies on the role that all parties
could play in propelling the African ICT development agenda. The Indaba also served
as the platform to build relations with the African ICT market which presents a good

investment opportunity.”

It is therefore disingenuous for Hon Pule and the DOC to all of a sudden classify the
ICT Indaba as Carol Bouwer's private affair that does not fall under the affairs of the
State. Private sector sponsors such as MTN, Vodacom and Telkom also sponsored
the event on the understanding that it was the Departmental event that it was after
Hon Pule herseif in her official capacity as the Minister of Communications, solicited

their support.

Had it been known to those sponsors that Hon Pule was misusing his position as
Minister to solicit their sponsorships so as to improperly benefit her boyfriend,
Phosane Mnggibisa, | doubt if they would have wanted to be associated with such a
farce. The subject matter of the Indaba was also related to state affairs. At no stage
therefore did | investigate private affairs as suggested by Hon Pule and the DOC.

Further thereto, the jurisdiction and mandate of the Public Protector as provided for
by the Constitution and the Public Protector Act also talks of a conduct in state
affairs without restrictions. As it happened with CBP, the State outsources some of
its functions to private entities and consultants and whatever functions that those
private entities perform on behalf of the state, such conduct constitutes state affairs
and | have powers to investigate such matters as | investigated the shenanigans
surrounding the events leading to; and the hosting of the 2012 ICT Indaba.

The most curious response made by both on Pule and the DOC to my Provisional
Report is the submission that | have no authority to make legal findings and/or
findings of witnesses’ credibility or probabilities. | must say of all strange arguments
that have been made about my work this is the most peculiar | have ever come
across as a Public Protector. To compound it, Hon Pule and the DOC were assisted
by legal practitioners to prepare their response which makes me wonder whether
there is something that | am missing in my interpretation of the Constitution and the
Public Protector Act.
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3.1.37

3.1.38

3.1.39

To say that this view is grossly at odds with the Public Protector Act is an
understatement. Section 8(1) of the Public Protector Act provides that, “The Public
Protector may subject to the provisions of subsection (3), in the manner he or she
deems_fit, make known to any person any finding, point of view or
recommendation in respect of a matter investigated by him or her’. More
importantly, the conduct is at odds with section 182 of the Constitution which
specifies the powers of the Public Protector as including the power to take
appropriate remedial action as provided for in section 182(1)(c). How do you take
appropriate remedial action if you do not have any power to make a determination
on wrongfulness of the conduct first and the legal authority from which you base

such a determination?

It therefore goes without saying that the said provision is not restricting my findings
to factual findings as suggested by Hon Pule and the DOC. If it were so, | could not
make a determination whether or not a conduct is improper, constitutes
maladministration or violates the Executive Ethics Code. How could | do so if all |
have to say is what probably happened without making a determination regarding
the propriety thereof? Further thereto, the Institution of the Public Protector is
established in terms of the supreme law of the Republic, the Constitution amplified
by other national legislations such as the Public Protector Act which bestow powers
and mandate for the Public Protector to investigate; report and take appropriate

remedial action.

Section 1(A)(3) of the Public Protector Act also provides that “The Public Protector
shall be a South African citizen who is a fit and proper person to hold such office,

and who-
{a) Is a Judge of a High Court; or

(b) Is admitted as an advocate or attorney and has, for a cumulative period of at
least 10 years after having been so admitted, practised as an advocate or an

attorney; or

(c) Is qualified to be admifted as an advocate or an attorney and has for a
cumulative period of at least 10 years after having so qualified, lectured in law

at a university; or
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3.1.40

3.1.41

3.1.42

(d) has specialised knowledge of or experience, for a cumulative period of at
least 10 years, in the administration of justice, public administration or public

finance; or

(e) Has, for a cumulative period of at least 10 years, been a member of

Parliament; or

() Has acquired any combination of experience mentioned in paragraphs (b) to
(e), for a cumulative period of at least 10 years.”

Therefore, the drafters of the constitution of which | was one of them, had an idea of
a person that would be well conversant with the law and public administration to be
appointed as a Public Protector. The view was therefore that a person who has
been appointed as such should be able to apply the law to facts and make well
informed findings. All organs of State are also expected in terms of Section 237 of
the Constitution, to perform their constitutional obligations with diligence and in

accordance with the laws that govern them.

In so far as the Mr Mnggqibisa’s arguments regarding the Public Protector’s powers
and jurisdiction to investigate the matter, The Public Protector's mandate deriving
from section 182 of the Constitution is to support and strengthen constitutional

democracy by investigating any conduct in state affairs, or in_the public
administration in_any sphere of government, that is alleged or suspected to be

improper or to result in any impropriety or prejudice; reporting on that conduct; and
taking appropriate remedial action.

Further thereto, section 6(4)a) of the Public Protector Act provides the Public
Protector with powers “fo investigate, on his or her own initiative or on receipt of a

complaint, any alleged-

() Maladministration in connection with the affairs of government at any level:

() Abuse or unjustifiable exercise of power or unfair, capricious, discourteous or
other improper conduct or undue delay by a person performing a public

function;
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3.1.43

3.1.44

3.1.45

3.1.46

(it} Improper or dishonest act, or omission or offences referred to in Part 1 to 4, or
section 17, 20 or 21 (in so far as it relates to the aforementioned offences) of
Chapter 2 of the Prevention and Combating of Corrupt Activities Act, 2004,

with respect to public money;

(iv) Improper or uniawful enrichment, or receipt of any improper advantage, or

promise of such enrichment or advantage, by a person as a resulf of an act or

omission in the public administration or in connection with the affairs of

government at any level or of a person performing a public function; or

(v} Act or omission by a person in the employ of government at any level, or a
person performing a public function, which results in unfawful or improper

prejudice to any other person”

| admit that Mr Mnggqibisa is a private person and a businessman whose company,
Khemano was sub-contracted by CBP, another private company contracted by the
DOC to assist in organizing the Department’s 2012 ICT Indaba. | however do not
agree with his assertion that the investigation does not extend to him as it does by
virtue of his and Khemano's involvement and participation on a matter that related to

state affairs.

I received a complaint relating to maladministration in connection with the affairs of
government (DOC) where it was alleged that Hon Pule’s boyfriend, Mr Mnggibisa
was improperly enriched following his improper insertion into the ICT Indaba fold by

Mr Themba Phiri, a person in the employ of government.

Further thereto, it was alleged that Hon Pule donated an amount of R10m of
government money towards the hosting of the Indaba. Similarly, MTN sponsorship
of R15m intended for assistance in hosting the ICT Indaba fell in wrong hands on
instruction from Mr Mngqibisa as a consequence of which, he was improperly

enriched to the tune of R6m.

With respect, the hosting of the ICT Indaba was an event relating to state affairs and
the moneys involved therein were intended for the sole purposes of hosting a
government event and Mr Mnggibisa’s participation and involvement thereof was an

involvement in state affairs.
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3.1.47 Therefore, the complaints lodged against Hon Pule were correctly lodged in
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4.2

4.3

4.4

4.5

4.6

accordance with section 4 of the EMEA and accordingly fall within my remit
regarding alleged violations of the Executive Ethics Code. They also fall within my
broader remit on investigating improper conduct in terms of section 182 of the
Constitution and alleged maladministration under section 6(4) of the Public Protector
Act.

THE ISSUES CONSIDERED AND INVESTIGATED BY THE PUBLIC
PROTECTOR

The investigation focussed on the following issues:

Did the DOC irregularly appoint CBP to coordinate the 2012 ICT Indaba, in violation

of the prescribed procurement processes, rules and prescripts?

Did Hon Pule issue endorsement letters under the authority of the DOC for private
companies to support and sponsor the hosting of the 2012 ICT Indaba and if so,

was such conduct improper?

Did Hon Pule direct the payment of an amount of R10m to CBP by the DOC as a
contribution towards the hosting of the 2012 ICT Indaba and if so, were such

directives and payment improper?

Was the MTN sponsorship of R15m irregularly diverted by Mr Mnggqibisa into ABR
Consulting (ABR) bank account instead of the CBP account specifically designated
for the Indaba funds and did he subsequently improperly transfer R6m of this money
into his Khemano?

Did Hon Pule represent to her Department that Mr Mngqibisa was her official
companion and travelled with him overseas at state expense and if so, was this

conduct improper and in violation of the Executive Ethics Code?

Did Hon Pule benefit from a pair of red Christian Louboutin shoes, from Mr
Mngqibisa, the owner of Khemano, a company subcontracted for and benefited from
the ICT Indaba?
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4.7

4.8

4.9

5.1.

5.1.1

5.2

5.2.1

5.3

Was there a potential conflict of interest occasioned by an alleged romantic
relationship between Hon Pule and Mr Mnggibisa as a consequence of which, the
latter benefitted improperly out of the financial sponsorships contributed by private
companies towards the hosting of the DOC’s ICT Indaba held in Cape Town from 4
to 7 June 20127

Did Hon Pule improperly cause or allow her Department to benefit Mr Mngqibisa

improperly in the execution of the ICT Indaba?

Was the conduct of Hon Pule inconsistent with the Executive Ethics Code?

THE INVESTIGATION

The basis for the Investigation

The investigation was conducted in terms of section 182 of the Constitution and
section 3 of the Executive Ethics Code. In accordance with section 4 of the

Executive Members’ Ethics Act, powers vested in me under the Public Protector Act

were invoked where appropriate.
Scope of the investigation

The scope of the investigation was limited to the period May 2009 to August 2013.
The subject matter focus was the ICT Indaba. Other aspects of Hon Puie’s alleged
relationship with Mr Mngqibisa, particularly those that relate to the manner in which
the relationship impacted on interactions with the South African Broadcasting
Corporation (SABC) Board and staff are dealt with in my report on alleged
governance, procurement and employment irregularities at the SABC.

Approach to the Investigation

The following methods of gathering and analysis of evidence and information were

employed:
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5.3.1 Interviews
Interviews (including telephonic interviews) were conducted with:

5.3.1.1  Journalists that broke the story or wrote about the issue;
5.3.1.2 Ms Carol Bouwer of Carol Bouwer Productions;

5.3.1.3  Mr Shauket Fakie of MTN Group;

5.3.1.4 The Director-General (DG), Ms Rosey Sekese;

5.3.1.5 Mr Themba Phiri, the Deputy Director-General (DDG) responsible for ICT Policy

Development;
5.3.1.6 Ms Primrose Moloantoa, former Projects Manager of Khemano;
5.3.1.7 Mr Phosane Mngqgibisa of Khemano;
5.3.1.8 Ms Sheryl Manchisi of ABR Consulting;
5.3.1.9 Hon Dina Pule, MP; and

5.3.1.10 The Corporate Executive of the AG, Ms Alice Muller

53.2 Correspondence

Correspondence was exchanged with:

5.3.2.1 Hon Marian Shinn (Hon Shinn), the Democratic Alliance Shadow Minister of
Communications (the complainant in the matter concerned) who lodged the

complaint.
5.3.2.2 Letters informing them about allegations against or conceming them regarding the

hosting of the ICT Indaba and requesting responses and documents were issued

to the following:
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5.3.2.21

Hon Dina Pule on 12 February 2013;

5.3.2.2.2 Ms Carol Bouwer, owner of CBP on 13 February 2013 ;

5.3.2.2.3 Mr Mohamed Shameel Aziz Joosub (Mr Joosub), the Group Chief Executive

Officer (CEQ), Vedacom Group on 14 February 2013;

5.3.2.24 Ms Nombulelo Moholi, the Group Chief Executive Officer (GCEQ) of Telkom SA

SOC Limited on 13 February 2013;

5.3.2.2.5 Mr RS Dabengwa (Mr Dabengwa), the Group Chief Executive Officer (GCEO),

53.2.2.6

MTN Group on 13 February; and

Mr Robert Wilke, the Chief Executive Officer of Travel With Flair (TWF), the DOC’s
appointed travel agency on 14 February 2013.

5.3.2.2.7 Ms Alice Muller, the Corporate Executive of the AG was also sent correspondence

533

5.3.3.1

5.3.3.2

5.3.3.3

5.3.34

5.3.3.5

5.3.3.6

dated 23 April 2013 requesting clarity on what the AG had covered.

Documents

Voluminous documents from the entities involved with the ICT indaba, were
received and included from the DOC, CBP, Telkom, Vodacom, MTN and TWF. The
following documents were received and analysed:

Media Articles published in the Sunday Times regarding allegations relating to the
ICT Indaba and the former Minister of Communications, Hon Pule;

Correspondence between Hon Shinn and the Public Protector;
Various e-mails, letters and Affidavits;
Travel documentation and travel invoices:

Response from Hon Pule and supporting documentation to the response (including,
but not limited to Agreements, correspondence, invoices, etc.);

Response from Ms Bouwer and supporting documentation to the response
(including, but not limited to Agreements, correspondence, invoices, etc.);
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5.3.3.7
5.3.3.8

5.3.3.9

Responses from Khemano and ABR Annual Financial Statements;

Various Bank account statements;

Presentations and reports (including, but not limited to the report from Werksmans

Attorneys commissioned by MTNY);

5.3.3.10 Response from Telkom and supporting docurnentation to the response (including,

but not limited to Agreements, correspondence, invoices, etc.); and

5.3.3.11 Response from Vodacom and supporting documentation to the response (including,

but not limited to Agreements, correspondence, invoices, etc.).

5.3.3.12 Responses from the AG.

534

5.3.4.1

5.3.4.2

5.3.4.3

5.3.44

5.3.4.5

5.3.4.6

5.3.4.7

5.3.4.8

5.3.4.9

Legislation, prescripts and precedents

Relevant provisions of the following legislation and other prescripts were considered

and applied, where appropriate:

The Constitution of the Republic of South Africa, 1996;
The Public Protector Act, 23 of 1994;

The Executive Members’ Ethics Act,82 of 1998;

The Executive Ethics Code, 2000:;

The Public Finance Management Act, 1 of 1899;

The Treasury Regulations issued in terms of the Public Finance Management Act, 1
of 1999 (PFMA);

The Ministerial Handbook approved by the Cabinet on 7 February 2007;

The Public Service Commission’'s report on managing Conflicts of Interest in the

Public Service issued in July 2006

The OECD Guidelines on Managing Conflict of Interest;

5.3.4.10 Applicable Jurisprudence : Case Law and
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5.3.4.11 Public Protector Touchstones.

5.4

5.4.1

5.4.2

5.4.3

5.5

5.5.1

Due Process

The obligation of the Public Protector to follow due process

All parties were afforded an adequate opportunity to answer to allegations directed
at them, advised on the right to legal assistance and those who chose to be assisted
by lawyers, allowed to utilise such assistance. In this regard Hon Pule’s
correspondence was handled by lawyers and she was assisted by an attorney and
Advocate during her interview. This was also the case with Mr Mnggibisa.

The investigation further complied with the stipulation in the Public Protector Act that
if it appears to the Public Protector during the course of an investigation that any
person is being implicated in the matter being investigated and such implication may
be to the detriment of that person or that an adverse finding pertaining to that person
may result, the Public Protector shall, in terms of section 7(9)(a) of the Public
Protector Act, afford such person an opportunity to respond in connection therewith,

in any manner that may be expedient under the circumstances.

Affected parties were also afforded an opportunity to respond to the contents of the
Provisional Report of the Public Protector pertaining to the matters investigated to

ensure fairness and transparency.

Approach employed to determine improper or unethical conduct

The determination regarding the propriety of a conduct or violation of the Executive
Ethics Code and the standard enquiry used in Public Protector Investigations was

employed. The questions asked are:

5.5.1.1 What happened?

5.5.1.2 What should have happened?

5.5.1.3 Is there a discrepancy between the two and if so, does it amount to improper

conduct, maladministration, or in this case, unethical conduct?
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5.5.1.4 If there is a violation, what should be the remedy?

5.5.2

55.3

5.5.4

6.1.

6.1.1.

6.1.1.1.

The “What happened” part of the enquiry is a factual enquiry resolved on the
balance of probabiliies based on the preponderance of evidence, mainly

documentary evidence sourced during the investigation.

The guestion regarding “what should have happened”, relates lo ihe standard that
should have been met based on the regulatory framework regulating the conduct in
such circumstances. Such standard is determined on the basis of relevant
constitutional provisions, for example section 96 of the Constitution which regulates
conduct of Cabinet Members and Deputy Ministers is the case in point; legislation,
Codes, policies, guidelines and related benchmarks, including international
benchmarks and previous Public Protector decisions.

The Executive Ethics Code was naturally part of the instruments considered to
determine the standard that should have been complied with. Findings are made on
the basis of establishing whether the impugned conduct deviated from the standard
that should have been upheld. Appropriate remedial action is determined on the
basis of the consideration of what would reasonably remedy the wrong occasioned
by the deviation from the applicable standard. In this regard court jurisprudence and
other benchmarks, including international benchmarks, are employed.

INFORMATION AND THE EVIDENCE OBTAINED DURING THE INVESTIGATION

The Complainant’'s submission

The Complainant's submission was very brief and directed the investigation to focus
on relevant media reports. The key contents of such media reports were the

following:

In the Sunday Times newspaper publication of 17 June 2012 entitled, “I/t's just not
Ayoba", it was reported that:

“Times has established that millions paid in "sponsorships” by Telkom, MTN and
Vodacom were withdrawn within days by Phosane Mngqibisa, who is said to be
romantically linked to Pule. The minister personally lobbied Telkom, MTN and
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6.1.1.2.

6.1.1.3.

Vodacom to sponsor the event, held in Cape Town last week. Vodacom, MTN and
Telkom together forked out R25.7-million, with her department chipping in another
R10.5-miflion.

The money trail followed by the Sunday Times shows that Telkom paid R5.7-million
and Vodacom R5-million into a First National Bank account in the name of Carol
Bouwer Designs, while MTN paid R15-million into the bank account of a
company called ABR Consulting.

Pule's department appointed Carof Bouwer Designs, a company owned by former
Generations star and businesswoman Carol Bouwer, who is close to President
Jacob Zuma, to put the Indaba together. All three telecoms companies confirmed
that they paid those amounts only after they were approached directly by
Pule's ministry and asked to sponsor the event. in February 2012, Pule sent a
letter to Bouwer, seen by the Sunday Times, in which the minister said her
department "will make a financial contribution amounting to R10-million". She
sald she would "sign off a letter of endorsement, which Carol Bouwer

Productions will use to approach other potential sponsors”. (emphasis added)

Ms Bouwer of CBP was reported in the article as having confirmed that “Mnggibisa
was a ‘second signatory' to her company bank account and that he had "access to
the account until the conclusion of the [ICT Indaba]”. Further thereto, it was reported
in the article that, "Bouwer admitted she hired Mnggibisa's company, Khemano, to
handle the ‘event management’ part of the Indaba.” It was clear most of the
payments would have to be effected by him, so | entrusted this responsibility to him
to ensure ... suppliers can be paid timeously. She would not reveal how much
money Mngqibisa withdrew from her account or confirm whether he did pay the
suppliers, saying only that ‘a full financial reconciliation is under way’.”

In connection with the alleged relationship between Hon Pule and Mr Mnggibisa, Ms
Bouwer was reported as having denied knowledge of the relationship. On the other
hand, the Sunday Times reported that Mr Mngqibisa refused to reveal the exact
nature of his relationship with Hon Pule and preferred to keep his private personal
life as such, as he is not a public figure. He further refuted allegations of impropriety.
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6.1.14.

6.1.1.5.

6.1.1.6.

6.1.1.7.

6.1.2.

The Sunday Times also reported that Mr Mnggibisa would not reveal “whether the
money he withdrew was spent approprialely fo pay the suppliers, saying: ‘1 have an
obligation to maintain the privacy of my clients.”

The DOC duly represented by its spokesperson, Mr Siya Qoza was reported in the
article as having confirmed that the budget for the Indaba was R102-million, which
was largely raised "throagh sponsorships”, and it was necessary for the Department
to partner with Bouwer "because the ICT indaba is in the domain of the department”.
He was reported to have confirmed that the Department had paid R10.5-million for
"...securing the venue, conference speakers, the audio systems and interpreters."”

In connection with the payment of sponsorships, the Sunday Times reported that,
MTN, Vodacom and Telkom confirmed that they were told by Hon Pule's Ministry to
deal with Ms Bouwer's company. However, with regard to the payment of MTN
sponsorship towards hosting the event, MTN was reported as having stated that it
deposited the money into the ABR account because the original account it was
given, that of CBP, "did not comply with MTN's procurement requirements”.

It was further reported that, “ABR Consuiting president Sheryl Manchisi said
MTN's R15-million was used to pay suppliers. Everything is accounted for and
in black and white.”

in the article, “Pule’s red shoe biues as sponsors seek missing miffions” the Sunday
Times reported on 2 September 2011 that:

*Minister Dina Pule's eagerness to show off a pair of expensive Christian Louboutin
shoes, with their distinctive red soles, has confirmed her link to the ICT Indaba’s
missing millions. When Pule, the Minister of Communications, walked onto the stage
to open the ICT Indaba in Cape Town in June, she was wearing a pair of the French
designer shoes - now understood fo have been bought with some of the R25.7-

milfion that sponsors pumped info the event.

The shoes were bought in Barcelona, Spain, by her romantic partner, Phosane
Mngqibisa, during one of their international trips together. Mngqibisa's company,
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6.1.2.1.

6.1.2.2.

6.1.2.3.

6.1.3.

6.1.4.

Khemano, had been hired by event organiser Carol Bouwer Productions fo help
stage the ICT Indaba.

Bank statements confirm that Mnggibisa took R10 0000 from the bank account of
Carol Bouwer Productions before flying to Barcelona, Spain to attend the GSMA
Mobile World congress from February 25 to 29. While there, he lobbied people to
attend the ICT Indaba to be held in Cape Town from June 410 7.”

The Sunday Times reported Mr Mngqibisa as having stated that he used the
"marketing allocation budget” to attend the Barcelona conference so that he could
market the inaugural ICT Indaba and denied travelling to Barcelona with Hon Pule
stating only that, "/ do not recall even seeing her at the GSMA conference”.

Mr Mnggibisa was also reported in the article as having refused to clarify the nature
of his relationship with Hon Pule and denied buying her the Christian Louboutin
shoes. The Sunday Times reported that Mr Mnggibisa said, " purchased men's
shoes for myself. | have the receipt to prove this,” but could not provide a copy of

the receipt when asked for one.

In addition, the Sunday Times reported that the MTN's R15m sponsorship was
mysteriously transferred to the account of a company called ABR Consulting, rather
than that of CBP.

As the media reports continued to flow, Hon Pule actively refuted the allegations of a
romantic relationship or any impropriety on her part. According to media reports,
both print and electronic, Hon Pule persistently denied the allegations against her,
going on to allege that the Sunday Times and its informants were engaged in an
unjustified smear campaign against her. She was reported to have alleged that it
was all a conspiracy against her motivated by dishonest motives.

In a media briefing held on 22 April 2013 at the instance and request of Hon Pule, a
statement titled, “Statement by Minister of Communications in response to Sunday
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Times smear campaign” was issued and read out at the briefing by Hon Pule where
she stated that:

“For the past 10 months, the Sunday Times has published a series of fabricated
stories about me. | have kept quiet since the onslaught started. After careful

consideration, | have now decided to reveal the real reasons behind this persistent

smear campaign against me. This campaign is not and was never a genuine
Journalist endeavour. It was a highly sophisticated plot to blackmall me. It is all about
business and political interests related fo the multi-billion rand set-top-box tender

and related issues.

The Sunday Times handlers, who are high profile business people and politicians,
thought that they could coerce me into a corner by threatening to make injurious
revelations or accusations against me. The intention was to force me to make
decisions in their favour. When they realized that their threat of revealing
accusations against me did not work, they then escalated their campaign with the
hope that | will resign or that the President would fire me.

We have withessed an extraordinary call by a newspaper that is supposed to be
objective to the President to fire me. This is despite the fact that | should be
presumed innocent until proven otherwise. So far, the campaign has failed to

achieve jts objectives.

However, the handlers of the Sunday Times are becoming even more desperate
because they have now realized that none of the spurious allegations against me

will stick.

| respect and continue to cooperate with the investigations of the Parfiament’s Ethics
Committee and the Public Protector. Similarly, | have answered all the guestions

that the Ethics Committee requested me to answer. | will appear as directed before
the Ethics Committee in Parliament on the 2nd and 3rd of May 2013. |_have not

sought to frustrate these processes in any way. | will readily avail myself so that we
can bring finality to these processes. | remain confident that | will be vindicated by

these formal processes.
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6.1.4.1.

I want to make an appeal to the handlers of the Sunday Times fo exercise patience
and await the outcomes of these formal processes instead of churning out spurious
and baseless allegations week in and week out in the hope of influencing the on-

going investigations. It is common cause that the Sunday Times, in the main, has
sought to project me as a corrupt minister who is hell bent on manipulating tender
processes for the benefit of my alleged boyfriend, his friends and relatives. They
have not provided any shred of evidence that | have broken the law. They have

failed to point to any wrongdoing on my part.

All what the Sunday Times has been doing over the past 10 months was to present
allegations as fact, and misleading the public into believing the following (in the

main):

1) That | am a corrupt minister who was bribed with a pair of shoes;

2) That | gave tenders to a boyfriend;

3) That I meddled in tender processes in order to benefit my boyfriend;
4) That I have ceded control of my department to a boyfriend: and

8) That I interfered in strategic appointment of officials and board members of state
entities in order to appoint friends of the boyfriend.” (emphasis added)

With regard to the hosting of the 2012 ICT Indaba, Hon Pule stated that “/ have
never tried to escape scrutiny or inquiry. Indeed, immediately after the first
allegations relating to the inaugural ICT Indaba appeared in the Sunday Times |
personally invited the Auditor General to conduct an investigation info the matter.
Whilst | knew | had done nothing wrong as | am not involved in any tender

processes, | needed to establish that the tender processes that were followed by the
officials in relation to the ICT Indaba were beyond reproach.

It is now common cause that after investigating the allegations, the Auditor General
did not find any wrongdoing either on my part or on the part of the officials. The
departmental processes are clean and will remain clean despite repeated and
recycled lies in the Sunday Times. As | have said before, | intend taking up this
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matiter with the Press Ombudsman as there has been so many breaches of the

Press Code by the Sunday Times.

The Sunday Times has crossed the line.

The newspaper and its editors have effectively charged me and found me guitty in
the court of public opinion whilst they are fully aware of the ongoing investigations
by the Public Protector and the Parliament's Ethics Commifttes. The recent call
made by the Sunday Times for the President to fire me even before the conclusion
of these processes clearly demonstrates that the Sunday Times is not an objective
and innocent messenger that it seeks to portray itself.

! was surprised that, when confronted about the controversial headline calling for my
firing, the journalist who wrote the story distanced himself from the headline saying
that it was done by his editor without his knowledge.

The Sunday Times editors know there is no evidence of wrongdoing on my part. If

they do, they must tell the public and the law enforcement agencies. Thelr intention
is to sway public opinion against me. They also hope to influence the outcomes of
the formal investigations currently underway in Parliament and by the Public

Protecior.

My responses to all Sunday Times questions have never been taken into account in
the 10 months of this smear campaign. My responses were always quoted
selectively, out of context and largely presented at the tail end of the stories. The
inclusion of my commenis in the stories was to simply maliciously comply with the
requirements of fair and objective journalism. My version has not been adequately
and fairly represented. The Sunday Times has refused to allow facts to stand in the
way of their cammpaign. This is yellow journalism; a desperate campaign to ensure

s

my downfall.” (emphasis added)

In a section of the media statement entitled, “Journalism Malpractice on the part of
the Sunday Times”, Hon Pule stated that:
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6.1.5.1.

6.1.5.2.

“Today, | intend to reveal the real reasons the Sunday Times and its handlers have
decided to concoct a story line to project me as this devious Minister hell bent on

meddling in tender processes.

...this so-called expose is nothing but a highly sophisticated campaign to blackmail
me. | believe that freedom of expression and the right to freedom of speech must be
upheld. But freedom of expression should not be a one way street and should never
be abused by those who control media platforms. This unusual step | am taking
today of revealing the unbecoming conduct of journalists should not be interpreted
as an attack on the media in general or on the right of South African journalists to do

their work.

Despite the way | have been treated by the media, being hounded and mistreated, |
will continue to hold many South African journalists in high esteem due to their
dedication to bringing out the ills of society. | am doing this because the public has
the right to be informed about the unacceptable behaviour of some Sunday Times
journalists whose conduct, | belleve, has blemished the noble profession of

Journalism.”

In explaining what she termed, intricate 10-month-long smear campaign against her
by the Sunday Times, Hon Pule stated that, “The campaign began in June last year,
just under a week after we had hosted the most successful ICT Indaba in Cape
Town in June last year.

The first of the articles in the Sunday Times claimed that sponsors were furious that
millions in sponsorship fees were drawn from the account of the event organizer by
a man who is alleged to be romantically linked to me. Now the Sunday Times no
longer talk about the missing millions because it has been proven that sponsors of
the ICT Indaba received value for money.”

In her statement, Hon Pule linked the media reports by the Sunday Times in
connection with allegation of irregularities in the hosting of the 2012 ICT Indaba with

the set-top-box tender and stated as follows:

“‘Immediately after the first story came out, the smear campaign was swiftly taken
over, with the collaboration of Sunday Times journalists, by business people and
politicians with interests in the tender for the manufacture of set-top boxes as part of
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6.1.5.3.

6.1.5.4.

digital migration. It was later also joined by opportunistic individuals, including
current and former officials in the Department and in the state owned companies
under my watch. It is common knowledge that the sel-fop-box tender involves
billions of rand. The process o finalise the tender is still underway having been

delayed by litigation from inferested parties.

The stakes are very high and some unscrupulous individuals are so desperate to
secure the set-top-box tender. They are willing to do anything, including using
journalists to smear the minister. Shockingly, they found a willing partner in the
Sunday Times. Their plan was simple yet highly sophisticated in its implementation.
These people are desperate and they will not allow anything fo stand in their way. In
their fantasy world, they believed that I, as the Minister, have the power to decide
who should be awarded the tender. If appears their theory was that if they could get
me to cooperatfe with them they will have a better chance of winning the tender.”

Hon Pule accused the Sunday Times of effectively becoming a vehicle to drive the
campaign against her as part of sophisticated scheme to get her to cooperate with
bidders for the set-top-box tender thus calling them, unscrupulous business people.

She did not name them in her statement based on legal considerations.

She however stated that they are known to her and the Sunday Times and
accordingly named the journalists that she accused as having been behind the

media reports and stated that:

“... The three Sunday Times journalists behind the fabricated stories against me,
namely Leonard Ndzhukula aka Mzilikazi wa Afrika, Rob Rose and Stephan
Hofstatter, are associated with a network of business people, politicians and other
roles players with vested inferests in the work that we do. For the past 10 months,
before their stories would be published in the Sunday Times, mostly on the front
page, these journalists usually report and boast to their handlers that they have
‘again nailed me’. | have been provided with proof of this unethical correspondences
between Sunday Times journalists and their handlers, which is a shame for South

African journalism.”
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6.1.5.5. Hon Pule called the said journalists “mercenaries for powerful business people” and

went further in her statement by saying;

‘I will start with Wa Afrika, a journalist with a highly questionable and colourful
background. He has a close association with business people and politicians who
have bid for the set-top-box tender in the Department. You will recall that a few
years ago, Wa Afrika was fired by the former Sunday Times editor Mondli Makhanya
for conflict of interest because of his tendency to develop unsavoury ties with

Sources.

While he was out of work, Wa Afrika became involved in many business ventures
and pursued various business opportunities. It is these extensive business nefworks
that Wa Afrika pursued that have now come back to disgrace the Sunday Times.

We have established that one of the business opportunities Wa Afrika pursued
involved importing cheap cellphones from China. The Department oversees the
regufation of the cellphone induslry. At the centre of the cellphone venture were
these prominent business people who have developed an insatiable appetite in the
set-fop-box tender. Officially, Wa Afrika is supposed to be no longer involved in
business. However, he has maintained networks with prominent business people.
Wa Afrika's return to the Sunday Times as a journalist, has given his network of
associates and friends a media ally whom they use to further their financial interests.

On the Sunday when the Sunday Times published their first article against me, |
received a call from Wa Afrika's associates proposing to facilitate a meeting
between me and Wa Afrika, and promising to assist me to make the story disappear.
These are the very same people who have submitted a bid for the set-top-box
tender. In their own words, they said to me, and | quote: "Minister, we can help you
manage that young man, Mzilikazi, because he is our man. We raised him" They
explained that because of their close ties with Wa Afrika they had the ability to

prevail upon him to leave the story against me.

On 18 June 2012, the day after the first story was published; | received another
telephone call from Wa Afrika's associates inviting me fo aftend a meeting at a
Sandfon hotel. They indicated to me that Wa Afrika had been invited to the same
meeting. Despite my initial reservations, and after careful consideration, | decided to
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atlend the meeting which took place on 19 June 2013. The reason | attended the
meeting was to establish the issues that were behind the sfory. |, howsver, decided
that | will not go to such a meeting alone and therefore asked one of the officials in

the department to accompany me to the meeting.

During the said meeting, in the presence of his associates, Wa Afrika claimed to
have a pile of information pointing to wrongdoing on my part. He said he was willing
to quash the information he had in his possession on condition that | considered the

following startling proposals that he made fo me in the presence of his associates:
1) That | should provide incriminating information about the President: and

2) That I should give him another story about corruption either in the department or
the state owned companies that report to me.

Wa Afrika said he could not just let the story against me die as his comrades are
already running the story. He said he would have to give them something else in

order to divert their attention away from me.

For the record, | refected all of the proposals made by Wa Afrika and his associates
during the meeting in Sandion as | found them to be highly unethical and
inappropriate. I also felt offended by the fact that Wa Afrika and his associates saw
nothing wrong in making such proposals to me.

It is important to note that at that stage when we had the meeting in Sandton, | had
not met with Wa Afrika and/or his colleagues before in relation to the story. In fact,
the Sandton meeting was the first and only meeting | have ever had with Wa Afrika

in relation fo these matters.

After the said encounter with Wa Afrika, | lost respect and regard for this journalist, |
was ulterly disappointed that Wa Afrika had become entangled in party political
issues which were raging ahead of the Mangaung Elective Conference of the ANC
and that he and his associates had thought that based on threats of spreading
injurious accusations against me | would stoop so low in my engagements with

them.”
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6.1.5.6. With regard to other Sunday Times journalists who were listed in the media reports
about the 2012 ICT Indaba, Hon Pule stated that:

“...In one such instance, a woman who claimed to be an associate of Mr Stephan
Hofstatter, another of the Sunday Times journalists, misrepresented her intentions to
me, offering to work for me as my Special Advisor. She claimed to be close to
Hofstatter, which we now know is frue, and offered to assist me to "manage" the
Jjournalist. She said she could even arrange for me to meet with Hofstatter over tea.

She said because of her close relationship with Hofstatter, she could make the story
disappear within weeks. In return, she asked that | appoint her as Special Adviser fo
the Minister. The said woman held a series of meetings with the Sunday Times
Jjournalists, occasionally briefing them about my conversations with her. | learned of
her nefarious activities after she was overhead by an official who work in the Social
Development. The woman had asked to have a meeting with me. This official had
overhead her conversation with me. Immediately after | had agreed to meet with her,
the woman phoned Hofstatter to report that she had successfully managed to
secure a meeting with me. Fortunately, all of this was overhead and | was warned to
be cautions when dealing with this woman. Out of curiosity and to develop a better
understanding the smear campaign | went to meet with this woman in

Johannesburg.

During the meeting, the woman appeared to know much of the DoC and the officials
who work there. She indicated that she had in the past received business from the

department.

After this meeting, | managed fo confirm that the real infention of this woman and
Hofstatter was to plant her in my office as Special Adviser with the hope that they
would be able to find some wrongdoing on my part. Fortunately, | was able fo
uncover her real intentions and broke ties with her. We also equally aware that
Sunday Times journalists have friends within my department and in the various

state-owned entities, some of whom have an axe to grind for whatever reason.

We know that the first story in which the Sunday Times alleged that millions donated
by sponsors for the ICT Indaba were missing, an allegation which has since been
shown to be untrue, came from a close-friend of Mr Rob Rose, another journalist
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involved in the smear campaign against me. The close-friend of Rose is actually a
high-ranking official in the one of the companies which sponsored the ICT Indaba.
This high-ranking official has friends with business interests in the ICT sector.”

Coming back to the hosting of the 2012 ICT Indaba and in her statement, Hon Pule
stated that

“...For the record, the ICT Indaba held fast year, which the Sunday Times has
sought to vilify, was a resounding success. The conference placed Africa on the
global ICT map. The partnerships with the UN's Infernational Telecommunication
Union (ITU} and all the various sponsors attest fo that and it was hailed

internationally as a success.

A first of its kind, the event attracted 1 500 delegales, among them the world's
feading ICT experis, more than 20 ministers and deputy ministers from across Africa
and the rest of the world, and 89 international media organisations. They discussed
ways Africa could claim its rightful place in the ftechnology revolution and use ICT fo

achieve developmental goals.

...The concept of the ICT Indaba was proposed by Carol Bouwer Designs (CBD) as
early as August 2010. The DoC saw value in the proposal and then established an
internal committee to work towards hosting such an event. To assist in making this
event a reality, R10 million was committed to secure the venue, conference
speakers, the audio systems and interpreters. The rest of the funds were expected
to be raised from sponsors. To aid the securing of sponsorships, endorsement

letters were also issued as is required by the industry.

Due process in-line with procurement policies and processes as prescribed by
National Treasury were followed in appointing Carol Bouwer Designs as the service
provider for the ICT Indaba 2012. These guidelines are contained in the Practice
Note SCM 11 of 2008. As expected for a project of this magnitude Carol Bouwer
Designs duly submitted a preliminary close-out report and an audited report on the

finances to the DoC.

As stated before, the Auditor General audited the processes and found that the
Minister and all the officials of the DoC followed proper processes and procedures in
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engaging the service provider and in executing the Indaba. | believe it is important
that the ICT Indaba must be seen for what it was - an opportunity for South Africa to
creale a positive legacy for the continent and its people. The event attracted R16,3-
million worth of positive global publicity, and has helped position South Africa as
being at the forefront of driving access to ICT in Africa.

When | assumed my duties at the end of October 2011 the ICT Indaba was aiready
a departmental project and in March 2012 the project assumed national importance
after Cabinet approval. Hence Deputy President Kgalema Motlhanthe opened the
Indaba on 05 June 2012. It is 'interesﬁng that in their first story about the ICT indaba,
the Sunday Times had stated as a fact that President Zuma had addressed the
conference when it was not so. They have never corrected the inaccuracy. One has
to wonder whether such slipups and the failure to correct them are a reflection of the

standard of journalism at the Sunday Times.

For my part, | believe the DoC delivered a quality conference of international
standing. | would like to thank Telkorn SA, Vodacom, MTN, SABC, MultiChoice and
all the other sponsors for their support of the Indaba through sponsorships. We
value the relationships we have with the private sector. Without these companies’

input and supporl, the ICT Indaba would not have been possible.

! would also like to acknowledge the Office of the Auditor General for their work in
assisting the DoC in adhering fo good corporate governance. The DoC has always
believed that the processes we followed were open and transparent.”

Hon Pule concluded her statement by informing members of the media that she
together with her Department would no longer take any further questions on these
matters so as to allow space for the Public Protector and the Parliament's Ethics

Committee to conduct their investigations without any hindrance.
Evidence and information obtained from Ms Carol Bouwer
In her written submissions and interview Ms Bouwer maintained that the idea of the

ICT Indaba was her inteliectual property and that she had brought the DOC on
board as a partner because ICT policy and regulation resorts under its domain.
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She conceived the idea of an ICT Indaba during her interface with Hon Pule’s
predecessors in pursuit of support for her idea of a women's television channel
named “Lindiwe”. She further stated that on the basis of her numerous years of
experience in the television industry and her discussions with the DOC, she quickly
realised that there was a lack of readiness around the Digital migration (DTT) and
regulation of various ICT matters. She said she suggested a need for more
engagement with the public and any other industry stakeholders in South Africa.

After conducting research on experiences in other countries, she came up with the
ICT indaba concept as a vehicle for bringing stakeholders together annually to
discuss ICT matters and keep abreast of the rapidly changing ICT environment.
She prepared and forwarded a proposal to the DOC in this regard while
simultaneously commencing to register an intellectual property claim on the ICT

Indaba as her idea.

Her discussions with the DOC were progressing to a point where there were
negotiations underway for a contract. She said that whilst finalising matters with the
former Ministry she discovered that the Deputy Minister had already jump-started
the processes for the ICT Indaba and that terms of reference had been drafted and
a Mol was underway. She further stated that Deputy Minister Bapela had even sent
out letters to prospective sponsors to help with the ICT Indaba but the progress was
halted by a Cabinet reshuffle.

She never saw the proposed ICT Indaba as a DOC event, but rather as something
that was crucial for her industry and as a platform where rising concerns such as the
DTT migration, its impact and transformation issues such as broadband and

telecommunications developments would be addressed.

She advised that CBP was the sole originator of the ICT Indaba and willing to go
ahead without the involvement of the DOC but thought it be best to have the DOC
play the role of sponsoring with policy not finance, for industry role-players to have
confidence to participate in the Indaba. As such the arrangement was that DOC
would engage the industry and develop policy and CBP would in turn sell or market

the idea to potential delegates around the world.
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6.2.10.

6.2.11.

6.2.12.

6.2.13.

Various parties were brought on board to partner with her, although this was done
when the process was already far along. It was during this period that Mr Themba
Phiri, the DDG of the DOC suggested that Ms Bouwer signs on a company by the
name Khemano to aid her in her work, as it had allegedly worked with the DOC
before and had an impressive track record. She further stated that she didn't
suspect that there was anything untoward underway.

She was informed that Khemano had delivered great service during the World Cup,
but she later discovered that the DOC was being rather economical with the truth as
it was later discovered that Khemano had worked on minor side events during the
World Cup. She alluded to the fact that she had a responsibility to check the facts
but didn’t feel the need to but with the DOC having clearly vouched for Khemano,
she accepted its word on good faith. She only started enquiring when she became
concerned about Khemango's performance.

She further stated that she had not been given a CV or company profile but rather
given a sensational speech on the company. She, however, later asked for the
company profile. Upon realising that Khemano had capacity constraints, Mr
Mngqibisa then contracted the service of other service providers, namely ABR,
which was run by Mrs Sheryl Manchisi and her husband.

Until Khemano was brought in, her co-executing agency was Hunta Live, brought on
board by CBP, not only because Ms Bouwer was buying into the company but
because it had the necessary experience and know-how to organise an event of that
magnitude, as it is the second largest events management company in South Africa.

The DOC was aware of the fact that Hunta Live was the execution partner as this
had been indicated in the paper work on the ICT Indaba proposal, and that
Khemano's services were not requested by her.

While the initial budget for the ICT Indaba was R100m, only R40m was secured
through sponsorships and the amount sufficed for a successful event.

When no progress was forthcoming from the DOC following a Cabinet reshuffle that
brought Hon Pule to the DOC as the new Minister, she made written representations
to the DOC to see if the new Minister and Deputy Minister would embrace the idea
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6.2.16.

6.2.17.

6.2.18.

6.2.19.

as their predecessors had. She said she eventually realised that Mr Phiri would be
the way to get access to the Minister and communicated through him.

Ms Bouwer alleged that Mr Phiri suggested at a meeting with her at Palazzo Hotel in
Monte Casinoon11 Nov 2011. At that meeting he suggested that the ICT Indaba
could be expedited by bringing in a BEE partner, suggesting Mr Mnggibisa as an
ideal candidate in this regard. Within hours of Mr Mnggqibisa being suggested, he
was brought by Mr Phiri to join the meeting and introduced to Ms Bouwer.

She had never asked for money from the DOC but sought direction instead. On
taking in Mr Mngqibisa and his Khemano, Ms Bouwer clarified that she never felt
pressured at the time but later started to feel uncomfortable and later felt that her

situation was untenable.

A progressively souring relationship with Mr Mnggibisa ensued, inciuding
accusations of racism thrown about, which prompted her, among other things, to let
go of her original implementation partner, Hunta Live for the sake of the success of
the event. She felt like Khemano had an upper hand with the DOC, although she
didn’t know the nature of the relationship.

in terms of the agreed terms of reference, liaison with sponsors was her domain but
soon Mr Mnggibisa took over. She aiso found Mr Mnggibisa increasingly assuming
the role of the go-between with the DOC contrary to the role allocation plan that had
heen agreed to.

It was a source of concern to her that the Minister's and the DG’s offices seemed to
work only with Khemano while CBP was, according to the contract with the DOC,
the principal coordinator of the event and the official point of contact with the DOC.

Regarding the diversion of sponsorship funds, she gave Khemano permission to
deal with MTN, but gave no permission to any of the contracted service providers, to
receive funds on behalf of CBP. She denied that her company was not in a position
to meet MTN'’s financing requirements while admitting there had been a hiccup in

this regard at the beginning.
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On the issue of the shoes, she agreed that her company had initially received an
invoice for Christian Louboutin shoes bought in Barcelona but that she had accepted
Mr Mngqibisa’s explanation that the invoice, which did not specify if the shoes were
for a male or a female, had been sent in error. She also did not consider the amount
of R100 000 spent on the business trip to Barcelona by Mr Mnggibisa as excessive.

Ms Bouwer's testimony during the interview is broadly consistent with her written

submissions which are captured in the following paragraphs.
The written submission of Ms Carol Bouwer

In her response to my letter dated 5 March 2013, Ms Bouwer began by placing on
record that “...the ICT Indaba is conceptualized and owned by Carol Bouwer
Productions ("CBP’} and the DOC was invited to partner with CBP as the DOC are

the policy custodians of the sector”. (emphasis added)

She further explained that:

“The involvement of the DOC in the ICT Indaba occurred after we had
approached them to participate precisely as the custodians of
communications and the broader sector in the country. We considered if to
be of strategic importance to pariner with the DOC in a project of this magnitude,
given that the DoC would introduce the concept to all, and in particular, to
the ICT industry.

I deem it necessary fo also record that in view of the various allegations made
which concern CBP, we had to engage an auditor post the original audit. These
audits came back clean, except the fact that the auditors highlighted an amount
of R1.3m which Mr. Mngqibisa of Khemano productions {“Mngqibisa”) needed fo
return to CBP. Mngqgibisa subsequently did this at the close of 2012.
Accordingly, we submit that we have had an independent audit of the Event's
financial statements conducted.” (emphasis added)
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In connection with allegations regarding payment of sponsorship towards hosting
the event by the DOC, Ms Bouwer confirmed that, indeed “we did receive a letter
from the Minister informing us that the DOC would contribute R10 million to the
event, and not R10,6m as stated in your letter. In the letfer, which is attached
marked Annexure A; the Minister confirmed that the DOC would partner with us
in organising the event as well as provide a letter encouraging the industry to

come on board.” (emphasis added)

Ms Bouwer also stated that, “On 30 January 2012, the DOC made payment of the
sum of R10m electronically to the bank account of CBP” Whereas MTN had made a
‘commitment that an amount of R15 million would be paid to assist with the event,
the funds were not transferred to the CBP’s bank account. | learnt that the money
had been paid into one of Mnggibisa’s accounts’ when | called him to alert him to the
fact that time was running out and that | was drafting an e-mail requesting MTN to

explain the delay in payment.”

In response to allegations that Mr Mngqibisa withdrew money from CBP banking
account, Ms Bouwer confirmed that, “Mnggibisa was granted access to the bank

account in accordance with his role as our lead event supplier.

We did not require of him to sign anything on the account but merely to transact
via internet banking on the CBP bank account dedicated to the ICT Indaba in
order to pay suppliers, and his ICT Indaba related costs.”

She went further and stated that “...we admit that Mr Mnggibisa is not a director of
CBP. However, we repeat the contention...that Mngqibisa had access to the bank
account on the clear understanding that he would pay his ICT Indaba suppliers and
ICT Indaba related expenses incurred while discharging his duties.”

In her response to allegations of payment of an amount of R6m to Mr Mnggibisa, Ms
Bouwer informed the Public Protector that, “...Mr Mngqibisa’s payment of R6m
seems lo arise from the MTN report to which we have nof had access so | cannot
comment on it. We bear no knowledge of the Minister’s travels but can confirm that
Mngqibisa withdrew R100 000 for his trip to Barcelona.”
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In -her correspondence, Ms Bouwer stated that “The payment of R6 million fo
Khemano Productions (Ply) Ltd was made out of the ABR account, the same bank
account we later learnt received the MTN funds. It was also revealed on the Audit
report that payments by delegates and exhibitors to the event were also deposited
into that account. | received this information from the audited financial statements at

the conclusions of the audit.”

She went further and said, “Mnggibisa informed me that he forgot to tell me about
this payment. | was rather taken aback since we were speaking reqularly but |
focussed on the job at hand. This struck me as irregular as I had been requested to
submit my Tax Clearance Certificate to MTN as | was not willing fo submit 3 year
audited financial statements as they had requested. Once the money was received
from MTN and Mnggibisa’s apology for not notifying had been accepted, the R15m
was never deposited into the appointed ICT Indaba account.”

She explained the circumstances surrounding her finding about the ostensible
disappearance of the MTN sponsorship and stated that, “Upon enquiry during the
audit, | was informed by the auditors that the funds had been transferred into the
bank account of ABR Consulting at the request of Mngqibisa and Ms Sheryl M.
Manchisi-Olsen of ABR Consulfing.

The audited financial statements for the event refiect that the amount of R15

mitlion was received and applied for expenditure of the project.”

With regard to reasons for the diversion of MTN sponsorship in violation of a
standing agreement between CBP and the DOC, Ms Bouwer explained that she was
informed by the auditors, that the information they received from Mnggibisa was
that, “the reason for the diversion of funds was because CBP was not registered on
that database of suppliers of MTN and it would have taken too long to receive the
funds if the process of registering CBP was to be observed. Also, CBP was not
willing to submit their financial statements, which was a requirernent from MTN. He
also reported fo the auditors that | had given approval for such diversion of funds. |
confirm that | did not approve the diversion of the money to the ABR Consulting
bank account, nor did | have access to the bank account, and neither are the

reasons for diversion given to the auditors true.”
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In response to allegations about the trip allegedly undertaken by Hon Pule and Mr
Mngqibisa to Barcelona, Ms Bouwer reported that; “Upon Mngqibisa's retum from
Barcelona, | pointed out to him that he had withdrawn the R100 000 without
submitting an invoice for the trip. | did not query the amount but wanted for all of us
o account properly for the application of the Indaba funds, to which he agreed.
Shortly thereafter, he instructed his PA to submit his invoice but what | received was
a number of slips including one which reflected purchase of a pair of shoes in
Barcelona. | asked Mngqibisa about those irips and he told me that his Personal
Assistant, one Bulelwa sent those slips in error and that he would have the correct
invoice sent to me. | honestly believed Mnggqibisa’s explanation. Save for having
had sight of the receipt for the purchase of the shoes, we bear no knowledge as for
whom such shoes were purchased and neither do we know where the funds for

such purchase came from.”

On allegations that the DOC forced her to work with Mr Mnggibisa in organizing the
hosting of the ICT Indaba, Ms Bouwer stated that; “/ understood the request fo
appoint Khemano Productions to assist in the hosting of the ICT Indaba as a

recommendation by a client who had a trusted supplier.

Because of the level of respect | had for Mr Phiri, | did not believe he was attempting
to do anything that could be viewed as corrupt or untoward at the time.”

She advised that; “Khemano was reconimended to me by Mr Phiri of the DOC.

Upon engagement, Khemano seemed to understand the mandate and CPB was not

aware of the nature of the Minister's relationship with Mr Mngaibisa.”She said “her

understanding was that the Minister requested the ICT companies to _co-operate

with CPB in order to make the event a success.”

She attached various documents to substantiate her version of events, including a
pledge by the Minister to sponsor the event to the tune of R10 million, the
agreement between the DOC and CBP, the agreement between her company and
Khemano, letters of endorsements of the event signed by former Deputy Minister,
Obed Bapela and Hon Pule addressed to MTN, Vodacom, Telkom as well as
various correspondences exchanged between her, Hon Pule and Mr Themba Phiri

of the DOC, amongst others.
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6.3.16 These are dealt with extensively in the paragraphs below detailing the information

6.4

6.4.1

and evidence obtained from different role players.

Correspondence from Ms Carol Bouwer of CBP addressed to Hon Pule dated
25 November 2011

On 25 November 2011, Ms Bouwer addressed a letter to Hon Pule. In her letter
under the heading, “/ICT Indaba 2012” Ms Bouwer referred to an earlier meeting she

held with Hon Pule and stated as follows:

“Our meeting regarding this ground-breaking proudly South African initiative

refers.

As explained Minister, | approached the Department almost a year ago with a
proposal to launch the first paperiess ICT Indaba that reclaims South Africa’ s
erstwhile leading role in the sector. The IP of such an indaba rests with us,
however we believe it is critical that we do not pursue this on our own but in
partnership with the department of communications.

Numerous meetings took place, some including the former Deputy Minister of
Communications, DM Obed Bapela. Out of these meetings, it was agreed that
amongst other things, the following should happen:

1. CBP together with DoC should work towards launching the ICT Indaba in
2012, which will becomne an annual event convened in South Africa with the
best minds in the ICT sector,

2. The month of June was agreed upon as we did not want to interfere with ITU
or ATU calendars for international activities that would afiract the same
participants. Due to the numerous delays we encountered along the way, the
availability of the CTICC, which we believed would attract the leading
delegates and speakers for the indaba. June was also important.

3. Crucially, the DoC needed to occupy a central role in this initiative as South

Africa worked towards re-enforcing its status as the gateway to Africa. The
emergence of BRICS also a block that included SA meant we wanted fo
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have government af the heart of such an important venture as a country for

critical messaging to be realized.

The DoC furthermore would ensure that the priorities of the INDABA are fully

aligned with government's priorities.

We further agreed that the Minister would be the preferred face of the Indaba
in an attempt to distinguish this indaba from any other hosted by the other

role players in the seclor.

it was agreed that the CBP team would secure the premises, the experts
required, internationally speakers of the highest calibre a well as ensuring

the best Indaba ever hosted on our shores.

Our expertise also meant together with the DoC, we are poised fo deliver the
best media support package for this event.

We believe the mining and tourism indabas fully llustrate the benefit of
hosting these events and ensuring local reach with a global view. These
events allow for critical interaction between government and industry but also
they allow for government to be at the heart of branding the country around
the affected sector. This platform allows South Africa to emerge yef again as
the leading ICT node in Africa, while taking the continent along.”

Ms Bouwer concluded her letter by requesting Hon Pule to support the initiative and
become its patron and sponsor. She informed Hon Pule that CBP sought the signing
of the MOU with the DOC before the end of 2011 to enable it to secure best
speakers for the event and other critical artisans to deliver the very first iICT Indaba
onh South African shores. .She advised that Hon Pule’s Depariment was in
possession of all requisite documents and availed herself for any further enquiries
with regard to the ICT Indaba.
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6.5.1

6.5.2

6.6

6.6.1

6.6.2

Response of Hon Pule as Minister of Communications to CBP offering

Sponsorship to the tune of R10m

CPB provided a copy of a letter from Hon Pule dated 15 December 2011, offering
R10m in sponsorship funds and stating it was doing so in response to CBPs request
for sponsorship articulated in the letter of 25 November 2013.

Ms Bouwer was quick to point out that her letter of 25 November 2011 said nothing
about financial sponsorship and that financial contribution by the DOC had never
been part of her requests both orally and through correspondence.

Agreement entered into between CBP and the DOC on 12 January 2012.

On 12 January 2012, CBP and the DOC entered into an agreement in respect of the
hosting of the ICT Indaba thus giving effect to the commitment made by Hon Pule in
her correspondence of 15 December 2011 wherein she informed Ms Bouwer that
the DOC would make a financial contribution of R10 million and that an MOA will be
signed to facilitate the relationship that will ensure the success of their partnership in
hosting the 2012 ICT Indaba. The agreement was signed by Ms Bouwer in
Johannesburg duly representing CBP and Ms Rosey Sekese in her representative
capacity as the DG responsible for the DOC.

Paragraph 1 of the agreement deals with definitions and interpretation and
Intellectual Property Rights are defined in the agreement to include but without
limitation “alf current and future intellectual property rights of any kind whatsoever
and however embodied, including (without limitation) patents, trademarks present
and future rights of copyright, rights in and to trade secrets, rights in and to
databases (including rights of extraction), and all rights and forms of protection of a
similar nature or having equivalent effect to any of them whether or not any of these
is registered and including applications for any such right or registration thereof’.

60



P AN
B | w7d

Public Frotector e e

6.6.3

6.6.4
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In the agreement, it was recorded as follows:

“i. CBP is the intellectual property owner of the concept of ICT Indaba
which is an exhibition and conference on all ICT and related issues with
worldwide participation and will be held annually in the Republic. The
faunch ICT Indaba was to be held in 2012

ii. DoC is the custodian of the ICT matters in the Republic as manelated by
the Electronic Communications Act (No. 36 of 2005).

i, The parties wish to establish a strategic relationship in relation fo the planning
and hosting of the ICT Indaba.

iv. CBP had already procured the sponsorship of Telkom as a Platinum
sponsor for the ICT Indaba.

V. The purpose of the Agreement was ito record the respective rights,
responsibilities and obligations of the parties with regard to the
organising and hosting of the ICT Indaba.” (Emphasis added)

The duration of the agreement was for a period of not more than five years effective
from 12 January 2012 when the agreement was signed and the primary objectives
of same were to “esfablish a structure of participation between the parties in respect

of each annual ICT Indaba”.

According to the agreement, CBP was responsible for logistical, advertising and
fundraising activities related to the hosting and assembling of the ICT Indaba
annually as well as ensuring the protection of the integrity and intellectual property
rights related to the ICT Indaba.

Further thereto, it was recorded that the role of the DOC in furthering the objectives

of the agreement would be to assist CBP with each annual Indaba with specific

emphasis on:
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6.6.11

(i) Establishing co-operation between the Department of Communications and

CBF to manage the entire process of each annual ICT Indaba;

(i} Facilitating the participation of relevant stakeholders from government,
business, academia and civil society in relation to the activities of the ICT

Indaba; and

(7ii} Facilitating the involvement of all communications spheres in the Republic of
South Africa including, but not limited to television, telecommunications and

web based communications.”

It was further agreed that the parties shall develop a Joint Task Team that would
establish and oversee the implementation of agreements that may be concluded
between the parties within the framework provided by the Agreement with terms on
when the parties shall meet as well as the fact that representatives from each party

shall be well resourced to enable them to implement the agreement.

According to paragraph 8 of the agreement which dealt with financial arrangements,
the parties agreed that “for the duration of this agreement, each party shail bear its
own costs in fulfiffing its involvement, except as otherwise provided for in this

agreement”,

Further thereto, it was a material term of the agreement that the financial
implications for both parties in terms of any joint assignments, projects or initiatives
shall be agreed to in writing between the parties before commencement of such

assignment, project or initiative.

Under the general terms of the agreement, it was recorded as having been agreed
that the agreement is for the benefit of the parties in particular and no right/s or
obligation/s may be ceded, transferred, made over, delegated or assigned in whole
or in part by any party without prior consent of other parties that may be affected by
such cession.

Note was taken of the fact that there was no mention in the agreement of the R10
million financial contribution by the DOC, which Hon Pule committed to, prior to the
DOC and CBP signing the agreement.
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6.7.1

6.7.2

6.7.3

6.7.4

6.7.5

The agreement entered into between CBP and Khemano subsequent to the
latter’s introduction to Ms Bouwer by Mr Themba Phiri of the DOC.

On 18 November 2011, a meeting was held at Palazzo Hotel, Monte Casino in
Johannesburg between Ms Bouwer and Mr Phiri to discuss the ICT Indaba. It was
was reported that at this meeting, Mr Phiri recommended and introduced Mr
Mnggibisa and his company, Khemano to Ms Bouwer as a potential service provider
who would assist CBP in organizing the hosting of the 2012 ICT Indaba.

According to Ms Bouwer, she did not know Mr Mngqibisa prior to that meeting and
was not forewarned by Mr Phiri before calling Mr Mnggqibisa to introduce him to her.
The agreement was that CBP would subcontract some of its work relating to the
coordination of the ICT Indaba to Khemano.

Subsequently, an agreement was entered into by CBP and Khemano with the former
represented by Ms Bouwer and the latter by Mr Mngqibisa respectively. Worth noting
is that, during the investigation, a copy of the agreement provided by Ms Bouwer was
not dated and it was only signed by her. The document appeared to have been

signed in 2011 as the year is recorded as such.

However, when Mr Mngqibisa was interviewed during the investigation, he provided a
signed version of the agreement. There were no material differences on the two
documents except that one was signed and perhaps the unsigned document was just
a copy. Further thereto, it was worth noting that in Paragraph 2 of the agreement,
CBP is acknowledged as the originators of the ICT Indaba.

The material terms of the agreement were that:
“I. CBP will have the right to be bifled as the creators of the Indaba;
ii. CBP and Khemano will be billed as the producers of the Indaba;
ii. CBP and Khemano agree to honour the agreement with Hunta Live as the

technical supplier to the Indaba on work set out and agreed upon by both CBP
and Khemano;
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6.8.1

6.8.2

iv.

vi.

Vil

viif.

ix.

Khemano will appoint a suitable candidate to partner on services to be rendered

at supplier level, wherein Hunta Live sits;

Khemano and CBP will jointly facifitate further efforts towards finalising a
fundraising strategy for the Indaba for which both entities will fully participate;

Prompt payment of the first annual fee from the lead sponsor will be facilitated by
Khemano and thereafier both parties will endeavour to assist in efforts to attract

investment into the project as set out in the agreement;

Payment of the first annual fee from the lead sponsor shall be effected into the
nominated bank account of CBP due to time constraints and resulfant financial
pressure. Further payments will be made into a soon fo be opened joint account
administered by both Khemano and CBP;

The CBP offices in Cape Town will be the home to the indaba in Cape Town
while the Khemano offices will be the home in Johannesburg; and

CBP, together with Khemano jointly agree to produce, organise, manage and
host the annual ICT Indaba to a professional and world class standard and shall

accordingly be responsible for all technical and operational issues.”

Correspondence from Hon Bapela dated 5 October 2011 and Mr Phiri dated 7
May 2012 addressed to MTN, Vodacom and Telkom inviting them to participate
in the upcoming 2012 ICT Indaba.

Amongst the documents submitted by Ms Bouwer were identical letters dated 5
October 2011 signed by Hon Bapela addressed to the GCEO’s of MTN and

Vodacom, Messrs Dabengwa and Peter Uys.

In the letters, Hon Bapela was respectively requesting the said companies to
participate in the forthcoming ICT indaba to be held in South Africa, Cape Town
International Convention Centre in June 2012. At the time that the letters were sent to
the Executives referred to above, Hon Puile was not in the DOC but occupying a

position of a Deputy Minister in the Presidency.
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6.8.4

6.8.5

6.8.6

6.8.7

6.8.8

6.8.9

In his correspondence, Hon Bapela envisaged that MTN Group Limited participation
through sponsoring and buying of exhibition space would go a fong way in achieving

legacy programmes to be associated with the Africa ICT Indaba event.

He stated in his correspondence that the concept of the event is the trade mark of
Carol Bouwer Production, the Department of Communication as government and
policymaker, is positioned to provide credence to the Indaba, the company would
project manage and drive the Africa ICT Indaba event.

He concluded by advising the Executives that he looks forward to their participation at
the event and informed them that invitations have also been extended to other

Telecommunications operators and ICT Indaba.

Further to the invitations extended by Hon Bapela, Mr Themba Phiri and on behalf of
the Minister of Communications, addressed correspondence to the same Executives
dated 7 May 2012, inviting them to the Africa ICT Indaba, and International ICT
conference ‘“that will be hosted by the Government of South Africa and

organized in partnership with the International Telecommunications Union.

In paragraph 5 of his correspondence, Mr Phiri stated that “The DOC and ITU take
pleasure in inviting the Executives of these companies to partner with us, the ICT

industry and civil society as we enter info a bold partnership that seeks fo shape the
development of the continent.” He confirmed in the correspondence written under the
letterhead containing logos of the Ministry of Communication and International
Telecommunications Union (ITU) that South Africa is ready to host the ICT Indaba
2012 in June.

It was noted from Mr Phiri's correspondence addressed to the Executives of the
companies that there was no mention of the DOC's partnership with CBP or the 2012
ICT Indaba being the brainchild and innovation of that company.

During the Cabinet reshuffle announced by President Zuma in October 2011, Hon
Bapela was redeployed to take up the portfolio of Deputy Minister in the Presidency
thus leaving the preparations for the 2012 ICT Indaba that he was driving unfinished.
Hon Pule was appointed during the same Cabinet reshuffle as Minister of
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6.9

6.9.1

6.9.1.1

6.9.1.2

6.9.1.3

6.9.1.4

Communications following the sudden passing on of the [ate Minister Roy

Padayachee.
The version of the Department of Communications
Evidence and information obtained from the DG of the DOC, Ms Rosey Sekese

Ms Rosey Sekese the DG of the DOC since June 2011 was interviewed on 26 April
2013, where she was asked and presented the DOC'’s version regarding the hosting
of the 2012 ICT Indaba from the point when Ms Bouwer introduced the concept to
the Department, and the sponsoring of same by the Department as well as the

private sector telecommunications companies.

Miss Sekese stated that she was introduced to the process through the former
Deputy Minister Bapela, who informed the DOC that Ms Bouwer contacted him, that
Telkom was involved as a main sponsor of the [CT Indaba and that the event would
benefit the DOC. it was the DOC'’s view that it did not have this kind of initiative
where all critical stakeholders could come together and engage on issues of ICT at
strategic level.

She further stated that Hon Bapela instructed the DOC to engage with Ms Bouwer
and a task team was established which included Telkom and was headed by Dr
Bandile Hadebe and Hon Bapela undertook to inform former Minister, the late Mr

Roy Padayachee of the project with a view to soliciting political support of same.

Due to a cabinet reshuffle announced by President Zuma in October 2011 and after
the sudden passing on of Minister Padayachee, Hon Pule was appointed to the
portfolio of Minister of Communications. Ms Sekese indicated that she was
approached by Mr Themba Phiri soon after the appointment of Hon Pule and
advised her that Ms Bouwer owns intellectual property rights to the ICT Indaba
concept and added that Hon Pule had issued instructions that the DOC enters into
an agreement with CBP with a view to hosting the ICT Indaba. She said that during
this period she was interacting with Mr Phiri on whom she principally relied.
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6.9.1.5

6.9.1.6

6.9.1.7

6.9.1.8

6.9.1.9

According to Ms Sekese, Ms Bouwer was requested to submit a budget estimate
and projections which was in the region of R120m. The DOC used an unsolicited bid
procurement process as this was an initiative of Ms Bouwer and no tender
advertisements were issued as she sold her idea to the DOC. They then entered
into a Memorandum of Agreement (MOA) with CBP with a view to giving effect to
Hon Pule’s comment of the DOC to financially contribute R10m towards the hosting -
of the ICT Indaba.

Ms Sekese did not, however, regard the DOC's financial contribution as sponsorship
but it was according to her, a partnership as the DOC saw the event as their own
hence they dictated their terms to Ms Bouwer to enable the DOC to be the main

driver of the event.

She reiterated that the DOC considered itself as the main driver of the event and
that it wanted to take full contro! of same. She further confirmed that the DOC had
no budget to host the event on its own and decided to join CBP realizing that it
would be able to change the rules of the game as it saw fit.

When asked on reasons why the DOC shifted the accountability function in respect
of the R10 million financial contribution, Ms Sekese stated that there was an
understanding with CBP that it would, on conclusion of the event, furnish the DOC
with audited financial statements indicating how the funds were utilized and that

those were the terms agreed upon with Ms Bouwer.

On whether she did not consider it as having been irresponsible and reckless for the
DOC to shift the role to account for taxpayers money to a private company, Ms
Sekese felt this arrangement was because the DOC contributed just a fraction of the
cost of hosting the event and that the bulk of the money was in anyway going to be
coming from private sponsors who would be depositing their sponsorship funds

directly into the CBP banking account.

6.9.1.10 Ms Sekese was further asked whether it was not in violation of Treasury Regulations

for sponsorship funds for a government event to be deposited into a private
company's banking account instead of being deposited in the revenue fund as is
envisaged by Treasury Regulation 21 regulating how gifts, donations and
sponsarships should be administered. She stated that it was her understanding but,
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she would have to check again. However she also felt the time factor played a
crucial role as everything had to be done on an urgent basis to ensure that the event
which was initially planned for April could take place in June 2012.

6.9.1.11 She further stated that she was only involved at the initial stages of the planning and
if she recalls well, she only signed the memorandum of agreement and thereafter,
all her delegations and powers as the DG were taken by Hon Pule and Mr Phiri was
the one who was running the show directly from the Minister's office.

6.9.1.12 Thereafter, emotions reduced Ms Sekese to tears as she recounted the treatment
allegedly meted out at her by both the late Minister Padayachee and Minister Pule
with whom she alleged to have had a frosty relationship which led to the latter
unfairly suspending her until she had to seek the intervention of the Courts.

6.9.1.13 At the time of the interview, Ms Sekese had no delegations and neither did she have
an employment contract as both Ministers did not sign her contracts. The interview
could not at this stage continue any further and was accordingly terminated.

6.9.2 Evidence and information obtained from Mr Themba Phiri of the DOC

6.9.2.1 On 22 April 2013, correspondence was addressed to the Chief Director responsible
for the ICT Policy and Strategy in the DOC, Mr Themba Phiri requesting him to
provide the Public Protector with information in connection his role in the ICT Indaba

processes.

6.9.2.2 Mr Phiri responded on 9 May 2013, and submitted a statement in which he detailed
his and the DOC’s participation in organizing the event. His response commenced
with a background on the conceptualization of the ICT Indaba, stating that:

“The intellectual concept of an ICT Indaba is wholly owned, according to its
Chairperson Ms Carol Bouwer, by Carol Bouwer Productions. | would add that
the concept of an ICT Indaba, as | understand it, is an initiative aimed at bringing
together people (from both the public sector as well as the private secfor) who are
interested in information communication technology. Hence the acronym “ICT
Indaba”. My understanding of such an event is that it among other things aims at

68



e s
P

Public Protector PURLIC PEcaTECIcoR

6.9.2.3

6.9.24

6.9.2.5

stakeholders arriving at agreement/s on policy matters in the sphere of information
communications technology. [ believe that it was recognized that unless the

government was a party to the formulation of a policy none could be implemented.

From the point of view of the Department of Communications, | see the ICT
Indaba, which was intended to fake place annually, as a dynamic opportunity to
achieve the participation of various entities having an interest in and who are able
to contribute fo issues relating to information communication technology. In my
view an event such as the ICT Indaba would not only provide a forum where
information communication ltechnology issues are discussed by various
stakeholders; it also encourages the private sector to participate in discussions

concerning issues, including policy issues that affect them.

| formed the view that, already at the time when Honourable Mr Bapela was
the Deputy Minister of the Department of Communications, the Government
considered the ICT Indaba as a good opportunity to partner with CBP an
event that would initiate interaction with other governments around

information communication technology”

In connection with meetings held within the DOC in preparation for the hosting of the
ICT Indaba, Mr Phiri stated that the first meeting was held as far back as March
2011. According to him, Ms Carol Bouwer met with Hon Bapela. Also present at the
meeting were Mr Manelisi Mavuso from Telkom and Mr Bandile Hadebe at the time
employed in the DOC as a Director for Planning and Foresight.

Mr Phiri was not present at this meeting, neither did he attend the meeting held in
July 2011. However, he was made to believe that it was at this meeting that Ms
Bouwer first introduced the idea of an ICT Indaba to the DOC. According to Mr Phiri,
several other meetings took place between March and November 2011. He stated

that the first time in which he was invited to a meeting was around July 2011

Regarding the meeting held in July 2011, Mr Phiri stated that he was briefly
presented with the terms of reference for the Indaba by Mr Hadebe with a request
for him to refine these and present them at a future meeting. On 4 August 2011 an
EXCO meeting was held, chaired by Hon Bapela as is usual in the absence of the
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6.9.2.7

6.9.2.8

6.9.2.9

Minister at the time, the late Hon Padayachee. It was at this meeting that the ICT
Indaba was discussed very briefly. Mr Phiri said that the ICT Indaba served as an

urgent item for inclusion on the agenda.

In connection with the appointment of CBP, Mr Phiri informed the Public Protector
that the only official in the DOC that, in terms of the Departmental Supply Chain
Management Policies of the DOC and the PFMA had the authority to appoint CBP
was the accounting officer, namely the DG.

The Executive Authority in the DOC rests with the Minister who oversees the

implementation of Departmental strategy.

Ms Bouwer, on behalf of CBP and the DG of the DOC, Ms Rosey Sekese signed the
agreement. Prior thereto, senior officials of the DOC inciuding Mr Phiri provided Hon
Pule with a submission recommending that CBP be appointed to host the DOC's
2012 ICT Indaba.

According to Mr Phiri, the officials who were part of the DOC's team tasked with
driving and facilitating the hosting of the 2012 ICT Indaba were himself, the DG, Dr
Bandile Hadebe, and Dr Sam Vilakazi, the DDG responsible for supply chain
compliance and payment processing. Dr Vilakazi had the authority to approve
expenditure up to R10m. Any expenditure above that amount required approval

from the National Treasury.

6.9.2.10 Mr Phiri also stated in his correspondence that in the meeting held on 4 August

2011, the DOC took a decision to support the hosting of the ICT indaba with CBP as
the sole owner and holder of the Intellectual Property rights to the concept. He
further stated that, CBP's total budget for the event was R102 Million.

6.9.2.11 Regarding the Department's sponsorship of the event, Mr Phiri stated in his

correspondence that the "“Depariment decided to contribute R10 Million, which
is slightly less than 10% of the total budget and proper approval for this
contribution was obtained as Is supported by correspondence forwarded to
the National Treasury and Auditor General.” He attached to his statement, copies
of the correspondence he was referring to such as Ms Bouwers letter of 25
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November 2011 and Hon Pule’s response thereto of 156 December 2011 where Hon
Pule offered the R10m financial contribution as well as the contract signed by the
DOC and CBP on 12 January 2012 giving effect to Hon. Pule’s committal.

6.9.2.12 In addition to the above, Mr Phiri stated that there was 60 % saving on the estimated
budget of R102 Million for the ICT Indaba and that sponsors indicated that they felt

that their money was well spent.
6.9.2.13 In so far as his relationship with Mr Mnggibisa and his Khemano, how Mr Mngqibisa
met with Ms Bouwer as well as the meeting held in November 2011 at Palazzo Hofel

in Monte Casino, Mr Phiri detailed the events as follows:

“Insofar as Khemano and Mr Mngqibisa are concemed, the name Khemano was

mentioned in the course of the Indaba being organized. | came to meet Mr
Mngqibisa in our activities as members of the ANC. This occurred in either 2001 or

2002. 1 do not consider us friends, but rather acquaintances who share a similar

background. We have intermittently had contact with each other.

Insofar as Ms Carol Bouwer is concerned, | first met her on the 11 November 2011
in Midrand. She had phoned me with a request for a meeting. | agreed to meet her.
She told me for the past 6 months (i.e. between June-November 2011), no or little
progress had been made by the Department in furthering the organization of the
indaba. | informed Mrs Bouwer that although there had been meetings on the
subject, | was not aware of the originating concept documents. She told me that
such documents had been presented to the Department and that she would give

these to me some time in the future.

I had another meeting with Ms Bouwer. It was on the 18 November 2011 at Monte
Casino. She gave me three concept documents; two regarding the ICT Indaba and
one regarding Lindiwe TV production. She wanted advice on the latter. She was
concerned that her concept ideas would be stolen and presented by someone else

as his/her original idea. Based on my understanding of her concerns and my
concern that if the ICT Indaba was fo be held as had been decided in August 2011,

time was running out I felt that the lack of progress had to be brought fo the
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Minister's attention. A submission was prepared and a briefing was made fo the
Minister.

At a subsequent meeting Ms Bouwer tabled all issues that concerned bher,
particularly the financial support from the Department. The venue for the ICT Indaba
had by that time already been arranged by CBF so ioo was the IT system. She was
concerned that if money was not immediately forthcoming the venue and IT
system may be lost.

Mr Mnqqgibisa and | had chatted felephonically on 17 November 2011, As I recall it

he suggested we should get together at some time. | planned to be in Fourways on
Saturday (18 November 2011). 1 suggested that we could perhaps meet a Monie
Casino at the Palazzo Hotel.

I have recollection that he called me on Saturday wanting to know where | was and
also to establish whether | was still planning to be at Monte Casino on that day. |
told him that | was going to be at Monte Casino later in the day and that we could

meet up there. | had planned to meet Ms Bouwer there.

When Mr Mngqibisa arrived, we were discussing the founding concept documents of
the ICT Indaba as well as other documents unrelated to the ICT indaba, namely the
Lindiwe TV document. Mr Mngqibisa did not join us immediately.

He left us to complete our discussions. He was seafed al ancther table making
telephone calls. Some time passed before he asked whether he could join us at
our table for dinner. We had no objection thereto. | introduced Ms Bouwer to Mr

Mngqibisa just as he was about to take his seat af the table.

After Mr Mngqibisa joined us at the dinner table, Ms Bouwer and | did not speak
about ICT Indaba or the Lindiwe TV production. After Ms Bouwer left Mr Mngqibisa
and | chatted for a while. | then left.”

6.9.2.14 He concluded his relationship with Mr Mnggqibisa by stating that, “Mr Phosane
Mnggibisa as | have said is an acquaintance. | do not share a business relationship
nor, a personal one. | have never been to Mr Mnggibisa's house nor to any family
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events. | have seen him in various meetings of the African National Congress of
which we have both been active since the early years. | do know though that he was
involved with events related to the 2010 FIFA World Cup.”

6.9.2.15 Mr Phiri further stated in his response that on 5 October 2011 Hon Bapela wrote
letters to Telkom, Vodacom and MTN indicating that the DOC supported the hosting
of the Indaba. He reiterated that the appointment of CBP was procedurally correct
and it was fair and thus confirmed as well that Hon Pule alsc wrote letters inviting
these companies to support the event. When questions were raised in the media,
Hon Pule requested the AG to conduct an investigation and a clean audit report was
issued by the AG.

6.9.2.16 Mr Phiri stated as well that the Indaba was not a sponsorship event as referred to in
the correspondence to him from the Public Protector. According to him, a
sponsorship event has to pass a different procedure and has a number of limitations

attached thereto. Often, no written agreement is signed.

6.9.2.17 He averred that the partnership between the DOC and CBP in the hosting of the ICT
Indaba was a concept event that belonged to CBP. A formal agreement was
necessary If the Department was to be involved in such a partnership. The
partnership was the result of an unsolicited bid procurement procedure which is

entirely permissible. It is clearly outlined in the document procedure.

6.9.2.18 He supported his averment and reasons why the Department had to use an
unsolicited bid procurement process by stating that the reasons why an unsolicited

bid was entertained were:

“Because of the originality of the idea of the ICT indaba with its design and planning
for implementation as well as it's social and developmental perspectives. Parties
such as Telkom for instance were already agreeable to or supported the idea of
such an Indaba. It would not have been sensible for the depariment fo take a
proposal of a company branded for collaboration with other companies to open

tender.
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The Department could have faced litigation by the organizers (CBP) if it took the
concept and requested open bidding process. The concept itself was original from
the presenters of the idea {o the department The concept since its frading period
almost a year ago had nof been challenged in the open market as a non-original
concept for patent registration belonging to CBP. Based on the information
presented to me as DDG and also to the Director-General and the Minister, | can
say that the Department had no reason fo disbelieve that the CBP was the originator
of the idea. That the intellectual property was that of CBP is confirmed in letters as

well as in an expert’s view on this.”

6.9.2.19In his correspondence, Mr Phiri attached a copy of an undated letter which he
received from CBP giving explanation regarding the Intellectual Property
Registration for the ICT Indaba. In her letier, Ms Carol Bouwer of CBP addressed
the concerns apparently raised by Mr Phiri and stated that:

“Further to our communication regarding the ICT Indaba IP, | hereby wish to confirm
that the IP regime of SA does not recognize the copyright, trademark nor patent of

the concept due lo there being already an Indaba — in the form of the mining one

However, | wish to submit to you that we can confirm that CB Productions are the
originators of the ICT Indaba. We are currently in the process of securing the patent
for the ICT Indaba logo. .... We have secured the URL for the Indaba, which further

altests to the availability of the ICT Indaba as a concept.”

6.9.2.20 Another document attached to Mr Phiri’ s statement which sought to explain the
existence of CBP’ s Intellectual Property Rights to the ICT Indaba was a letter from
Spoor and Fisher patents, trade mark and copyright Attorneys dated 19 July 2012
addressed to Mr Phiri.

6.9.2.21 In the document, Spoor and Fisher explained the ownership of the concept by CBP

as follows:

"We hereby confirm that we have applied for the registration of the trade mark ICT
Indaba & Device in class 41 in the name of Carol Bouwer Designs CC i/a Carol

Bouwer Productions. An application for resignation of the trade mark ICT Indaba
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was also lodged by Ms Carol Bouwer on 5 March 2012 in the name of Mr Edward

Bouwer.

6.9.2.22 Spoor & Fisher concluded their correspondence by informing Mr Phiri that there
appears to be no reason why our client cannot claim to be the true proprietor of and
to have the exclusive right to use the trade mark ICT INDABA & its accompanying

device.

6.9.2.23 With regard to the DOC'’s failure to account for government funds amounting to R10
million injected into the hosting of the event, Mr Phiri stated that “the Department
paid the money into an account held in the name of Carol Bouwer's company. The

Department relied on the financial accounting reports of CBP which were submitted
as had been required”.

6.9.2.24 He then concluded his statement by stating that he was of the considered view and
opinion that the government has obtained value for money for its contribution. The
information and experiences of more that 60 (sixty) local and international experts
on the development of information communication technology was shared with
those not only who attend the Indaba, but with greater South Africa through
television and radio broadcasts. Information was also accessible on the website of

the event. All of this bears testimony of the benefits that such an event can yield.

6.9.3 The Interview with Mr Phiri.

6.9.3.1 Mr Phiri was interviewed on 9 May 2013. During the interview, he confirmed the
information and documentary evidence that he had already given to me in writing.
He stated that the concept was introduced to former Deputy Minister Obed Bapela
by Ms Bouwer. In turn, Hon Bapsla officially introduced the ICT Indaba concept to
the DOC in a meeting held in March 2011 where a task team was established to
coordinate it. He did not attend this particular meeting.

6.9.3.2 According to Mr Phiri, a further meeting in which he was present was convened in
July 2011 where Hon Bapela again introduced this issue which he stated that he
had found it important that the DOC should be hosting this big international event
and possibly it could target specifically the African policy makers and business

people.
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6.9.3.6

6.9.3.7

He also stated that following the departure of Hon Bapela, in October 2011, he
received a call from Ms Bouwer requesting an urgent meeting with a view to
resuscitating the ICT Indaba and they met together with Dr Sam Vilakazi of the
Department. In the meeting Ms Bouwer complained about the progress in respect of
the event and Mr Phiri advised her that he will look into that.

In connection with the sponsorship of R10m by the DOC, Mr Phiri stated that there
was nothing untoward and in fact it was not sponsorship but partnership. He stated
further that the procurement of the services of CBP towards the event was in
accordance with the PFMA and Treasury Regulations. He confirmed that the DOC
paid the money directly infto CBP account in violation of the provisions of the
Treasury Reqgulation 21 which requlates granting and acceptance of gifts, donations
and sponsorships. He further stated that the DOC did not take the responsibility and
accountability for such funds as it was agreed that CBP would account for the

manner in which the funds were utilized.

In connection with the meeting held on 18 November 2011 at Palazzo Hotel in
Monte Casino, Mr Phiri stated that he had arranged a meeting with Ms Bouwer for
that day at the said hotel. Earlier, he had an arrangement with Mr Mngqibisa for
them to meet at the same venue on the same day. It was just a coincidence that he
called the two meetings on the same day at the same venue. The initial plans were

for two different meetings.

He stated that Mr Mngqibisa arrived whilst he was meeting with Ms Bouwer and he
asked him to wait until they were finished. They then had dinner the three of them.

He oniy introduced Mr Mnggibisa and never strong-armed Ms Bouwer to appoint

him _and Khemano to assist in the preparations for the hosting of the 2012 ICT

Indaba.

Regarding his relationship with Mr Mngqibisa, Mr Phiri stated that they have known
each other way back in the ranks and structures of the ANC and that he also met
him socially. When asked about the relationship between Hon Pule and Mr
Mngqibisa, Mr Phiri was non-committal and requested to remain silent in that regard.
He stated that he knew them politically as members of the ANC and that they work

together closely and this is how he understood their relationship.
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6.9.3.8

6.9.3.9

Mr Phiri was asked whether there is a romantic relationship between Mr Mngqibisa
and Hon Pule and whether Mr Mnggibisa was registered in the DOC’s records as
Hon Pule’ s travel companion. He responded that Mr Mngqibisa is not registered in

the Department's records as such.

When he was confronted with documentary evidence proving that Mr Mngqibisa was
registered in the records of the Department as the Minister's companion and that
they travelled to Mexico together in September 2009 and that Mr Phiri was also part
of the delegation, he became extremely agitated and was literally shaking. He just

refused to cooperate for fear of losing his job.

6.9.3.10 He did not want to make any comments and directed the Public Protector toc Hon

6.10

6.10.1

6.10.2

6.10.3

Pule and Mr Mngqibisa for that question.

The Provisional Report: Responses of the DOC represented by the DG, Ms
Rosey Sekese, DDG, Mr Themba Phiri and Chief Director, Dr Sam Vilakazi

On 17 September 2013, | issued a provisional report on the investigation which was
presented to the DOC in particular, the current Minister, Mr Yunus Carrim, the DG,
Ms Sekese and Mr Themba Phiri. The Provisional report was distributed on the
basis of confidentiality to provide the recipients with an opportunity to respond to its

contents by 25 September 2013.

Following the release of the provisional report, | received correspondence from
Malan Mohale Attorneys dated 25 September 2013 advising me that they are acting
on behalf of the DOC as well as Hon Pule and requested an extension until 2
October 2013. After an extensive exchange of correspondence which is reported
under the evidence obtained from Hon Pule, the DOC finally responded to the
provisional report on 22 October 2013.

In their response, the DOC also commenced its response by citing statutes
governing the functioning of the Public Protector in particular the Constitution and
the Public Protector Act in so far as the provisions of such legislations in respect of
the establishment and powers of the Public Protector; remedial action that the Public
Protector is empowered to take; the investigative process to be adopted; the
jurisdiction of the Public Protector to investigate or not to investigate; findings that
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6.10.4

6.10.5

6.10.6

can be made by the Public Protector; the implicated person’s right to cross-examine
witnesses who appeared before the Public Protector; the right to inform an
implicated person of the allegations against him or her; the additional powers as well
as how statutes are to be interpreted thus quoting decided cases in that regard as

precedents.

According to the DOC, | am not empowered to investigate any matter in respect of
private individuals or non-public money or matters that do not involve public
activities or public money. Having cited section 6 of the Public Protector Act, the
Department argued that only a government employee can administer government
affairs and stating that to allow the Public Protector to investigate allegations of
maladministration in non-governmental matters would be to bestow on her powers

that she otherwise does not have.

Incidentally, just like Hon Pule, the Department curiously cited the Mail and
Guardian judgement but somehow arrived at the conclusion that state affairs are
limited to acts of state employees and money that is still in the ownership of the
state. It boldly argued that | only have a say when the money is still within the state
and once in private hands, | cannot follow that money. The Department went further
fo state that private persons who benefited or might have benefited from such

conduct are beyond my remit,

Another curious submission by the Department, shared with Hon Pule, is that | have
nc authority to make legal findings as | am only empowered by the Public Protector

Act to investigate a matter and not necessarily adjudicate such matter. They are of
the view that mine is only to establish and examine facts with a view to extracting
the truth from those facts. According to the DOC, | am only empowered to disclose
findings or points of view in respect of a matter that | investigated suggesting that
conclusions of a legal nature are not in my domain since my investigations are
aimed at establishing facts and as such my findings cannot be legal in nature and
that { am not in law empowered to act as a judicial officer. Presumably that means |
have no power to call something maladministration or an ethical violation because

that would mean contrasting facts with rules.
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6.10.7

6.10.8

6.10.9

6.10.10

6.10.11

Another intriguing submission by the DOC was a contention that | had no authority
to make findings on witnesses’ credibility nor probability. The Department did not
indicate how am | to resolve the contrasting statements of witnesses or decide what

probably happened.

The Department reiterated Hon Pule’s contention that an implicated person has a
right to cross-examine witnesses who appeared before me, an opportunity which
was not provided to them; an implicated person is entitled to cross-examine a
witness who implicated him/her in any way and that | am required to inform an
implicated person of the allegations against him/her. Incidentally no request was
made during the investigation for an opportunity to cross examine any witness,

particularly at the time those accused of wrong doing were being interviewed.

In its submission, the DOC further argued what the requirements of a valid
investigation are as cited in the SCA judgment in the matter between the Public
Protector and the Mail and Guardian newspaper thus arguing that the Public
Protector’'s exercise of powers during the investigation and in respect of her findings
must be rationally connected to the purpose of its undertakings which is essentially
to discover the truth. They went further and stated that the Public Protector and in
the exercise of her functions must approach a matter with an open and enquiring
mind and that my findings must be supported by clear factual evidence that serves

as a corroboration.

In connection with the procurement of the CBP's services using an unsolicited bid
process, the DOC disagreed with the Public Protector's finding that the said
company was not appointed by the DOC to coordinate the Indaba. They stated that
a contract was entered into between the DOC and CBP in respect of which the latter
was to coordinate the Indaba. The DOC explained that the rationale behind the
conclusion of the aforesaid agreement was due to the fact that CBP held the
intellectual property rights to the Indaba and the DOC was of the view that the
Indaba would advance South Africa’s communication image. The DOC therefore
entered into a partnership with CBP with a view to implementing the Indaba.

According to the DOC, | was incorrect in finding that the payment was not made in
compliance with the law, arguing that the payment was a legal obligation that the
DOC owed to CBP in terms of a valid unsolicited bid, which was correctly submitted
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6.10.12

6.10.13

6.10.14

to and approved by the DOC. The DOC argued that the parties had entered into a
contract in terms of the unsolicited bid process and thus supported their argument
by making reference to the Practice Note No.11 of 2008/2008 which regulates the
handling of unsolicited bids and suggested that the practice note is a guideline and
not necessarily an instruction as provided by section 76 of the PFMA — in respect of
unsolicited bids. They stated that Departments are not obliged to follow the letter of
the Practice Note, but merely to endeavour to comply with it as far as is possible in

the circumstances.

In applying the Practice Note, the DOC stated that the CBP proposal met the
requirements for an unsolicited bid as it had proof that it was the sole supplier; the
projections as to the financial benefits it holds for the DOC as well as its costs and
the proposal had information in respect of the product and services which CBP was
going to supply and owned the intellectual property right to the Indaba and that it
could, therefore not be held without CBP's participation.

According to the DOC, it approved the unsolicited bid process in a comrect manner
after CBP approached it with the bid and internal DOC meetings were held in
respect thereof. The DOC further stated that Ms Bouwer and CBP had submitted the
documentation required in the case of the submission of an unsolicited bid. After
considering the submitted documentation, the DOC decided to approve the bid and
upon this decision, the Information, Society and Development Unit in the DOC
approached the Supply Chain Management Unit ("SCMU") with a request that the
Department Bid Adjudication Committee consider and approve the bid. SCMU
advised that the bid was indeed an unsolicited bid and should be treated as such.

In its response, the DOC confirmed that on submission of a memorandum by Mr
Phiri in his capacity as the project manager for the Indaba, the DG approved and
signed the agreement with CBP which was also supported by Hon Pule in her
official capacity as the Minister of Communications and Dr Sam Vilakazi as the
DDG, gave the consent that is required by the PFMA for the payment of the R10m.
A formal payment order was issued to CBP on 27 January 2012 and the R10m was
paid on 30 January 2012.An Addendum to the Agreement was duly entered into by
DOC and CBP. Ms Bouwer for and on behalf of CBP duly accepted in writing the
terms and conditions of the said Addendum in a letter she addressed to the DG, Ms
Rosey Sekese.
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6.10.15

6.10.16

6.10.17

6.10.18

6.10.19

The DOC concluded that it felt obliged to pay the money in compliance with the said
agreement and in compliance with the Practice Note. CBP's appointment was
reported in writing to the AG and National Treasury. Later on, Hon Pule, as Minister,
requested the AG to audit the transaction and the audits revealed that the R10m
had not been irregular, nor in breach of the PFMA and as a result thereof, the DOC

felt that the payment had been made lawfully.

With regard to the transfer of an amount of R6m from ABR bank account to
Khemano's bank account the DOC held a view that | lack jurisdiction to investigate
that transaction and that | misdirected myself in investigating the R6m transfer as
neither sections 6(4)(a) nor 6(5) of the Public Protector Act provides that | may
investigate a matter involving private persons, businesses or privately owned

money.

According to the DOC, | can only investigate matters involving maladministration or
malfeasance in state affairs or conduct by public officials and the amount of R6m
came from MTN which is a private company and was paid to ABR which is also
ancther private company that later transferred to another private entity which is
Khemano represented by a private individual in the form of Mr Mnggibisa and there
was no government cor state department or officials involved in that transaction and

neither was the money, public money.

In connection with my investigation, the DOC felt that my investigation approach
was flawed in the sense that | failed to obtain affidavits or sworn statements or
summon witnesses {o give evidence and did not interview officials such as Dr Sam
Vilakazi and other role-players such as the AG in connection with his investigation of
the R10m payment and [ failed to consider submissions by Hon Pufe, Mr Phiri or Ms
Sekese and that | unequivocally accepted the version presented by Ms Bouwer of
CBP and that i did not afford these officials an opportunity to confront Ms Bouwer in

connection with her evidence presented to me.

Despite having been given the provisional report to challenge any version, it
considered untrue, the DOC concluded its response by stating that | misdirected
myself by not calling persons who could have provided me with information and
evidence in respect of the R10m payment; | made credibility findings despite that
fact that | am not empowered to make legal findings; | did not provide the implicated
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6.10.20

6.10.21

6.11

6.11.1

6.11.2

6.11.3

persons with an opportunity fo cross-examine witnesses; | did not put Ms Bouwer's
version of events to implicated persons despite my duty to do so; | did not comply
with my general mandate to actively seek out the truth and | did not observe the
provisions of the Public Protector Act and the duty imposed on me by the Supreme
Court of Appeal in the Mail & Guardian judgment and that my provisional report
which is the culmination of my shambolic investigation is fatally flawed.

The DOC ends with a submission that my provisional findings were patently
incorrect and that both Hon Pule and the DOC'’s actions in the hosting of the 2012
ICT Indaba were lawful and concluded by stating that the remedial action proposed
in respect of Mr Mngqibisa set out in paragraph 11.4.1 of the provisional report
under the heading, “MINISTER OF COMMUNICATIONS” is without basis in law and

as a consequence thereof, the DOC will not pursue same against Mr Mnggibisa.

My reply to the DOC response is dealt with under the section dealing with evaluation

of the responses made by Hon Pule and the DOC.

Information and evidence obtained from the Auditor-General of South Africa

Shorily after | was asked to investigate, Hon Pule announced that she had
requested the AG to investigate the allegations that surfaced in the media. | then
approached the AG who confirmed having been asked by Hon Pule to investigate
the allegations. We agreed with him that | would wait for his process to be
concluded and then decide what my process would entail at the conclusion of his
process. Various engagements were held with the AG in particular, Ms Alice Muller,
the Corporate Executive of the Auditor-General.

On 23 April 2013 Ms Muller was requested to provide me with a report on the
outcome of the AG’s investigation conducted at the instance and request of Hon
Pule in connection with the payment of R10m by the DOC in respect of the hosting
of the 2012 ICT Indaba.

Ms Muller responded on 25 April 2013 and informed me that the AG neither
compiled nor issued a report on the matter as it was reviewed as part of the AG's
regulatory audit. She further informed me that during their investigation, they
obtained the following evidence/verbal communication from the DOC;
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6.11.3.1 The original communication for the ICT Indaba was between Hon Bapela and Ms
Bouwer before the appointment of the current Minister of Communications-

documentation dated June 2010 was provided to this extend.

6.11.3.2 Evidence was provided where he considered the proposal and discussed the
concept with the DOC, it was clearly indicated that this would have been the first ICT

Indaba and that it was pitched at an international level.

6.11.3.3 The relationship with Ms Bouwer was formalized via a Memorandum of
Understanding (MOU)
6.11.3.4 As for the DOC's involvement, it was limited to contributing to the event and that the

DOC will not host the event but will only contribute to cover certain costs.

6.11.3.5 The MOU was signed on 12 January 2012. In the signed MOU it clearly stated that
Ms Bouwer had the intellectual property rights to the ICT Indaba. It was noted that
Ms Bouwer signed the MOU stating this as a fact. During the AG’s audit this fact
was questioned and the AG recommended that the DOC engage with Ms Bouwer
on the misrepresentation and take required action. The fact that she claimed to have
intellectual property rights indicated that she is the sole provider of the service.

6.11.3.6 The factual correctness regarding the intellectual property was not questioned by
the DOC as per DG’s comment, that the Indaba “ictindaba.com” was not challenged

either prior to or post the event.

6.11.3.7 The AG he did not have the mandate to audit Ms Bouwer (service provider) and to
verify the legitimacy of the expenses incurred. He was advised that the DOC would

disclose this matter clearly and transparently in the annual report of the Department.

6.11.4 Ms Muller and in her correspondence also confirmed that the matter was discussed

with Hon Pule who commented as follows;
6.11.4.1 She found the ICT Indaba proposal in the DOC when she was appointed;

6.11.4.2 She did encourage other entities to support the ICT Indaba and that she also sought

support for the event internationally due to its imporiance to the country.
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6.11.5

6.11.6

6.11.7

6.11.8

6.11.9

According to the AG, the amount paid for the ICT Indaba by the DOC was disclosed
in the financial statements to draw the reader's attention to the fact that included in
the expenditure for the department for the 2011/2012 year is an amount of R10m
paid for the Indaba. The AG did not specifically mention the fact that the AGSA did
an investigation in the report as the review was conducted as part of the regulatory

audit.

The AG also stated that the DOC did not provide them with the letter from Hon Pule
addressed to Ms Carol Bouwer dated 15 December 2011 wherein Hon Pule
committed her Department to financially contribute an amount of R10m towards the
hosting of the ICT Indaba. She stated that the DOC only provided them with the
MOU signed on 12 January 2012 and the AG’s audit of the R10m was therefore
based on the contents of the MOU. They only found out late that there was a
commitment which preceded the signing of the MOU.

Ms Muller concluded her correspondence by stating that the conversation with Hon
Pule covered the fact that the AG will not focus on any possible impropriety by her
and that the scope of the AG would be limited to the processes followed by the
Department as the Public Protector had the mandate to review all possible ethical

breaches.

She further stated that following the release of the Public Protector's report and
based on the outcomes of the AG’s report, the AGSA will ensure that appropriate
disclosure is made on the 2013/2014 annual report of the DOC.

The Public Protector aiso noticed from the 2012/2013 annual report of the DOC that
there payment of R10m was not reported in either the section dealing with the AG's
audit report or the section dealing with the DG’s report. The only reference made of
the 2012 ICT Indaba was on page 158 where it was reported under the heading,
“iInformation, Communication and Technology Indaba” that:

“The Department hosted the inaugural ICT Indaba from the 4th to 7th of June
2012 at the Cape Town International Convention Centre {(CTICC). The workshop
was hosted by DeC, partnering with the International Telecommunications Union

(ITU).
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6.11.10 Upon receiving the Auditor General's report and establishing that due to remit
limitations, the Auditor General had not covered certain aspects of the impugned

ICT Indaba deal, | was able to scope my work and commence with the investigation.

6.12 Evidence and information obtained from the other sponsors such as MTN,

Vodacom and Telkom

6.12.1 Background information pertaining to the sponsorship provided by MTN

6.12.1.1 On 14 February 2013, a letter was addressed to the CEQO of MTN Group, Mr Sifiso
Dabengwa, requesting an explanation on the involvement and the sponsorship by
that company towards the hosting of the 2012 ICT Indaba as well as the allegations
in connection with the diversion of MTN R15m sponsorship paid into ABR account
instead of CBP accounts as advised by the DOC.

6.12.1.2 MTN duly responded on 5 April 2013 and their submission principally contained the

following:

6.12.1.2.1

6.12.1.2.2

6.12.1.2.3

6.12.1.2.4

6.12.1.2.5

6.12.1.2.6

An internal [nvestigation report entitled “Report on Full Investigation into alleged
Sponsorship Maladministration” compiled by MTN SA Forensic Services;

A report prepared by Werksmans Attorneys dated 1 November 2012 and entitled,
“Mobile Telephone Networks {("MTN’): Final Repoit of investigation into the
circumstances surrounding MTN’s sponsorship of the ICT Indaba”,

An unsigned sponsorship agreement ostensibly entered between MTN and ABR;

Professional Services Consulting Agreement entered into by and between ABR

and Khemano;

A statement submitted to the Parliamentary Joint Committee on Ethics and
Members' Interests dated 6 February 2013; and

Proof of payment of R15m sponsorship by MTN to ABR bank account on 25 May
2012.
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6.12.1.2.7 Various other documents were submitted by MTN to the Public Protector in

support of their submissions.

6.12.2 A report on a full investigation into alleged sponsorship maladministration”

compiled by MTN SA Forensic Services

6.12.2.1 Amongst the documents submitted by MTN to the Public Protector was a report
entitled, “Report on Full Investigation info alleged Sponsorship Maladministration”
compiled by MTN SA Forensic Services under reference number SA 09/06/2012
dated 26 July 2012,

6.12.2.2 According to MTN, the report was commissioned in response to media reports of
impropriety in connection with ICT Indaba sponsorship by MTN of R15 million. The
report concludes that there was no wrongdoing and that MTN got value for money.

6.12.2.3 What is worth mentioning is the fact that this agreement reveals what appears to be
an electronic signature of Ms Sheryl Manchisi in her capacity as ICT Indaba
Organiser and on behalf of ABR ostensibly signed in Johannesburg on 30 April
2012. There is no signature of a representative of the sponsor which would have
been expected {o be MTN.

6.12.2.4 The purpose of the agreement was to define the terms and conditions for
sponsoring the parties in the event and the organizer was tasked with an obligation
of affording MTN the status of a Diamond Partner at the event. It was an express
term of the agreement that MTN would make a financial support towards hosting the
event for an amount of R15 million that would be paid in full on 11 May 2012.

6.12.2.5 According to the agreement, the sponsorship amount of R15 million was to be paid
into an ICT Indaba Account. However despite the agreement to pay into that
banking account, MTN and in violation of the agreement paid their sponsorship
contribution on 25 May 2012 intc ABR Consulting bank account, which was not

the nominated bank account.
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6.12.2.6 It has further been noted from the MTN report that on 5 May 2012, CBP submitted
two invoices for payment by MTN. One invoice was for R15 million and the other

one was for R17.1 million representing the former amount with VAT.

6.12.2.7 On 17 May 2012 and despite the invoice submitted by CBP, ABR also submitted two
invoices of R15 million each which were submitted under the letterheads of ABR
with a description, MTN ICT Indaba sponsorship with an amount of
R13 157 894.74 and VAT amounting to R1 842 105.26 totalling R15 million, all
inclusive of VAT. The banking account where the money had to be deposited was

in the name of ABR Consiuliting.

6.12.2.8 In the end, the forensic investigation came to inter alia the following findings and/or

conclusions;

6.12.2.8.1 At the request of the DoC, MTN agreed to sponsor the ICT indaba, and become a

Diamond Sponsor, for R15million
6.12.2.8.2 The DoC advised MTN that Carol Bouwer Production was the event organizer;

6.12.2.8.3 On 3* May 2012, MTN eniered info a sponsorship agreement with ABR, confrary
to DoC'’s advice that Bouwer was the organizer;

6.12.2.8.4 There is no documentation or record to support the claim that Bouwers
documentation did nol have a valid tax clearance certificate, as it was not
received by MTN;

6.12.3 A report on an investigation commissioned by MTN and prepared by
Werksmans Attorneys in connection with an investigation into
circumstances surrounding MTN’s sponsorship of R15 million towards the
hosting of the 2012 ICT Indaba.

6.12.3.1  MTN mandated Werksmans Attorneys to investigate the alleged misspending of
the R15 million sponsorship provided by MTN towards the ICT Indaba. The

scope and objective of the investigation was to:

6.12.3.1.1 Establish whether the R15 million sponsorship was properly spent and if not, who
should be held accountable and the prospects of recovering any of the misspent

monies;
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6.12.3.1.2

6.12.3.1.3

6.12.3.2

6.12.3.2.1

6.12.3.2.2

6.12.3.2.3

6.12.3.2.4

6.12.3.2.5

Establish whether MTN was involved in or party to any acls of corruption

surrounding the ICT Indaba; and

Identify any other issues that arose during the course of the investigation.

Werksmans Attorneys prepared and provided MTN with a Final Report on the
outcome of the investigation on 1 November 2012, Werksmans Attorneys made

the following findings:

That there was no signed contract between MTN and any of the other entities
involved in the ICT Indaba, being CBF, Khemano Productions and ABR
Consuiting. The draft contract between MTN and ABR Consulting was never
concluded and MTN paid an amount of R15 million with no contract being in

place.

The ICT Indaba was said fo be the brainchild of Ms Bouwer and was introduced
to the former Deputy Minister of Communications, Mr Bapela. During this period
Mr Bapela introduced Ms Bouwer to MTN as the organiser of the ICT Indaba and

MTN was invited fo become one of the sponsors.

During an interview with Ms Bouwer, she acknowledged that the ICT Indaba was
her idea and approached the Department of Communications in order to self the

idea to them.

The version of Ms Bouwer regarding the payment of the R15 million by MTN to

ABR Consulting differed from that of the other role plavers. Ms Bouwer indicated

that she was unaware of the payment until the reports in the media came fo light.
Ms Bouwer was of the opinion that MTN should explain why they paid the R15

milfion to ABR Consuiting and apologise to her for effecting payment to the wrong

party.

During an interview with Ms Olsen, she stated that she was surprised to learn
that Ms Bouwer had no knowledge of the R15 million being paid to ABR. She
stated that MTN required Ms Bouwer to furnish three years audifed financial
statements in order to be loaded onto the MTN Database of Suppliers and Ms
Bouwer refused. As such, it was clear that Ms Bouwer would not be loaded as a

88



Public Protector PiRYIC BECRITCICOR

6.12.3.2.6

6.12.3.2.7

6.12.3.2.8

6.12.3.2.9

supplier and the ICT Commiltee, consisting of Ms Bouwer, Ms Olsen and Mr
Mngqibisa, made a joint decision that MTN would contract with ABR Consuilting.
ABR Consulting furnished MTN with three years audited financial statements as
an alternative to the Tax Clearance Certificate and as a result was loaded onto
the MTN Database of Suppliers.

Ms Oisen understood that all payments would be made to Ms Bouwer, but due fo
the difficulties experienced with MTN and the procurement requirements, it was
agreed that MTN would contract with ABR Consulting and therefore the
sponsorship payment was made to ABR Consulting.

Ms Olsen provided Werksmans Aftorneys with an unsalisfactory payment

schedule, as most of the numbers (amounts) reflected was rounded amounis.

It was found that the arrangements surrounding the ICT Indaba did not contain
sufficient and proper confrols to ensure diligent financial accounting, but it was
further found that the R15 million sponsored by MTN was properly spent.

Mr Mngaibisa confirmed in an interview that Ms Bouwer approached him during
2010 with the idea of an ICT Indaba, which was in a concept stage and invifed
him to get involved.He was brought cn board by Ms Bouwer afler she was

awarded the contract by the Department of Communications.

6.12.3.2.10 Mr Mnggqibisa confirmed that R6 million from the R15 million sponsored by MTN

was paid to him as a management fee. Mr Mngqibisa stated that an Indaba of
suich a magnitude does nof lend itself to payment on an hourly basis. However,
in a document provided to Werksmans Attorneys and listed as “Flow of Funds
between ABR Consulting and Khemano Productions” dated 12 October 2012,
Mr Mngqibisa sets out a schedule of payments making up the R6 million. In an
explanatory note to the schedule, Mr Mnggibisa noted that “The above amounts
were paid to Khemano Productions as progress payments for project
management fees based on time sheets and at charge-out rates at the date of

the payments.”

6.12.3.2.11 Mr Mngqibisa further stated that a normal fee for a project of this nature would be

20% of the value of the project and the budget provided for a profit.
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6.12.3.2.12 Mr Mngqibisa confirmed having provided MTN with a full report after conclusion

6.12.3.3

6.12.3.3.1

6.12.3.3.2

6.12.34

6.12.3.5

of the ICT Indaba and provided a copy of same fo Werksmans Aflorneys.
Werksmans Attorneys found the full report from Mr Mnggibisa to be more in the
form of promotional material, as if does not address the expenditure of
sponsorship money and return on investment. The full report further does not
address the financial aspects of the ICT Indaba.

Werksmans Attorneys concluded that:

Whilst the ICT Indaba was by all counts a success, proper controfs around the

sponsorship and expenditure were not instituted nor enforced; and

The MTN sponsorship of R15 million was properly spent and no need fo
consider recovery of any monies or actions against any oulside parties.

From the documenits provided by MTN, it is evident that Brian Kahn
Incorporated Aftorneys (Bryan Kahn Incorporated), on behalf of ABR
corresponded with Werksmans Attorneys. The correspondence dated 10
September 2012 was in respect of the R15 million sponsorship payments
received from MTN info the account of ABR Consulting on behalf of CBP for the
ICT Indaba.

The correspondence from Brian Kahn Incorporated made reference to an
amount of R7 million that was transferred to Khemano Productions who then
transferred it o their Investment account, Matlo Investments. R1 million was
then transferred back to the ICT Indaba account. R6 million was stated as paid
as part of Khemano Production’s fees.
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6.12.3.6 The correspondence further referred to a schedule of payments paid from the
R15 million received from MTN. The salient details regarding Iransfers are as
follows:
e £ ABR (ICT Indaba) Bank 'ABR
Date Description Account Investment
Payment Receipt Account
25 May R15 000
MTN - -
2012 000.00
Py - S - S
Transfer - - R14 000 000.00
2012
_—i June 20"7127 mSmuppIierml-Dayments_ D L -‘:Ris 000“660.00
5June 2012 |  Interal Transfer - | -R5 000 000.00
SR ___|__ _ﬂ- i =il Rz_oaom_ e el N .
5 June 2012 | Supplier Payments - -
000.00
SR S A S N S LE;?)BO D I
5 June 2012 | Supplier Payments - -
000.00
"6 June 2012 | Supplier Payments -~ | -R3000000.00 |
— el RS | — — " W
6 June 2012 | Supplier Payments - -
000.00
D (S __‘,,R:;_o = __.=E15 — |
Totals R1 000 000.00
000.00 000.00

6.12.4

ABR Consulting CC and Khemano Productions

Professional Services Consulting Agreement entered into by and between

6.12.41 MTN provided a copy of a Professional Services Consulting Agreement -
Contract number: 1CT/2012/01 between ABR and Khemano.
was signed by both parties (being Ms Manchisi and Mr Mnggqibisa) on 20
February 2012. The salient details contained in the Agreement are as follows:

The Agreement

6.12.4.1.1 The Agreement reflects the coniract start date as 1 February 2012 and the

contract end date as 30 June 2012,
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6.12.4.1.2 A rate of R180, 000.00 monthly.

6.12.4.1.3 ABR assumes the full support of Khemano staff and management in this project.

6.12.4.2

6.12.4.3
6.12.4.4

6.12.5

6.12.5.1

6.12.5.2

6.12.5.3

The MTN response indicated that ABR submitted a proposal addressed to Ms
Primrose Moloantoa (Ms Moloantoa) dated 2 February 2012 and purportedly
signed by Ms Manchisi, aka Ms Manchisi-Olsen.

In this proposal ABR referred to their willingness to join Khemano as a supplier
and partner to see the achievement of the event. As event Project Managers,
ABR would ensure that services are rendered via sub-contractors and short term

project staff under the supervision of ABR.

Payment of sponsorship by MTN of a sum of R15 Million paid to ABR bank
account on 25 May 2012

According to the information and evidence obtained from MTN, the initial
sponsorship was fixed at R25 million and the DOC at the time indicated that
Telkom had shown interest in being the lead sponsor. During the discussions

MTN agreed in principal to sponsor the initiative.

MTN stated that various ways of financing were explored and at the end the
sponsorship fee was determined at R15 million which would afford MTN the
category of lead sponsor and a Diamond status. Senior Executives of MTN were
assigned as the Accountable Executives the responsibility for the execution of
the ICT Indaba 2012.

The General Manager responsible for the execution and facilitation of the ICT
Indaba was authorized to sign the motivation as a requester with a view to
opening New Vendor in the name of ABR Consulting with Vendor number
664472, The Motivation is not dated and in respect of Order number 239074 with
the description 'ICT Indaba — Invoice 00133 — Inaugural ICT Indaba Cape Town’
in the amount of R13, 157,894.72 with the date required as 25 May 2012.ABR
Consulting providled MTN with a letter from FNB dated 15 May 2012 as
confirmation of ABR’s bank account detail as ABR Consulting t/a ICT Indaba.
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6.12.5.4

6.12.5.5

6.12.5.6

6.12.5.7

6.12.6

6.12.6.1

6.12.6.2

Despite ABR having invoiced MTN, it was confirmed that on 5 May 2012 Ms
Bouwer also invoiced them for payment of the sponsorship in the amount of R17,
1 million (inciusive of VAT). The Tax Invoice was in the name of CBP with
invoice number ICT 2012/0001 and dated 5 May 2012. It is evident from the
invoice that the amount is derived by adding VAT to the amount of R15m. The

account detail on the Tax Invoice is reflected as Carol Bouwer Productions.

On the same date, MTN received a second invoice from Ms Bouwer in respect of
the same sponsorship thus requesting payment thereof in the amount of R15
million (inclusive of VAT). The Tax Invoice was also in the name of CBP with
invoice number ICT 2012/0001 and dated § May 2012. It contained the same

banking details as stated above.

MTN confirmed that a third invoice was submitted for payment of the sponsorship
fee in the amount of R15 million (inclusive of VAT). The Tax Invoice was in the
name of ICT Indaba 2012 (including banking details for ICT Indaba) with
invoice number 00133 and dated 17 May 2012.

A fourth invoice was submitted to MTN for payment in the same amount of R15
million (inclusive of VAT). The Tax Invoice was in the name of ABR Consulting
(including banking details) with invoice number 514 and dated 17 May 2012.The
VAT Registration numbers on both the Tax Invoices from ICT Indaba and ABR
Consulting (with different bank account numbers) are the same.MTN effected
payment on 25 May 2012 in the amount of R15 million from the MTN account to
ABR Consulting t/a ICT Indaba with reference 2012146004.

The bank statements for Khemano

The bank statements of Khemano for the period 29 February 2012 to 31 May
2012 reflect several credit paymentsftransfers to this account with the statement

description as ‘Internet Transfer From — Supplier Payment'.

The bank statements (for the period provided, being 29 February 2012 to 31 May
2012) does not reflect any significant payments from the CBP or the ICT Indaba
bank accounts in respect of Event Management fees, i.e. a payment or transfer in

the amount of R6 million.
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6.12.6.3

6.12.6.4

6.12.7

6.12.8

6.12.9

6.12.9.1

6.12.9.2

6.12.9.3

As alluded to in the response from MTN in respect of correspondence between
Brian Kahn Incorporated Attorneys and Werksmans Attorneys, it is confirmed that
ABR Consulting paid an amount of R6 million to Khemano as part of fees. This
was supported by a Khemano invoice No ICT08 dated 6 August 2012 in the
amount of R6 069 157.08.

It was noted from the invoice that Khemano claimed an amount of R2 053 866.00
in respect of services rendered by Primrose Moloantoa and a further amount of
R150 000 for A-List Investments, a company owned by Ms Moloantoa. This is
despite the fact that during the investigation, Ms Moloantoa denied having
received a payment of R2 053 866.00 as invoiced by Khemano. Instead, she only
received R150 000 for services rendered in her capacity as Project Director of
Khemano. She stated that A-List Investments never played a role in organizing
the ICT Indaba as the company was dormant. Mr Mngqibisa could not explain
reasons why he claimed for services that were not rendered and for an entity that

is dormant.
Information and evidence obtained from Vodacom

Vodacom also responded to enquiries made by the Public Protector during the
investigation in connection with the amount and circumstances surrounding that

entity's sponsorship of the ICT Indaba.

Mr Thomas Jason Beale (Mr Beale), the Chief Ethics and Compliance Officer, of
Vodacom Group responded on 26 February 2013 and furnished the Public
Protector with a copy of an affidavit dated 4 March 2013 which was initially
provided to the Parliament’s Joint Committee on Ethics and Members’ Interests.
Ethics Committee. In his response, Mr Beale stated that Vodacom receives

requests for sponsorships from government institutions in three basic contexts:
Government Relations;
Commercial Relations; and

Corporate Social Investments.
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6.12.10

6.12.11

6.12.12

6.12.13

6.12.14

6.12.15

He stated that the former Deputy Minister of Communications, Hon Obed Bapela
requested and had a meeting with the former CEQ of Vodacom, Mr Pieter Uys on
18 August 2011 to discuss the ICT Indaba. Mr Bapela was accompanied by Ms
Carol Bouwer. The meeting was followed up by a formal letter dated 5 October
2011 requesting Vodacom’s support for the ICT Indaba noting that:

“The concept of the event is the trade mark of Carol Bouwer Productions. The
Department of Communications as government and policy maker is positioned to
provide credence to the Indaba, the company would project manage and drive
the Africa ICT indaba production.”

On 2 September 2011, a detailed presentation on the ICT Indaba and financial
benefits to Vodacom was made by CBP at Vodacom precinct. In November
2011, President Zuma announced a cabinet reshuffle which included changes to
the Ministry of Communications. Vodacom required the new Ministry to confirm
the Ministry’s/Department’s support for the ICT Indaba and partnering with CBP
in hosting the event.

Hon Pule confirmed the latter in a letter dated 15 December 2011. The letter
indicated that the Department would contribute R10 million and Ms Carol Bouwer

was given a mandate to speak to potential sponsors for the additional resources.

The ICT Indaba team convened a briefing meeting at the CELL C offices where
Vodacom and the other companies (representatives of the industry) in principle
indicated their support for the ICT Indaba. A letter of sponsorship was prepared
and submitted to Ms Bouwer, informing her that Vodacom would sponsor the ICT

Indaba to the value of R5 million inclusive of VAT.

Vodacom indicated that no-one in the team felt pressured to make any donation
towards the ICT Indaba.

Subsequent to this letter, consultations between the CEO’s and other executives

of Vodacom, MTN, Telkom and other industry players in respect of the proposed
funding levels took place. Vodacom eventually settled on a RS million (Gold)
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6.12.16

6.12.17

6.12.18

6.12.19

6.12.20

sponsorship and the sponsorship request was approved by the GCEO on the
advice of the Group Chief Legal and Regulatory Officer.

Vodacom drafted correspondence dated 15 May 2012 to Ms Bouwer regarding
the Inaugural ICT Indaba 2012 to indicate their participation from 4-7 June 2012
in Cape Town. Due to the fact that the event was hosted by the DOC, Vodacom
recorded their sponsorship as a “donation” fo the State Treasury in compliance
with the Treasury Regulations issued under the Public Finance Management Act
of 1999 as amended.

Vodacom entered into a Sponsorship Agreement with CBP setting out the terms
and conditions for sponsoring an amount of RS million towards the ICT Indaba
event. The Sponsorship Agreement was purportedly signed by the Managing
Director of Vodacom, Mr Sipho Maseko (the MD) and Ms Carol Bouwer from
CBP.

CBP submitted a Tax Invoice with invoice number ICT 2012/0002 to Vodacom in
the amount of R5 million (Incl. of VAT) dated 30 May 2012 and Vodacom Group
Limited subsequently made the payment on 1 June 2012.

Vodacom’s Ethics and Compliance team and other executives involved in the ICT
Indaba and sponsorship matter initiated an internal review on 20 June 2012 of
the engagement of Ms Bouwer's company to establish whether due diligence and
contracting processes were followed. The review by Vodacom revealed that due

diligence and contracting processes were followed.

The Vodacom internal reviews and external enquiries continued for a period of
approximately four months. Vodacom was reasonably satisfied that the RS million
sponsorship had been expended by Ms Bouwer's company for legitimate
purposes associated with the management and execution of the ICT Indaba

event.
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6.12.21

6.12.22

6.12.23

6.12.24

6.12.25

6.12.26

In conclusion, Mr Beale stated that Vodacom had noted with concern that Mr
Mnggibisa's company received R6 million in management fees, particularly when
viewed against the fact that CBP and ABR Consulting had received significant

management fees,

Information and the evidence obtained from Telkom in connection with

their sponsorship of the event

Ms Nombulelo Moholi {Ms Moholi), the Group Chief Executive Officer, Telkom SA
SOC Limited at the time responded in writing dated 8 March 2013 to a request for
information dated 14 February 2013.

She stated that Minister Dina Pule addressed a letter to her dated 15 December
2011, regarding the endorsement of the ICT Indaba. The letter contained the

following detail:

“That the Department of Communications entered into a parinership agreement
with CBP regarding the concept of hosting the first ever ICT Indaba in South
Africa;

The DOC views the ICT Indaba as strategic vehicle for advancing the agenda of
government of accelerating development through ICT's and is therefore
commifted, both financially and administratively to ensure a great success of the

ICT Indaba; and

The DOC invited Telkom to co-operate with the DOC and CBP, fogether with
other stakeholders in ensuring that the ICT Indaba is a success”

Ms Moholi stated that Telkom SA entered into contract with CBP in respect of
sponsorship in the amount of R5 million towards the hosting of the ICT Indaba
event. The contract was entered into and duly signed by both parties on 10 May
2012.

The contract indicated that Telkom undertook to be a Gold sponsor of the ICT
indaba at the tune of R5 million, which amount would be paid over to CBP within
three (3) days of signing the contract and into a nominated bank account of CBP.
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6.12.27

6.12.28

6.12.29

6.12.30

6.12.30.1

6.12.30.2

6.12.30.3

6.12.30.4

Telkom, via e-mail correspondence by Ms Mavuso to Ms Bouwer, dated
29 March 2012, stated that Telkom would only sponsor the ICT Indaba to a tune
of 50% of the offered sponsorship and would only commit for a period of one year

as opposed to the originally proposed period.

Telkom was invoiced by CBP for the ICT Indaba 2012 in the amount of R5.7
million (Inclusive of VAT), with Invoice number Telk302012001 and dated 10 May
2012. A handwritten note on the Tax Invoice reflected the Vendor number as
309295. The bank account details provided was for Carol Bouwer
Productions. Telkom effected payment on 29 May 2012 in the amount of R5.7
million to CBP.

Telkom provided the Public Protector with an Affidavit of Ms Moholi dated 10
December 2012. The Affidavit appears to contain a response to two (2)
questions raised by the Parliament's Joint Committee on Ethics and Members’

Interests. The response from Ms Moholi on these questions was as foliow:

Question_1: Did you call any of the sponsors or any cother person to express

reservations on Mr Mngqibisa’s involvement in the ICT Indaba?

Ms Moholi had no personal knowledge surrounding the ICT Indaba prior to the
media attention (Sunday Times article on 17 June 2012) and has never met Mr
Mnggibisa or had personal dealings with him. She has no knowledge of the
alleged relationship between Mr Mnggibisa and Hon Pule.

Ms Moholi confirmed telephonically contacting Mr Uys from Vodacom on 15 June
2012 in connection with the allegations surrounding the ICT Indaba and the

involvement of Mr Mnggibisa.

The call came as a result of an alert from Telkom’s Corporate Communications
department about the upcoming article to be published in the Sunday Times on
the ensuing Sunday. This after a Journalist, Mr Rob Rose who authored the
article in the Sunday Times, contacted Telkom’s Corporate Communications.

The contact with Mr Uys was merely because of the questions posed regarding,

amongst others, the sponsors of the ICT Indaba.
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6.12.31.1

6.13

6.13.1

6.13.1.1

6.13.1.2

6.13.1.3

6.13.1.4

Question 2: Do you have any information pertaining to the allegations related to

the Committee's investigation?

Ms Moholi has no knowledge of the extent or ambit of neither the Committee’s
investigations nor the specific allegations related the ICT Indaba and Mr

Mngqibisa.

The evidence and information obtained in connection with international
travel and accommodation for Hon Pule whilst she was Deputy and Minister

responsible for the DOC.

Travel with Flair (TWF), the DOC’s official travel agency in connection with
reservations made for the international travel and accommodation for Hon

Pule.

On 14 February 2013, the Public Protector addressed correspondence to the
Managing Director of TWF, Mr Robert Wiilke requesting information relating to
travel and accommodation reservations made by that travel agency for the
Ministry in the DOC and Presidency where Hon Pule served in her capacities as

Minister and Deputy Minister respectively.

TWF responded to the Public Protector and provided her with the information and
attached copies of contracts entered into between them and the two respective

Departments.

According to the information provided by TWF, it was initially appointed as official
travel agency for the Presidency of the Republic of South Africa under contract
number PT06/04/2007 for the period October 2007 to 31 October 2010 when the

contract expired.

On 4 November 2010, the DOC entered into a service level agreement with TWF
for the period 1 December 2010 to 31 November 2012 for that company to render
travel and accommodation services for the DOC for a period of two years subject
to review of performance bi-annually. This contract was signed by the DOC on 26
October 2010 and TWF sighed same on 4 November 2010 respectively.
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6.13.1.5

6.13.2

6.13.2.1

6.13.2.2

6.13.2.3

6.13.24

The contract was extended for a period of six months and was signed by the
DOC on 4 December 2012 and TWF in their capacity as the appointed service
provider signed on 5 December 2012. At the time of the investigation, this

contract was still in existence.

Hon Pule’s official visit to Mexico during the period 2 to 4 September 2009,

On 2 September 2009 and whilst occupying the position of Deputy Minister for
the DOC, Hon Pule visited Monterrey in Mexico. The purpose of the visit was to
attend the 2009 World Summit Awards Winners Event to be held on 2 to 4
September 2009.

Deputy Minister Pule at the time was accompanied by Mr Mnggibisa, Mr Phiri of
the Department as well as her Executive Secretary, Ms Rebotile Zondo.
According to an internal departmental communication prepared by Ms Zondo
dated 18 August 2009 and addressed to the former Acting Chief Operations
Officer, Ms Basani Baloyi, Ms Zondo wrote that;

“‘Deputy Minister Pule has nominated her Spouse Mr Phosane Mnggibisa to
accompany her on an official visit to Mexico to attend the WSA 2009 winners

evenls (sic) in Mexico on 2 to 4 September 2009”

In her correspondence Ms Zondo made reference to Chapters 3 and 6 of the
Ministerial Handbook and her request was approved by Ms Baloyi on 24 August
2009.

In an accompanying minute to the Minister prepared by Ms Raenetie Pelser
dated 19 August 2009 and supported by Ms Moseamo Sebola on 20 August
2009 under the heading “WORLD SUMMIT AWARDS (WSA) 2009 WINNERS
EVENTS 2 — 4 SEPTEMBER 2009 MONTERREY MEXICO” and addressed to
the Minister, the purpose of the minute was to obtain approval for Mr Phiri and
Ms Zondo to accompany “the Deputy Minister and her companion, Mr Phosane
Mngaibisa fo attend the World Summit Award (WSA) 2009 Winners Events from
2 — 4 September 2009 in Monterrey, Mexico.”
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6.13.2.5

6.13.3

6.13.3.1

6.13.3.2

6.13.3.3

6.13.3.4

The total cost to the State for the trip was R275 778 and it was approved by the
Minister Siphiwe Nyanda on 26 August 2009.

Hon Pule’s official visit to the United States during the period 31 August to
5 September 2009.

During the investigation, the Public Protector obtained information and evidence
from a company called Distinctive Choice; the former travel agency of the DOC
responsible for making travel and accommodation reservations for Hon Pule

whilst she occupied the position of Deputy Minister.

During the investigation, Distinctive Choice confirmed that they handled Hon
Pule’s reservations and bookings and the contact person who would instruct
them at the DOC in that regard Hon Pule’s Personal Assistant, Ms Rebotile
Zondo. According to their contract, DOC would instruct them to make
reservations for flights and hotel accommodation for Hon Pule. After an order
number has been generated and issued by the DOC, the travel agency would go

ahead and issue the actual travel and accommodation documents.

When requested to furnish the Public Protector with information containing travei
and accommodation reservations for Hon Pule, Distinctive Choice stated that it
has gone through all its documentation from 01 Jan 2009 until 01 Dec 2009 when
its contract with the Department was terminated for operational reasons. They
confirmed in their response to the Public Protector that Hon Pule was appointed
as Deputy Minister in May 2009 and they could only find 23 pages of hotel
accommodation, flight reservations and tickets, travel insurance and chauffeur
drive invoices, copies of the Lodges American Express Credit Card to show how
payment was made as well as copies of Travel Forms with the DOC’s Order
numbers 1387 and 1388 respectively.

Distinctive Choice duly attached the information and evidence referred to above
and it was noted from a document entitled, “Department of Communications
Travel Form” that on 31 August 2009 travel and accommodation reservations
were made by Ms B Baloyi for Hon Pule to travel to the United States. The
Personal Particulars of Applicant Section of the form records Hon Pule as having
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6.13.3.9

6.13.4

6.13.4.1

been the applicant with the Deputy Ministry being the cost centre that would be
responsible for payment for the travel and accommodation which was under
Order Number 1387.

Further thereto and according to the ITINERARY Section of the DOC's travel
form, Hon Pule was going to depart on a flight from OR Tambo Intemational
Airport to Monterrey via Atlanta in the United States and back on the same route.
The trip was classified as Intemational and Hon Pule travelled in the business

class section of the flight.

It has also been recorded on the form that Hon Pule was going to depart on 31
August 2009 at 20h45 with flight number DL 201 and return on 5 September
2009 at 07h00 with flight number DL 942. According to the form, it has been
recorded that whilst in the United States, Hon Pule would be accommodated at

Mariott Airport Hotel, and Heliday Inn, Parque Fundidora.

In another form identical in nature and under Order Number 1388 and also
approved by Ms B Baloyi on the same date as referred to above, and in the
section of the form that is entitled, Personal Particulars of Applicant, the applicant
is recorded as “Mngdibisa Phosane” whose status, rank and/or position is

detailed as “Deputy Minister's Companion”

The details reported in the ltinerary section of the form are identical with the
reservations made for the travelling and accommodation of Hon Pule as bookings
were made for them to travel together on the same flights using the same route

and Mr Mngqibisa was to be accommodated at the same hotels as Hon Pule.
Invoices dated 27 and 31 August 2009, 3 and 14 September 2009 as well as 14
October 2009 were rendered by Distinctive Choice and paid for using the DOC's
American Express credit card.

Hon Pule’s official visit to Mexico during the period 26 to 29 June 2011.

During the investigation, information was obtained from the South African
Ambassador in Mexico, H E Sandile Nogxina who responded to the Public
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Protector and confirmed that indeed, Hon Pule visited that country and was

received by the Embassy.

He provided copies of invoices for hotel accommodation, ground transportation
as well as information on flight itineraries for Hon Pule and her entourage, Mexico
Study Tour Programme, Delegation List, Mexico — Columbia study tour and a
statement providing explanation whether Hon Pule undertook the official trip to
visit Mexico in the United Mexican States during the period 26 to 29 June 2011.

In his correspondence, Ambassador Nogxina also attached an affidavit deposed
to by Mr S P Hadebe, the only official in the Mission who was present at the time
when Hon Pule visited the country in her capacity as the Deputy Minister in the
Presidency. Mr Hadebe confirmed that in 2011, Hon Pule visited Mexico in the

company of Ms Tsakane Mahlaule.

Ambassador Nogxina confirmed that Hon Pule indeed visited Mexico. However,
in their records, there is no indication that she was accompanied by any
companion. He attached a copy of the delegation list which does not have Mr
Mnggibisa's name on it. However, Ms Tsakane Mahlaule is on the list in her
capacity as the Deputy Ministry's Media Liaison Officer.

Hon Pule’s official visit to Prague, Czech Republic during the pericd 21 to
24 June 2011

The South African Embassy in Prague, Czech Republic was also approached
during the investigation. H E Ms F C Verwey is the current Ambassador for South

Africa in Prague who responded to the enquiries made by the Public Protector.

In her response, H E Verwey stated that former Ambassador Sandra Botha was
the Head of the Mission at the time of Hon Pule's visit to Prague from 21 to 24
June 2011 in her capacity as the Deputy Minister in the Presidency. Hon Pule's
delegation consisted amongst others, Ms Tsakane Mahlaule in her capacity as
the Media Liaison Officer in the Presidency. Despite Ms Nthabiseng Agnes
Borotho having been listed as part of the delegation, she, however, was not

included in the visit to Prague.
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According to Ambassador Verwey, the Mission under the leadership of former
Ambassador Sandra Botha hosted a business lunch for Hon Pule and her
delegation during her visit to Prague. A copy of a guest list provided by

Ambassador Verwey during the investigation was as follows;

S s po=. " r, B GUESTLIST - . .
NAME POSITION/CAPACITY AND NATIONALITY

FIRM/ORGANIZATION

Ambassador C S Botha Ambassador, S A Embassy South African
Ms Dina Pule Dep. Minister, The Presidency South African
Mr Joseph Phosane Mngqgibisa | Companion South African
Ms Tsakane Mahlaule Media Liaison Officer, The Presidency South African
Mr Wouter Zaayman Counsellor, S A Embassy South African
Mr S.P. Khanyi CSM, S A Embassy South African
Mr Martin Pohl Ambassador of the Czech Republic

In South Africa Czech
Ms Blanka Fajkusova Director, Sub-Saharan Africa Dept,

Ministry of Foreign Affairs Czech
Mr Radek Nedved Southern African Desk Officer,

Ministry of Foreign Affairs Czech

6.13.5.4

6.13.5.5

6.13.5.6

Ambassador Verwey concluded his correspondence to the Public Protector by
stating that the only reference to Mr Mnggibisa is what appears on the guest list
above where he has been listed as Hon Pule’s companion,

To verify the information obtained from Ambassador Verwey, her predecessor,
Ambassador Sandra Botha was approached to verify whether she hosted a
business lunch for Hon Pule and her delegation during her visit to Prague in June
2011 whilst she was the Head of the Mission and whether Mr Phosane Mnggibisa

was accompanying her during the said visit.

Hon Sandra Botha confirmed that indeed Mr Mnggibisa was present during Hon
Pule’s visit to Prague in the Czech Republic from 21 to 24 June 2011. She further
informed the Public Protector that Mr Mnggibisa was indeed with Hon Pule as
well as other members of the delegation. In her response to the enquiries by the
Public Protector, Hon Botha stated that:

“I can confirm that the luncheon was hosted by me and attended, inter alia, by Mr

Mngqgabisa,(sic) as companion of Deputy Minister Pule. The funcheon was
hosted in my capacity as Ambassador to the Czech Republic at the time”
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Hon Botha concluded by stating that she never questioned why Hon Pule was in
the company of Mr Mngqibisa or why was she with him as her companion as that
was not her call and besides, it is normal that people would visit with companions
and it was therefore not her call to question Hon Pule about that. She just
presumed that they were in a relationship of whatever kind and that the nature of

the Minister's relationship with Mr Mnggibisa was not her concern.

Hon Pule’s official visit to the United States of America during the period 7
to 13 July 2011.

On 27 May 2013, the South African Ambassador in the United States of America
(US), H E Mr Ebrahim Rasoole was approached with a requesting for information
in connection with Hon Pule’s visit to that country during the period July 2011.
Ambassador Rasoole responded to the enquiries by the Public Protector and
advised her that they have referred the matter to the DIRCO Head Office for
guidance on same whether the request to the Embassy in Washington DC and

Consulate in New York should be mediated upon.

On 29 July 2013, the DG of DIRCO, Ambassador J Matjila provided information
on the former Minister's visit to the US. In his response, including copies of
completed internal departmental travel and accommodation forms, official order
forms, e-mail correspondences exchanged between the Presidency and the
Embassy in Washington DC, invoices from hotels in New York and Washington

DC, ground transport invoices, electronic tickets and expenditure vouchers.

The arrangements for the trip were co-ordinated and arranged by the Chief of
Staff in the Presidency responsible for the Deputy Ministry of Performance
Monitoring and Evaluation, the late Ms Bonakele Dlamini as well as Ms Fandiwe
Fadane of the South African Embassy in the US and commenced on 18 June
2011.

According to the information obtained during the investigation, Hon Pule visited

Washington DC and New York in the US as pari of a South African delegation on

a study tour focusing on performance, monitoring and evaluation. At the time,
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Hon Pule was occupying a portfolic of Deputy Minister in the Presidency
responsible for Performance Monitering and Evaluation.

In an e-mail transmitted on 21 June 2011 by Ms Dlamini addressed to Ms
Fadane of the Embassy, the people that would be travelling with the Minister
were listed as follows:

Mr Joseph Phosane Mnggqibisa (Partner);
Ms Bonakele Dlamini (Chief of Staff)

Ms Agnes Borotho or Ms Tsakane Mahlaule.

A request was made with the embassy to facilitate on arrival, departure lounges,
a ministerial vehicle as well as one vehicle for Mg Dlamini, and Ms Borotho or
Mahlaule who would be sharing the use of the vehicle. Further thereto and on 6
July 2011, Ms Fadane addressed a confirmation letter to Ms Kirsten Ste. Maria of
the Willard Continental Hotel. In the letter she wrote:

“This is fo confirm that the following officials will be accommodated at your hotel
from 6 — 11 July 2011.

Deputy Minister Ms Dina Deliwe Pule & her Partner — July 7 — 11, 2011. Wil
occupy the Executive Suite @ the rate of § 569.00 to include breakfast.

Ms Tsakane Mahlaule — July 6 — 11, 2011, will occupy standard room @ $349.00
with breakfast.

Hon Pule’s official visit to Kuala Lumpur, Malaysia during the period 23 to
27 April 2012

On 23 May 2013, comrespondence was addressed to the South African High

Commissioner in Malaysia, His Excellency, Mr Thami Mseleku requesting
information in connection with Hon Pule’s visit to that country in April 2012.
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Ambassador Mseleku responded on 29 May 2013 and provided the Public
Protector with amongst others; copies of documentation relating to arrangements
for accommodation and ground transportation for Hon Pule and her delegation
which were facilitated by the High Commission; copies of correspondence
exchanged with the DOC as well as a copy of a sworn statement signed on 9
May 2013 by his 3 Political Secretary at the South African High Commission to
Malaysia, Ms S Henry which was also submitted to the Parliament's Joint

Committee on Ethics and Members Interests.

The trip was co-ordinated from the DOC'’s side by the Chief of Staff, Mr Mduduzi
Masuku and Mr Moseamo Sebola and from the High Commission’s side it was
facilitated by Ms Shevonne Henry, the 3™ Political Secretary.The delegation that
accompanied Hon Pule during her visit consisted of Mr Phosane Mngqibisa, Mr
Roy Kruger and Ms Nthabiseng Borotho. In her sworn statement, Ms Henry
confirmed the visit by Hon Pule and the fact that she co-ordinated the visit from
the High Commission’s side stating that the purpose of the visit was to;

“gain first-hand knowledge of the Malaysian approach to issues that have been
successfully traversed by that country’s governmental institutions and

telecommunication enterprises”.

She further stated that Hon Pule and her delegation left South Africa on 21 April
2012 via Hong Kong to Kuala Lumpur and arrived on 22 April 2012. They
returned on 26 April 2012. Whilst in Kuala Lumpur, they were accommodated at
the Intercontinental Hotel in Kuala Lumpur and the ground transportation was
provided by Lerc Travel and Tours with Hon Pule transported in a Mercedes-
Benz S Class and the two officials accompanying her in a Toyota Alphard.

In her statement, Ms Henry stated that the Hon Pule and her delegation were
received at the Kuala Lumpur Airport by High Commissioner Mseleku on Sunday,
22 April 2012. When they met Hon Pule on arrival with her delegation, Ms Henry
noticed that the delegation no longer consisted of just Hon Pule and two officials
as there was a fourth person for whom no accommodation arrangements were

made.
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On enquiry as to whether there had to be amendments to accommodation
reservations so as to cater for the fourth official who it later transpired was Mr
Mnggibisa, she was informed that the arrangements made earlier would suffice
and that one of the additional officials had made arrangements via their in-house

travel agent.

Ms Henry stated that Mr Mnggibisa was not introduced to her and she did not
know in what capacity was he part of the delegation. On the evening of the same
date of arrival, Hon Pule hosted a de-briefing in her room with her delegation
including Mr Mnggibisa as well as the High Commissioner Mseleku. She
prepared a programme and briefing documents and explained the nature of the
organisations to be met. According to Ms Henry, the programme commenced on
23 April 2012 Hon Pule and the three officials attended their meetings as

planned.

She confirmed having accompanied the delegation throughout the programme
with High Commissioner Mseleku accompanying them on the first and third days.
She also stated that on 25 April 2012 Ms Bouwer and Mr Mnggibisa joined the
delegation and attended the meetings in the latter half of the day. They did not
utilise the arranged transport and the visit was concluded on the same date with
part of the delegation leaving on 26 April 2012 and the remaining delegation
departing on 27 April 2012.

Ms Henry concluded her statement by stating that High Commissioner Mseleku
extended the necessary protocols to Hon Pule and her delegation and thus
accompanied them to the airport. She however could not say whether Hon Pule
and Mr Mngqibisa shared accommodation since she did not enquire about Mr
Mngqibisa's accommodation. She did not frequent Hon Pule’s room and
therefore was not in a position to witness her and Mr Mnggibisa sharing

accommodation if indeed they did so.

Invoices and meal slips attached to High Commissioner Mseleku's response
were examined wherein it emerged that the Kuala Lumpur Intercontinental Hotel
allocated Hon Pule an Executive Suite with room number 3016. Meals charged
for breakfast and dinners were for two people in that room with some signed for
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by Hon Pule herself and others by Ms Borotho and Mr Kruger. There was no
specific room allocated to Mr Mnggqibisa during the said visit.

The affidavit of Ms Tsakane Mahlaule, the former Personal Assistant to Hon

Pule

To verify the information and evidence provided by TWF as well as South African
Missions abroad as reported in paragraph 6.13 above, an affidavit made by Ms
Tsakane Mahlaule, the former Media and Parliamentary Liaison Officer of Hon
Pule whilst she served as a Deputy Minister in the Presidency, was obtained. Ms
Mahlaule also confirmed in her affidavit that she was later appointed as Hon
Pule’s Personal Assistant prior to her resignation from the public service.

Ms Mahlaule attested to the affidavit at SAPS Jeppe Police Station and same
was commissioned at that police station on 14 May 2013. In the affidavit, Ms

Mahlaule confirmed that she is “aware that Minister Pule and Mr Mnqqibisa were
in a romantic relationship. My awareness of such is confined to at least the period

before | joined her office (2009) and up until | resigned in July 2012.”

She further stated in her affidavit that in August 2009 she was approached
telephonically by Mr Mnggibisa with a request for her to join Hon Pule as her
Personal Assistant. She declined the request.She stated that it was during this
telephonic conversation that she initially became aware of their romantic liaison
as she enquired from Mr Mnggqibisa how he happened to be aware of Hon Pule’ s
staffing needs and his response was, “Ke motho wa ka” which she understood to

mean "she’s mine” or “she’s my woman”. It was therefore within that context that

she and Mr Mnggqibisa had communicated with reference to Hon Pule.

Ms Mabhlaule further detailed how she knew Mr Mnggibisa from the ANC Youth
League for a number of years where they served together in varying structures of
the organization as comrades and activists. In 2010 she became aware that Hon
Pule had been moved from the DOC to the Presidency and was looking to fill
vacancies in her office. She informed Mr Mnggibisa of her interest to move from

her then post at Ministry of Sport and Recreation to join Hon Pule.
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According to Ms Mahlaule, the vacant positions at Hon Pule’ s Department at the
time were that of Personal Assistant and Media/ Parliamentary Liaison Officer to
the Minister. She was then requested by Mr Mnggibisa to forward her curriculum
vitae to the former Chief of Staff in Hon Pule's office at The Presidency, the late
Ms Mabel Dlamini. She later communicated constantly with Hon Pule in
connection with the desired appointment, underwent an interview and was

subsequently appointed in the position of Media/ Parliamentary Officer.

Ms Mahlaule further confirmed internationai travel and accommodation of Hon
Pule and Mr Mngaibisa as she also travelled together with them on a number of
trips abroad. She detailed the trips abroad in which she was present as follows:

Prague, Czech Republic {21 June 2011 to 24 June 2011)

“The purpose of this trip was fto attend a youth conference dealing with youth
service/ volunteerism and skills development. Honourable Minister, Mr Mngqibisa
and I flew in the same flight. Upon landing in Prague we were met by Counselor
Wouter Zaayman from the SA Embassy in Prague, we had two vehicles with
drivers, one for use by Minister Pule and Mr Mnggibisa and another allocated to

me.

Accommodation for the duration of our stay was the Prague Marriof Hotel.
Honourable Pule and Mr Mngqibisa were sharing accommodation. Ambassador
Sandra Botha hosted us (Minister Pule’'s enfourage, SA Embassy officials and a
lady who was due to start as Czech Republic Ambassador to RSA accompanied
by her husband) for a lunch at a restaurant where Mr Mngqibisa was introduced
as Minister Pule’s companion/ partner.”

Paris, France (24 June 2011 to 26 June 2011)

“Honourable Minister, Mr Mngqibisa and | were in the same flight from Prague to
Paris. In Paris we did not have any official meetings from arrival until departure
and our time there was spent generally resting and shopping. Road travel
arrangements were the same as was in Prague, two vehicles: one for me and the

other for the Minister and Mr Mngqgibisa.
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Accommodation was the Renaissance Hotel. Minister Pule and Mr Mngqibisa
were sharing a suite. On Sunday, 26 June we left Paris for Mexico while Mr

Mngqibisa travelled back to South Africa via London.”

Mexico, Mexico City (26 June 2011 to 29 June 2011)

“The purpose of the visit was to attend the "“Programme to Support Pro-Poor
Policy Development (PSSD), a partnership belween the Presidency of South
Africa and The European Union “which delegation Minister Pule was heading.
The DG in the Presidency: PME, Dr Sean Phillips was part of the delegation.

Accommodation for myself and Minister Pule was at the Hotel Intercontinental
Presidente. As is the official norm, Minister had her own vehicle with a driver. |
travelled in one vehicle with the other delegates that we joined in Mexico. The
Honourable Minister travelled back to South Africa, while | was left in Mexico to

continue with the study tour.”

Washington DC, USA (07 July 2011 to 11 July 2011)

“The trip to Washington DC was a continuation of the Presidency Study Tour. |
arrived in Washington DC, in the afternoon of 07 July a few hours after Minister
Pule had arrived from South Africa that day. Mr Mnggibisa arrived in DC an hour
or so after my arrival. Road travel arrangements were the same as they were in
Prague and Paris; one vehicle for me and another for the Minister and Mr
Mngqibisa. Accommodation was at the Willard Hotel in Pennsylvania Avenue not
far from White House. Mr Mngqibisa and Honourable Minister Pule shared

accommodation in a suite.”
New York City, USA (11July 2011 to 13 July 2011)
“We left Washington DC for New York where Honourable Minister had wanted fo

meet with the Depuly Secretary General of the United Nations on Tuesday at

4pm, this meeting did not materialize.
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Honourable Minister, Mr Mngqibisa and myseif were in the same flight. Road
travel arrangements were the same as they were in Prague and Paris and
Washingion DC. Our accommodation was at the Ritz-Carlfon Hotel in Central
Park.  Honourable Minister Pule and Mr Mnggibisa were again sharing
accommodation in a suite. We left New York City for South Africa on 13 July
2011, arriving in Johannesburg on 14 July 2011. Minster Pule left the airport in
her official vehicle for an ANC NEC meeting at the St George Hotel in Irene,
Pretoria, while Mr Mngqibisa left in a private vehicle for a different destination.”

According to the information and evidence obtained during the investigation, TWF
made reservations for Minister Pule to embark on these trips. Further arrangements
regarding ground transport and accommodation at the visiting countries, the South
African Embassies and Consulates in the respective countries in conjunction with
the Department of International Relations and Cooperation received Minister Pule

and her entourage at the countries that she visited.
The interview with Mr Phosane Mngqibisa

Mr Mngqgibisa was interviewed on 24 May 2013. During the interview, Mr Mnggqibisa
stated that he has been a businessman, for the past fifteen years and that he is In
marketing and communication business based in Johannesburg. He confirmed that

Khemano is his company.

He further confirmed that he was involved in organizing the hosting of the 2012 ICT
Indaba as his company was subcontracted by CBP having started their negotiations
with regard thereto around November 2011 which culminated in the parties entering
into an agreement whereby Khemano would project manage the organizing of the
ICT Indaba.

Due to pressure and time constraints, his company had to stop everything and
concentrate on the preparations for the event. He stated that with regard to
payments, CBP and Khemano agreed that the former's banking account would be
used which would be specifically for the ICT Indaba and that he was a secondary
signatory to the account to ensure that as and when there had to be payments made

to the suppliers no problems would be encountered.
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With regard to the meeting heid on 18 November 2011 at Palazzo Hotel, Monte
Casino, Mr Mnggqibisa confirmed the meeting. He stated that he was due to meet Mr
Phiri who was his acquaintance following a social telephone call they had earlier. He
stated that he knew Mr Phiri very well as a comrade in the ANC.

When he arrived at the venue he found Mr Phiri with Ms Bouwer and he greeted
both of them and waited for them to finish. Thereafter, they had dinner and the issue
about the ICT Indaba was discussed wherein Ms Bouwer indicated her willingness
to work with him and his company in organizing the event. He indicated that he
knew Ms Bouwer very well from his Soweto neighborhood. On the issue of
organizing the event, Mr Mngqibisa stated that he and his company went all out to

ensure that the event succeeded and avoid any embarrassment to the government.

In connection with the withdrawal of R100 000 from CBP account, Mr Mngqibisa
stated that the account was also used to pay for his travelling expenses. He
confirmed that he travelled to Barcelona in Spain to market the ICT Indaba. He
further confirmed that the invoice for the shoes that was sent to Ms Bouwer was
sent erroneously by his PA and that invoice was taken from his personal file and it
had nothing to do with Barcelona. He confirmed having purchased shoes whilst in
Barcelona. When he was asked whether the shoes were for male or female, Mr
Mnggqibisa refused to answer and stated that, that was a personal matter and he
was not obliged to answer that question. He later stated that he bought maie shoes
and what was sent to Ms Bouwer by her PA was not an invoice but a credit card slip

which served as a proof of purchase.

When asked about the diversion of MTN sponsorship funds, Mr Mnggqibisa stated
that MTN needed some documentation from CBP which included tax clearance
certificates and audited financial statements for payment to be made. Unfortunately
Ms Bouwer, at the time did not have the tax clearance certificate and MTN refused

to pay because it is not a listed company.

Because they wanted the money to pay suppliers and so forth, it was agreed that
ABR, who was on the database of MTN group, would use its account and that the
MTN sponsorship would be deposited into ABR to facilitate the payment of all the
service providers. He stated that Ms Bouwer knew of the payment of MTN
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sponsorship into ABR banking account. However, he confirmed that Khemano is the
one which sub-contracted ABR and CBP had no contract with ABR.

Mr Mnggibisa confirmed that he claimed R6 million in respect of professional
management fees for his work towards hosting the 2012 ICT Indaba which was paid
from ABR banking account which was payable in portions into one of his investment
accounts. In connection with invoices where he claimed for payments in respect of
services rendered by Ms Primrose Molantoa and A — List Investment company, Mr
Mnggibisa stated that such a company was owned by Ms Moloantoa and that both
were sub-contracted by Khemano with Ms Moloantoa being a project director
responsible for the ICT Indaba. He confirmed that he never paid to Ms Molaontoa
what was invoiced claimed in respect of A-List investments. The amount paid to her

totalled a sum of R150 000 in respect of her services as Project Director.

Mr Mnggqibisa was also questioned about his relationship with Hon Pule. He was
non-committal in his responses and refused to confirm the existence of a romantic
relationship between them and only stating that the matter was of a personal nature.
He could only confirm that they have a long standing relationship as comrades in the
ANC. He further confirmed having travelled with Hon Pule on international trips.

With regard to a trip to Barcelona in Spain, Mr Mnggqibisa stated that he met Hon
Pule there. He also confirmed the trip to Prague which he said was a youth
conference. He also confirmed a trip to Paris in France which he stated, was a
connecting flight via Paris. With regard to Mexico, Mr Mnggibisa stated that from
Paris he returned back to South Africa whilst Hon. Pule proceeded to Mexico.

Mr Mnggibisa also confirmed having been to the US but could not recall the dates
when he would meet with Hon Pule as he travelled to that couniry cn numerous
occasions at his own expense by virtue of him being a member of an organization
called Junior Chamber International and he attends a UN summit every July of the
year. He therefore could not deny having been in New York.

Mr Mnggibisa submitted that he did not understand why or who listed him as Hon
Pule’s travelling companion in the DOC’s records as he never instructed the
Department to do that. Mr Mnggibisa stated that in most instances he would cover

114



Public Protector P R e

6.16

6.16.1

6.16.2

6.16.3

6.16.4

6.16.5

his own travelling expenses. Mr Mnggibisa also confirmed that he speaks with Hon

Pule on the phone regularly as comrades.
The Provisional Report: Mr Mnggibisa’s response

Mr Mnggibisa was also provided with a copy of the provisional report with an
invitation for him to comment on the contents of same. In compiling his response, Mr
Mnggibisa was assisted by his legal representatives, F R Pandelani Incorporated
Attorneys who furnished me with his responses on 24 October 2013.

Mr Mngqibisa commenced his response by stating that he is replying to the contents
of the provisional report in his personal capacity as well as in his representative
capacity as the Director of Khemano, as affected parties. He further stated that he
is a private individual and businessman and that ordinarily, the investigation does
not extend to him except for those aspects in the provisional report that are

applicable to him and Khemano.

In connection with the conceptualization of the ICT Indaba and negotiations that
may have been held between CBP and the DOC, Mr Mngqibisa stated that he bears
no knowledge of same as he was not privy to that information. He, however,
confirmed that he was aware that CBP conceived and were said to have been the
innovators of the ICT Indaba, and that CBP had invited the DOC to partner with it as
a key governmental department responsible for ICT issues.

He also stated that to his knowledge and understanding, the right to the ICT vested
on CBP and not on the DOC.

With regard to his relationship with Mr Themba Phiri of the DOC, Mr Mngqibisa said
that he knew Mr Phiri before he commenced his duties with the DOC. They were
both members of the ANC Youth League. Even after assuming his role as an
employee of the DOC, he had maintained cordial relations with Mr Phiri purely on a
social basis. The meeting referred to in the provisional report which was held at the
Palazzo Hotel in Montecasino was on 11 November 2011.According to him, It was
factually incorrect to underline that meeting with their official capacities as it was just
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a social meeting and that he met Mr Phiri in his own personal capacity and not as a

representative of Khemano.

He stated that there were no business transactions to be executed at the said
meeting and equally, he held the view that Mr Phiri met with him in his personal
capacity and not as a representative of the Department. He further stated that he
has never rendered any services to the department with which he is attached. He
further confirmed that on the date in question he presented himself at the said hotel
where he found Mr Phiri in the company of Lindiwe Mogale, common referred to as

Carol Bouwer.

According to him, when he arrived at the venue, Mr Phiri and Ms Bouwer appeared
to be in the penultimate stages of their meeting as at the time he arrived and after
exchanging some pleasantries, he albeit for a brief moment excused himself to
enable them, after the introductions, to finalize the discussions that they were
having. He stated that at the conclusion of their discussions, Mr Phiri indicated to
him that they were done and invited him over to the table where they were sharing a
bottle of wine. Mr Mnggqibisa also confirmed that he and not Mr Phiri arranged the
meeting and he never intended to meet with Ms Bouwer and the fact that he arrived
at the venue whilst they were in a meeting was coincidental and had nothing or little

to do with the issue under investigation.

He provided his credentials that he is an independent businessman and have been
s0 in business for a considerable period of time before the planning and execution of
the 2012 ICT Indaba.

In follow-up meetings and conversations between him and Ms Bouwer it transpired
that she required value add in the facilitation, planning and execution of the 2012
ICT Indaba. Some of the deliverables that were outlined as key for the successful
implementation of the indaba were attributes and resources that he believed he and
his company could be able to offer and later, they agreed that his company,
Khemano would co-joint CBP to package a team that would seamlessly render the

services envisaged in the 2012 ICT Indaba.
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He stated that Khemano was invited by CBP for certain considerations to partake in
the implementation of the services delivery. He also held a view that CBP is equally

an independent and/or private business.

He was uncertain whether, beyond the arrangements held between the respective
parties and the consensus reached for participation by Khemano in the preparation,
management and hosting of the 2012 ICT Indaba, there are laid “processes and
procedures” that would have preceded the appointment of Khemano as sub-
contractor to CBP.

In connection with the involvement of Ms Sheryl Manchisi and her ABR in organizing
the event, Mr Mngqibisa stated that ABR, represented by Ms Manchisi is also an
independent corporate entity that was, circumstantially, drawn as an entity that
would strategically add value to the 2012 ICT project and that there was never a
requirement nor a need for the DOC to enter into any secondary agreement with any
of the parties that partook or were sub-contracted to partake in the organization,
management and/or hosting of the ICT Indaba. He also indicated that there were a
number of other entities that were either sub-contracted and/or engaged to render
services towards the hosting of the 2012 ICT Indaba and ABR is just but one of
them. All of the entitics were independent of government and or the DOC.

With regard to the sponsorship of R15m from MTN, which was paid to ABR ICT
Indaba bank account in contravention of a standing and explicit agreement between
the DOC and CBP for all sponsorship funds paid by the event sponsors such as
MTN to be remitted into CBP’s account, Mr Mnggibisa stated that he is not aware of
the standing order referred to, and neither was such a standing order brought to his
attention at the time when he contracted with CBP. He also felt that the said

payment was never a diversion as stated in the provisional report.

Mr Mnggibisa stated that the role played by Khemano in negotiating the MTN
sponsorship fell within the realm of what Khemano had to deliver in the preparations
for the hosting of the ICT Indaba and is best covered in the service metrics agreed
fo by and between CBP and Khemano.
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He also denied purchasing the Christian Louboutin shoes for Hon Pule and in
connection with the payment of R6m to Khemano for services rendered in
organizing the hosting of the event, Mr Mnggibisa confirmed the payment as well as
the fact that Khemano billed for an amount over R6m as part of its project
participation for the event as contracted by CBP. He further stated that the
agreement between Khemano and CBP did not specifically provide for the quantum
of payment, as both parties accepted the risk associated with the project. Once
there was a surplus on the amount generated (after payment to creditors and

service providers as well as recovery of disbursements),

According to Mr Mngqibisa, it was within the contemplation of the parties that a
sharing ration of 50% each would be justified and Khemano found it prudent to
charge based on the time necessarily spent on the project by its staff at rates
recommended by the Auditor-General for work carried out in the Public Services.
The rates recommended by the Auditor-General were considered generally lower
than the call out metric used in the private sector. He stated that the billable amount
for services rendered on the part of Khemano amounted in total to R13 573 948.08.
However, the amount was capped at 15% of the project revenue, resulting in an
amount of R6 069 157.08 inclusive of VAT. Mr Mnggibisa was of the view that the

figure of R6 million is overstated.

In response to the Public Protector’s intended findings contained in the provisional
report, Mr Mnggibisa was of the view that the findings were biased towards Ms
Bouwer and denied having resisted the jurisdiction of the Public Protector to
investigate the matter. He further denied having travelled abroad at state expense.
He alsoc denied that Khemano had an upper hand with the DOC by virtue of his
close relationship with Hon Pule. He further stated that Ms Bouwer knew and agreed
with MTN and ABR that the funds would be deposited in the latter's account and that
she had a team of employees who were part of the process and attended meetings
on her behalf and even commended ABR for their impressive track record in

handling matters of this nature.

With regard to the payment of R6m, Mr Mnggibisa stated further that such payment
fell within the realm of the partnership between his company and CBP and that the
charging of a management fee in the said amount was her own and that amount
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was amongst others, to be utilized towards payment for all expenses incurred by
Khemano on the account of the ICT Indaba, which was done and the amount is

recorded in the accounting records.

He alsc stated that Ms Bouwer was provided with each and every expense, which
she then approved. Equally and in line with the operational agreement, she also
withdrew in excess of R2 million after receipt of the Vodacom sponsorship, which
was initially attributed to VAT and later recorded as videography expense, which
videography has never been produced. He thus cried foul that this aspect is not
covered anywhere in the provisional report of the Public Protector.

In connection with his travelling at state expense, Mr Mnggqibisa stated that after
being furnished with an invoice by the DOC's accounting officer and prior to the
issuing of the provisional report, he paid back to the DOC such amount that could
have been due to the State. In his response, he fumished the Public Protector with a
proof of payment of R80 326.35 in respect of the Mexico trip. He stated that, after
reconciliation of all trips that he travelted, it was discovered that the only trip where
he travelled at the cost or benevolence of the State related to the Mexico trip that

Hon Pule asked me him to travel with her.

He had no knowledge of the details of an official within the DOC who would have
completed the form requesting him to accompany Hon Pule in the capacity of a
companion. Whilst he recalls that he was requested to accompany the former
Minister as a friend, he conceded that the reflection and/or nomination for

companion would have related to the Mexico trip, which was erroneous.

In connection with his visit to Kuala Lumpur in Malaysia, Mr Mnggibisa stated that
Ms Bouwer arranged all business meetings for him and that she had to leave early
because she had another engagement elsewhere. He also said that Ms Bouwer had
a cordial relationship with the Malaysian High Commissioner, Thami Mseleku and
staff in the embassy to an extent where she publicly referred to the Embassy as her

second home.
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He further stated that whilst in that country, both of them used vehicles that were
provided for by the State (embassy) for all their business visits and in connection
with his accommodation whilst in Kuala Lumpur, a friend accommodated him and he

never a benefited from the State with regard to the Kuala Lumpur visit.

In traversing the interview | had with Ms Bouwer as contained in the provisional
report, Mr Mngqibisa felt that Ms Bouwer contradicted herself in many respects and
cited the contents of her correspondence to Vodacom dated 27 August 2012 in
which Ms Bouwer praised Khemano for the manner and the role they played in
ensuring that the event was successful and accused Ms Bouwer of being
economical with the truth when she was interviewed by the Public Protector. He was
of the view that the contents of this letter should have been considered and not rely
on Ms Bouwer’s evidence. According to him | was predisposed to making adverse

findings against him.

With regard to CBP's acceptance of the R10m donation from the DOC, Mr
Mnggibisa felt that Ms Bouwer was being projected as an innocent victim of
circumstance. He also felt that the provisional report projected him as an insider to a
circle of people in the DOC that possessed sensitive information through which his
involvement in the ICT indaba was facilitated and according to him, that was
incorrect and ill-founded. He felt that the provisional report portrayed him and his
company’s participation in organizing the event as having been facilitated by some

form of illegality or proscribed conflict of interest.

In his observation of the contents of the provisional report, Mr Mngqibisa felt that the
report seeks to project him as a person who without the conduit of Hon Pule would
not have been able to participate in organizing the 2012 ICT Indaba despite the fact
that his company is a duly registered business that has been in existence years
before the conceptualization and implementation of the event. By extension, so said
Mr Mngqibisa, the report seems to portray him as someone who lacks the requisite

skills and ability to have partaken in the event.

Mr Mnggqibisa considered the manner in which the investigation had been conducted
as having been a witch-hunt aimed at finding dirt against Hon Pule and to be able to
do that, he had to be projected as someone who did not possess the required
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credentials that would have made him suitable to participate in the event and in so
doing, Mr Phiri of the DOC is placed as a conduit through which Mr Mnggqibisa was
accorded a lifeline to link with Ms Bouwer. He confirmed his refusal to comment on
the nature of the relationship between him and Hon Pule and stated that the enquiry
into the nature of their relationship falls outside my mandate and particularly

because he is an ordinary private citizen.

According to Mr Mnggibisa, the mandate of the Public Protector does not provide
he/him with powers to investigate or act graciously towards private entities more so
when her findings in the provisional report are not supported by factual basis. He
challenged my impartiality, accused me of making mistakes of law and questioned

my impartiality.

He contended that the findings of an existence of a romantic relationship between
him and Hon Pule are without basis as such findings rely purely on untested
aliegations. He felt that his evidence was not considered by the Public Protector.

in conclusion Mr Mnggibisa stated that the Public Protector derives her powers and
jurisdiction from the Constitution and the Public Protector Act and as such, she can
only do what the law allows her to do and not act in a high-handed manner and as a
consequence thereof, the contents of her provisional report are objectionable. In so
far as the remedial action contained in the report calling upon law enforcement
agencies already seized with the matter to proceed expeditiously on matters already
referred to by Parliament, Mr Mngqibisa submitted that there is no basis for him to
be expected to express any apologies to either Ms Bouwer or the media as the

findings are reviewable.

The evaluation of Mr Mngqibisa’s response to the provisional report.

In his response to the contents of the provisional report, Mr Mngqibisa reiterated that
he is a private businessman and that my investigation does not extend to him in his
private capacity except for those aspects of the investigation which implicated him
and Khemano in organizing for the hosting of the DOC Indaba as well as any

irregular payments that may have been made to Khemano.
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He further was of the view that Mr Phiri of the DOC was his personal friend and that
it was a coincidence that she met Mr Phiri in the company of Ms Bouwer at the
Palazzo Hotel in November2011. He confirmed that his company was sub-
contracted by CBP to assist in organizing the event. He challenged my findings in
respect of the payment of R15 million Into ABR Consulting banking account; that the
said payments were diverted into that account; an amount of R6 million was
irregularly paid into his banking account ostensibly for services rendered in
organizing and hosting the event; that my findings were biased towards Ms Bouwer;
that he travelled abroad in the company of Hon Pule at state expense; that |
projected him as a person who without the conduit of Hon Pule and Mr Phiri would
not be able to participate in organizing the event; that | am not empowered to
investigate private entities that | can only investigate what the Constitution and the

law authorizes me to investigate.

The Public Protector's mandate deriving from section 182 of the Constitution is to
support and strengthen constitutional democracy by investigating any conduct in
state affairs, or_in the public_administration in any sphere of government, that is

alleged or suspected to be improper or to result in any impropriety or prejudice;

reporting on that conduct; and taking appropriate remedial action.

Further thereto, section 6(4)}a) of the Public Protector Act provides the Public

Protector with powers “fo investigate, on his or her own initiative or on receipt of a

complaint,_any alleged-

(vi) Maladministration in connection with the affairs of government at any level;

(vii) Abuse or unjustifiable exercise of power or unfair, capricious, discourteous or
other improper conduct or undue delay by a person performing a public

function;

(viii)mproper or dishonest act, or omission or offences referred to in Part 1 fo 4, or
section 17, 20 or 21 (in so far as it relates to the aforementioned offences) of
Chapter 2 of the Prevention and Combating of Corrupt Activities Act, 2004,

with respect fo public money;

(ix) Improper or unlawful enrichment, or receipt of any improper advantage, or

promise of such enrichment or advantage, by a person as a result of an act or
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omission in the public administration or in connection with the affairs of

government at any level or of a person performing a public function; or

(x) Act or omission by a person in the employ of government at any level, or a
person performing a public function, which results in unlawful or improper

prejudice to any other person”

In addition to the powers vested in the Public Protector by section 6(4)(a) of the Act,
section 6(5) also empowers the Public Protector with a mandate to investigate on
his or her own initiative or on receipt of a complaint any of the allegations referred in
subsections (i) to (v) of paragraph 7.10.2.4 above. Section 6(4)(c) of the Act also
provides that the “Public Protector shall, be competent, at a time prior to, during or

after an investigation-

{( ..or

(i} If he or she deems it advisable, fo refer any matter which has a bearing on an
investigation, to the appropriate public body or authority affected by it or to make

an appropriate recommendation regarding the redress of the prejudice resulting

therefrom or make any other appropriate recommendation he or she deems
expedient to the affected public body or authority”

| admit that Mr Mnggqibisa is a private person and a businessman whose company,
Khemano was sub-contracted by CBP, another private company contracted by the
DOC to assist in organizing the Department's 2012 ICT Indaba. | however do not
agree with his assertion that the investigation does not extend to him as it does by
virtue of his and Khemano's involvement and participation on an event that related

o state affairs.

With respect, his involvement and participation in organizing the hosting of the 2012
ICT Indaba was an occasion related to state affairs with the DOC having been the
host of the event and also being an organ of state involved in the affairs of
government who also happens to be the custodian and policy holder of ICT matters
in the Republic as mandated by the Electronic Communications Act 36 of 2005.
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In connection with the meeting held at Palazzo Hotel in November 2011, there is no
dispute that the meeting took place as all the three parties that were involved
admitted that indeed, the attended the meeting.

It is also not in dispute that Mr Mnggibisa and Mr Phiri are bosom friends having a
close relationship spanning a period of time whilst they were members of the ANC
Youth League. During the investigation, Mr Phiri also confirmed the existence of this

cordial relationship between them.

| however do not agree with Mr Mngqibisa's assertion that meeting Mr Phiri on that
day whilst he was having another meeting with Ms Bouwer was coincidental. All
indications point to a planned meeting with a view to inserting him in organizing the
hosting of the event. Mr Mngqibisa himself confirmed that they had planned to meet
socially and he enquired from Mr Phiri when they could meet until the telephonic

arrangements him to meet at the said hotel.

In as much as the meeting may have been private and social in nature, the meeting
resulted in a formal business transaction involving Mr Phiri’'s employer the DOC that
benefited Mr Mnggibisa to the tune of R6 million. In the event that this meeting was
not arranged, all probabilities indicate that Mr Mnggibisa would not have been
involved in organizing the hosting of the DOC ICT Indaba, as Ms Bouwer did not
have him and his Khemano in mind as a sub-contractor until it was made possible

by Mr Phiri who introduced him to Ms Bouwer and the rest is history.

In connection with the involvement of Ms Sheryl Manchisi and her ABR Consulting,
the information and evidence obtained during the investigation indicates that it is Mr
Mnggqibisa who brought her and ABR Consulting on board to assist in organizing the
hosting of the event. Khemano’s Project Manager at the time, Ms Primrose
introduced Ms Manchisi to Ms Bouwer. Ms Manchisi herself confirmed that she was
approached by Mr Mnggqibisa and had a contract with his company, Khemano. The
bring in of ABR Consulting into the picture also benefited Mr Mnggibisa in that he
pocketed an amount of R6 million that was deposited into one of his investments
account by that company on instructions the said amount was paid into his account
via a schedule with approximate amounts of R3 and 4 million having been paid to
him over a period. The money was fransferred into Mr Mngqibisa's Matlo

Investments account. He did not deny this fact during the investigation.
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With regard to the payment of R15 million MTN sponsorship into ABR Consulting
banking account instead of CBP account, | do not agree with Mr Mnggibisa’ s

argument that the said payment did not constitute a diversion.

The money was diverted on instruction from Mr Mnggibisa himself. This was
confirmed by the owner of the banking account to which the money was deposited,
Ms Manchisi, who also testified that the money was paid into her account on
instruction of Mr Mnggibisa and R6m of it was also transferred into one of Mr

Mnggibisa’s investment accounts on his directive.

MTN, the sponsors of the R15 miillion towards an event related to state affairs also
confirmed during the investigation that the sponsorship was offered at the request of
the DOC and MTN agreed to sponsor the ICT Indaba and become a Diamond
Sponsor for R15 000 000.00. They further confirmed that the DOC advised them
that Ms Bower and not Manchisi or ABR was the event organizer.

MTN also confirmed that on 3 May 2012, they entered into a sponsorship agreement
with ABR contrary to the DOC's advice that Ms Bouwer was the event organizer and
ultimately, R6 million of MTN sponsorship was pocketed by Mr Mnggibisa. | also do
not share the sentiments of Hon Pule, the DOC and Mr Mnggibisa that the money
was private money as it ceased to be so when MTN paid the money into ABR
account in fulfilment of their decision to sponsor the ICT Indaba following the
request of the DOC. That is despite the fact that the money was not deposited into
the state. Needless to say the arrangement between the DOC and the CBP was that
monies and sponsorship should be deposited in the latter's banking account.

The evidence indicates that Mr Mngqibisa improperly benefited from state money
that MTN intended to sponsor an event related to state affairs which was shrewdly
diverted from its intended recipient, the state and irregularly deposited to ABR
banking account resulting in Mr Mnggibisa pocketing an amount of R6 million. Just
as Mr Mngqibisa carefully orchestrated his and Khemano insertion into the Indaba
fold in cohorts with Themba Phiri, he also deviously brought ABR Consulting in to
the picture as a consequence of which he was improperly and unjustly enriched to
the tune of R6 million from the MTN sponsorship of R15 million meant to sponsor an

event related to state affairs.
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Therefore, MTN paid the R15 million sponsor because it was solicited by the DOC to
enable the Department to hold the ICT Indaba that related to state affairs. However
the manner in which it was paid remains an issue as it was not paid in accordance
with legal prescripts and it was paid to the account of ABR Consulting contrary to
the Department’s advice that Ms Bouwer was the event organizer.

With regard to Mr Mngqibisa’ s denial that she travelled abroad in the company of
Hon Pule at state expense, the information and evidence obtained during the
investigation indicate that he indeed travelled at state expense. It is immaterial how
many times the state paid for his travelling expenses abroad. The fact is, he
improperly benefited from the state that paid for his travels despite him being a
private person and businessman as he bragged.

Mr Mnggqibisa also confirmed that the South African Government in particular the
DOC paid for his travelling expenses to Mexico in September 2009 when he
accompanied Hon Pule. He fumished me with a proof of payment of a sum of
R89 326.35 paid into the DOC account on 18 July 2013.

It has been noted that Mr Mnggibisa refunded the money to the state three years,
two months later .and long after the investigation commenced. The guestions that

arise from that are;

6.17.21.1 Whether Mr Mngqibisa would have refunded the state had it not been for this

investigation;

6.17.21.2 When he boarded an aeroplane to Mexico, who did he think was going to pay for

6.17.22

his trip prior to him taking the business class seat

Another issue of concern is Mr Mnggqibisa’s averment that he reconciled all his trips
abroad and discovered that the only trip where he travelled at state expense was in
respect of the Mexico trip. The questions that arise in this regard are reasons why
Mr Mnggqibisa embarked on such reconciliation when he denied that the state ever
paid for his travelling and whether he would have embarked on such a reconciliation
had the matter not been brought under my attention for investigation as well as
whether the money would ever have been refunded to the state as he did if it was

not for this investigation and the fact that | am in possession of a proof of payment
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by the state for this particular trip which was presented to him during the

investigation.

With regard to Mr Mnggqibisa’'s averment that whilst in Kuala Lumpur in Malaysia, he
and Ms Bouwer were ferried around in state vehicles that were used for that
purpose by the embassy and that a friend accommodated him whilst in Malaysia
and therefore did not benefit from the state with regard to that visit. With respect, |
totally disagree with Mr Mnggibisa as he improperly benefited when he was
transported in state vehicles whilst in Malaysia. What Mr Mngqibisa does not also
say is who his friend that accommodated him is. What he also does not say is that
he was part of Hon Pule’s delegation that visited Malaysia and on arrival; he also
attended a debriefing session in her hotel room and attended meetings held on 25

April 2012 where Ms Bouwer was also present.

With regard to Mr Mnggqibisa’ s accusation that | am projecting him as a person who
without the conduit of Hon Pule would not have been able to participate in
organizing the Indaba despite his company having been in existence years before
the conceptualization of the Indaba. | deny having projected Mr Mngqibisa in the
manner suggested. The fact is, had Mr Mngqibisa not been introduced into the
Indaba fold at the Palazzo Hotel meeting wherein his friend Mr Phiri was also
present, he would not have participated in the organizing of the event as Ms Bouwer

had other plans on who to sub-contract to assist her.

Mr Mnggibisa also contends that the investigation was a witch-hunt aimed at finding
dirt against Hon Pule and for me to do so, | am placing Mr Phiri as a conduit in that
regard. | deny these accusations as | have nothing to do with the people that he
mentioned that would make me compromise my integrity and that of my office. It is
Mr Mnggibisa himself who informed me during the investigation that he has a
longstanding friendship with both Hon Pule and Mr Phiri which they also confirmed
and as a result thereof, in conducting my investigation, my enquiry had to consider
these relationships' relevance in the procurement of service providers that were to
assist in organizing an event related to state affairs which was the ICT Indaba in this
case. The focus of the investigation was solely on the service providers contracted

one way or another to provide the state with services that related to state affairs.

127



P

Public Protector PUBJIC BRCOTECICOR

6.17.26 In conclusion, the mandate of the Public Protector extends to an investigation into

6.18

6.18.1

6.18.2

6.18.3

6.18.4

6.18.5

any conduct related to state affairs and it does not matter whose conduct it is

whether it is a private person as long as what he does is related to state affairs.

The interview with Ms Primrose Moloantoa

When Ms Moloantoa was interviewed on 19 May 2013,the interview focused on the
allegation of corruption in the involvement of ABR Consulting to participate in
organizing the hosting of the 2012 ICT Indaba and the subsequent diversion of MTN
sponsorship funds amounting to R15 million and the subsequent payment of R6

million to Mr Mnggibisa.

She was also questioned about the role played by her company, A-List Investments
in organizing the event as well as the amounts claimed by Mr Mnggqibisa in respect
of services rendered by that company in organizing the event, whether the amounts

claimed were subsequently paid to her as the owner of A-List Investments.

Ms Moloantoa stated that she was officially appointed by Mr Mnggibisa and his
Khemano Investments to be a project leader responsible for organizing the event on
behalf of Khemano. She understood herself to be employed by that company during
that period. She stated that there was no role played by A-List Investments as the
company was not active. She only received a remuneration R150 000 for her work

as a project leader of Khemano.

Ms Moloantoa was presented with an invoice from Khemano dated 6 August 2012
where CBP was invoiced a sum of R2 053 866.00 in respect of services she
rendered and asked whether she received such payments. She denied having
received the said amount and reiterated that the only amount representing a salary
that she received was R150 000.

Her understanding was that she was going to work together with CBP in their
capacity as a main service provider contracted with the DOC. She stated that there
was a time where Khemano did not receive funds from CBP and used its own
money to pay service providers. Because they did not have funds for two months,
Ms Moloantoa wrote a letter to the DG of the DOC, asking to use the DOC'’s

advertising credit line.
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She stated that in a meeting with Ms Bouwer at the offices of the DOC, she
explained to them the background of the ICT Indaba idea and how CBP came to be
appointed for the job. Ms Bouwer further explained that the DOC will assist her in
acquiring the venue with an amount of R5 million and a further RS million for any
other event management requirements. It was not stated as to what other

requirements were going fo be.

She stated that she only received R50 000 for her services monthly and the event
was managed jointly with the DOC, wherein the Department had to invite Ministers
because she was not able to do so, although she wrote all the letters. As
stakeholder manager, she was required to manage relations with the DOC and to

make sure that they are on board.

On the issue of the sponsors she said that before the sponsors came on board, they
first wrote proposals to the sponsors. Letters inviting sponsorships were drafted by
her in consultation with Mr Mnggibisa, Ms Bouwer and Ms Manchisi of ABR. Those
letters were then forwarded to the DOC for signature by the Minister. When letters
were sent to sponsors, no one was on board as to what the ICT indaba was all

about, but after the letters the sponsors started to show understanding.

They then went on a sponsorship drive to explain to the sponsors the structure and
purpose of the event and to ensure that the sponsors had the date where and when

would the event take place.

She submitted that it is her belief that sponsors were alerted prior to letters being
sent to them but as a matter of protocol, were supposed to be signed by the
Minister. She said that no one was committed to the ICT Indaba. That it's only after

the proposal where people started to understand what the event was all about.

The prospectus that was used for marketing the event contained the logo of all
companies that were expected to participate in making the event happen through

sponsorships, but the main logo was that of the ICT Indaba.
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On 11 April 2012 she sent an email to MTN and the contents of the e-mail were as

follows

“To this end, the South African Department of Communications has entfered info a
five year partnership with the ICT Indaba Organization, as an anchor supporter. The
South African Government will be broadly represented in the event, led by the
President of South Africa, His Excellency Jacob Zuma, Honourable Minister of
Communications Ms Dina Pule, who will be hosting other African Ministers.
However, the Indaba will not be successful without active participation of industry
leaders such as your company. We therefore invite you to participate as a sponsor.”

Her understanding was that Ms Bouwer was hired as an event manager to manage
the ICT Indaba. Khemano's role was that of a host and project leader but not the
owner of the event. She understood CBP as having proposed the idea of the Indaba
to the DOC. She believed that it was given an endorsement by the President and

Hon Pule.

Ms Moloantoa stated that for a while they didn’t receive any money from sponsors,
except from the DOC. Mr Mnggibisa had to use his own money to keep the
organising of the event going and to pay people who were working towards the
realization of the Indaba. They had to use the DOC's name as liaison to get
sponsors on board, because the event belonged to the Department and the ICT

Indaba account was still empty.

She submitted that she did not sub contract her Company (A List) with anyone. She
said that she was not interviewed in any investigation, be it MTN or the DOC. Her
interview with the Public Protector Investigators was the first interview in connection
with the investigation into the organising of ICT Indaba. She only spoke to the
Auditor who thought she was the owner of Khemano.

She stated that she was the one who introduced Ms Sheryl Manchisi to Ms Bouwer
in a meeting held at Khemano offices. Ms Manchisi was then hired to work on the
Indaba from March2012. Ms Manchisi was very instrumental in organizing the event
as she had a database of people that they wanted to invite to the Indaba. It
therefore became critical that they had e-mails and contacts of relevant people and

stakeholders that they wanted fo invite to the event.
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When allegations of irregularities regarding the utilization of funds meant for the
hosting of the Indaba surfaced, Mr Mngqibisa and Ms Bouwer appointed an Auditor
to investigate the allegations. The purpose for the audited report was to set it out as
to who received how much money, for what and whether that money was used

properly or not.

She confirmed that the R15m sponsorship from MTN was paid into ABR bank
account. She together with Mr Mnggibisa knew on the same day when MTN
transferred money into the ABR account. Ms Manchisi informed them. She stated
that the payments were made as per arrangements with Ms Bouwer due to

prablems experienced with CBP account.

However, Ms Bower was not involved with negotiations with MTN in that regard as
she gave her and Ms Manchisi a go ahead as she trusted them. She stated that she
was not aware of the R6m paid into Mr Mngqibisa’s account as she had no access
to that information. Mr Mnggibisa and Ms Manchisi would be the appropriate

persons to answer in that regard.

The interview with Ms Sheryl Manchisi

The interview with Ms Manchisi on 31 May 2013 focused on the appointment of ABR
to participate in organizing the 2012 ICT Indaba; the role played by that company in
organizing the event; circumstances surrounding the diversion of MTN sponsorship
of R15m paid into ABR account instead of the nominated banking account of CBP,
and the subsequent payment to Mr Mngqibisa of an amount of R6 million.

Ms Manchisi confirmed her ownership of ABR. She stated that there was no
potential conflict of interest in the appointment of ABR as a service provide rto assist
in organizing the hosting of the ICT Indaba. Ms Manchisi confirmed that her
company was brought on board by Khemano and had a contract with that company.
She subsequently met with Ms Bouwer of CBP through Khemano.

According to her, ABR commenced its duties in February 2012 and was charged
with the duty of project management, concept development, contracts and invoicing
in respect of organizing the hosting of the event. The terms of their contract included
a retainer fee of R180 000 a month and an unspecified final fee.
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apparently paid into the principal account of ABR, a course which was met with
incessant scepticism and query. She further stated that, later on, she opened a
separate account, referred to as the “sub- account” or “special account” as per
Khemano and CBP’s directive. She further stated that she had listed Ms Primrose
Moloantoa, who played various roles in the consulting companies and the event
itself, as a co-signatory to the said account. According to Ms Manchisi, she decided
to open the separate account in the interest of transparency, which is contradictory
to her prior statement that she had done it on the instruction of Khemano and CBP.

Ms Manchisi further stated that one of the would-be sponsors, MTN had requested
financial statements, among other things from CBP as part of their strict
requirements and CBP’s tax clearance certificates had expired and that Ms Bouwer
outrightly refused to comply with the request, stating that she would look into getting

the requirement waived instead.

She confirmed that the R15 million sponsorship from MTN was paid into her account
on instruction from Mr Mnggibisa of Khemano. She also stated that Mr Mngqgibisa
was paid via schedule, with an approximate amount of R3 miilion and 4million being
paid respectively to him over a period. She stated that the residue of the sub-
account was paid to the principals, with an amount of nearly R7 million having been
transferred for the account of Matlo Investments as per Khemano directive. This was

one of Mr Mnggibisa’s investment accounts.

She indicated that CBP was not hands-on with this project, and only attended status
meetings. She stated that the distance between the places of business of the
different role-players may have been to blame. She concluded her interview by
reiterating that ABR had not taken any money received from sponsors and other
sources save for the R180 000 retention fee due to it.
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The evidence and information obtained from Hon Dina Pule

A written submission by Hon Pule

A letter was addressed on 12 February 2013, Hon Pule advising her of the
complaint lodged and allegations made against her and the DOC and requesting
her response and documents. She responded on 8 March 2013 expressing her
willingness to cooperate fully with the investigation in so far as it relates to her

and the Department to which she was appointed as Minister.
In her written submission, Hon Pule, stated inter alia, the folfowing:

“There is no tender document or request for a proposal as this was an unsolficited
bid by Carol Bouwer Productions (“CBP").

To substantiate her submission, Hon Pule attached a copy of the National
Treasury Practice Note No 11 of 2008/2008 which provides guidelines for
Institutions dealing with unsolicited proposals andfor concepts. She further

explained that;

“CBP came up with the idea of the ICT indaba and approached the DoC to
partner CBP for the hosting of the Indaba. As provided for in the aforesaid
practice note, any proposal received by government department outside its
normal procurement process by a sole supplier can be considered if it is
innovative and unique. The concept by CBP was considered as an unsolicited bid
in terms of the aforesaid practice note and was accordingly approved by the DoC
resulting in the signing of an agreement with CBP in January 2012.

The idea and approach by CBP to the DoC took place before | was appointed as
Minister of Communications in October 2011 and | am advised that this approach
dated back to approximately May 2011. The then Deputy Minister of the
Department was pivotal in dealing with the issues relating to the holding of the
indaba and the suggestion that CBP be appointed.
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In supporting her averments that the Indaba was conceptualised before her
appointment as Minister, Hon Pule attached a copy of minutes of the
“coordinating machinery meeting” of the DOC held on 4 August 2011 confirming
that;

“there should be an inaugural ICT Indaba next year 2012” the aim of which would
be lo “reposition the Department in the ICT sector” as well as correspondence
forwarded by the Department to potential sponsors before she was appointed as
Minister in October 2011.

Hon Pule confirmed that her office did approach sponsors directly but certainly
oid not have dealings with Mr Mngqibisa or the way in which CBP worked with
him in preparing for the Indaba. She also attached correspondence from CBP to
the DDG in the Ministry of Communications, Mr Themba Phiri which confirmed
that CBP were the originators of the ICT indaba and conceptualised the Indaba.
In explaining her involvement in the preparations for the hosting of the event, Hon
Pule stated that,

“Shortly after my being appointed as Minister in October 2011, | was briefed by
various representatives of the Department regarding the discussions which had
taken place between Mr Bapela and CBP. This culminated in a “minutes to the
Minister” being drafted on 21/11/2011 and sent fo me.

This minute sets out the background to the DoC’s participation in the ICT Indaba
and the detailed discussion which took place with Telkom regarding their
involvement in the Indaba. Additionally, the minute contains the ferms of
reference for the Indaba. The minute deals further with the financial implications
af the Indaba and recommends that | support the content of the minute, approve
the signing of the agreement between CBP and the DoC and consider inviting
Telkomn to participate in the Indaba. The Minister attached to her statement a
copy of the minute and stated that: “af the time of receiving the minute | had no
contact with CBP.”

With regard to the Intellectual Property rights to the ICT Indaba, Hon Pule

confirmed that,
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“CBP was the originator of the ICT Indaba concept, to which the DoC was invited
fo partner. It was my understanding that the appointment of service providers and
third parties, who played a rofe in the organisation of the Indaba, were the sole
responsibility of CBP. It was also my understanding that the CBP team would
invite other partners and sponsors to become involved. This included particularly

companies from the private secior.”

In confirmation of her statement above, Hon Pule referred to Ms Bouwer s
correspondence to her dated 25 November 2011 wherein she stated that

‘I approached the Department almost a year ago with a proposal to launch the
first paperless ICT Indaba that reclaims South Africa’s erstwhile leading role in the
sector. The IP of such an Indaba rests with us, however we believe it is critical
that we do not pursue this on our own but in partnering with the department of

communications”

and further:

it was agreed that the CBP team would secure the premises, the experis
required, international speakers of the highest calibre as well as ensuring the

best Indaba ever hosted on our shores”,

Hon Pule advised that she sought the approval of the Cabinet and in this regard
she stated that

“I took the ICT Indaba event to Cabinet through a Cabinet Memorandum, in order
to obtain support as an important event that would atfract foreign participants,
from Ministers of external governments, to public officials as well as experis and
private companies. To ensure the Indaba’s success the DoC also encouraged
the Privale sector, civil sociely; labour as well as ordinary citizens to support the
event by providing support CBP” She thus attached a copy of the Cabinet

Memorandum that she was referring to.
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With regard to the involvement and support of her Department towards the

hosting of the event, Hon Pule stated that;

“The DoC did everything in its power fo support CBP, as a small black
empowered company, to host the Indaba with the necessary support from the
industry. The DoC only provided its financial support to the tune of R10 000 000.

...1 again emphasise that the appointment of suppliers and other third parifies was
the sole responsibility of CBP. As is evident from the Agreement, by the time the
Agreement was signed in January 2012, CBP had already secured Telkom as a

Platinum sponsor for the Indaba.

! rejterate that when | was appointed as Minister | was advised that the DoC (and
particularly the previous Deputy Minister) had been negotiating with CBP
regarding the hosting of the Indaba and that these negofiations had been on-

going for quite some time.

On my appointment, | was briefed about the idea of arranging the Indaba and
CBP's involvement. Officials of the DoC stated that they wanted to continue the
relationship with CBP who had already made numerous requests for
sponsorships from companies such as MTN and Vodacom. | was advised that
matters with CBP and the organisation of the Indaba were at an advanced stage.

Having considered this advice, including the minute of 21 November 2011 and
having questioned the DoC officials about the matter, | agreed that the DoC
should proceed with its discussions with CBP which culminated in the agreement.

Insofar as | was aware the relationship between CBP and the DoC starfed in
approximately May 2011 when Carol Bouwer came to the DoC with a proposal
for the hosting of the ICT Indaba.For the reasons setf out above, it was decided
that the DoC should continue with CBP for the organisation of the ICT Indaba.

! reiterate that, at the time this happened, | had no links whatsoever fo Carol
Bouwer or CBP and | certainly did not know her personally. | subsequently did
meet her when the Deputy Director General of Communications introduced me to
her so that she could deal with specific issues relating to the positioning of the
ICT Indaba in South Africa. This was after relevant agreement with CBP was

concluded.
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As is normally the case, when a contractor is awarded a particular contract, that
contractor is able to independently sub-contract various aspects of the project to
other parties within the frame work of the contract and state procurement rules.
Insofar as any such decision for the sub contacting of the original coniract was

made, it was made solely by CBP and did not involve me in any way.

! was never involved in any discussion regarding sub-coniracting or how CBP
managed the organisation of the Indaba or its own sub-coniractors. Accordingly,
if Mr Mngqibisa was allowed by CBP to deal with the administration of funds, this
was done sofely at the discretion of CBP and was not within my Knowledge. |
also have no knowledge of what Mr Mngqibisa or Khemano investments Holdings

was paid by CBP as a fee for assisting with the Indaba.

At no stage when entering into the agreement did | have information relating to
the business relationship between CBP and Mr Mnggibisa. The decision taken to
appoint him and his company as a sub-contractor of CBP was taken solely by
CBP.”

In support of her averment, Hon Pule attached a letter from CBP to Vodacom
dated 27 August 2012 in which CBP stated as follows regarding the appointment

of Khemano;

“Mr Mnggibisa’'s company came to work with us at the back of their proven frack
record in the events management and most notably their work on the 2010 FIFA
World Cup. Amongst the companies considered they seem to have the required
depth of understanding of our brief, and were comfortable with the unrealistic
deadline we were setfing for this exercise. The resuffant success of the ICT
Indaba in our view vindicates us that we made the right choice. It is important to
dispel the allegation that Minister Pule infroduced us to Mr Mnggibisa”

In connection with reports to the effect that the matter was investigated by the
AG, Hon Pule submitted that;
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6.20.1.12

6.20.1.13

“The Departmental appointment procedurs was investigated by the Auditor —
General and his report found that the appointment process met all required steps
in terms of the unsolicited bids procedure as per the National Treasure Practice

Note No: 11 of 2008/2009 and therefore no discrepancies were found.”

Further to the above and in response to allegations that Mr Mnggibisa bought her
a pair of French designed Christian Loubotin shoes which she wore at the ICT
Indaba using sponsorship funds, Hon Pule stated that;

“I have never received shoes as a gift from anyone, including Mr Mngqibisa. |
bought the shoes personally. | accordingly cannot comment further on the
allegations. The shoes were nof declared as a gift as, quite simply, they were not
a gift. I have disclosed all gifis received by me in the required submissions to

Parliament.”

Hon Pule further responded to allegations that she travelled abroad at state

expense in the company of Mr Mnggibisa by saying,

“While | have been on international frips. to events where Mr Mngqibisa was

among those present, | have nof taken any trips specifically in his company at the

state’s expense. [emphasis added]

Hon Pule further denied having unduly influenced the awarding of the ICT Indaba
proposal so as to improperly benefit Mr Mngqibisa stating that such allegations
were baseless. In connection with allegations regarding her personal relationship

with Mr Mnggqibisa concluded as follows;

“The allegations concerning my personal relationship with Mr Mnggibisa are
unfounded. While | have a long standing friendship with Mr Mngqibisa having
originally met him through the ANC, he is neither my permanent companion nor
life partner. Despite my friendship with Mr Mnggibisa, he did not receive any
improper financial benefit through his dealings with the DoC. Indeed all his
dealings were with CBP and not with me or the DoC.”
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6.20.2

6.20.2.1

6.20.2.2

6.20.2.3

Correspondence from Hon Pule addressed to Ms Carol Bouwer dated 15
December 2011.

On 15 December 2011 Hon Pule addressed a letter to Ms Bouwer under the
heading, “Request for partnership in hosting of the International ICT Indaba”.

In her correspondence. Hon Pule outlined the role that will be played by her
Department in the hosting of the 2012 ICT Indaba and thus committed the DOC

as follows:

. That the Department will partner as a main role player in taking responsibility for

all diplomatic related responsibilities;

. That the Department will work with you In formulating the agenda of the

conference to inform on topical issues to be discussed during the ICT Indaba;

. That the Department will make a financial contribution of R10 million, which part

will be used to secure the venue for the ICT Indaba;

. In this regard, an MOA will be signed to facilitate the relationship which will

ensure the success of this partnership;

. That the Department will reserve a right to invite the President and or the Deputy

President”

Hon Pule concluded her correspondence by informing and reminding Ms Bouwer
that her Department would not be able to contribute the full amount for hosting
the ICT Indaba. However she advised her that they are willing to offer their
support to Ms Bouwer to enable her to secure other sponsors. In this regard she

offered to sign off a letter of endorsement which CBP would use to approach

other potential sponsors for purposes of ensuring that the ICT Indaba is a

success that it must be.
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6.20.3.1

6.20.3.2

6.20.3.3

6.20.3.4

6.20.3.5

Endorsement letters issued by Hon Pule in respect of the 2012 ICT Indaba
addressed to the Chief Executive Officers of Telkom, MTN and Vodacom.

Following her appointment to the portfolio of Minister responsible for the DOC in
November 2011 and on the same date that she committed to CBP, her
Department's support and financial contribution of R10 million towards hosting of
the ICT Indaba, Hon Pule addressed a letter dated 15 December 2011 to the
CEOQ of Telkom Ms Pinky Moholi. This was despite CBP introduction of Telkom to

the DOC as a main sponsor of the event rated under platinum sponsorship.

in her correspondence under the subject, “Endorsement of the Information
Communication Technology (ICT) Indaba for 2012 onwards "Hon Pule informed
Ms Moholi that;

“The DoC has entered into partnership with Carol Bouwer Productions regarding
the concept of hosting the first ever Information Cormmunication Technology (ICT)
Indaba in South Africa.”

She further informed her that the event would be hosted annually starting in June
2012 and again committed her Department both financially and administratively
to ensure a great success of the event. She concluded her correspondence by
inviting Telkom to cooperate with the DOC and CBP together with other ICT
stakeholders in ensuring that the ICT Indaba is a success.

In another letter of invitation to support the event, Hon Pule addressed
correspondence dated 5 March 2012 to the Managing Director of MTN Group
Limited, Mr Karel Piennar inviting him to partake in the hosting of the event thus
advising him of her Department’ s support for same.

Hon Pule also requested MTN to join hands with the DOC in supporting the
initiative with a view to ensuring that it is successful. Other than her own
invitation, Hon Pule informed Mr Piennar that she trusts that he will be receiving

his invitation to participate from Ms Bouwer and her team.
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6.20.3.6

6.20.3.7

6.20.3.8

6.20.3.9

6.20.3.10

6.20.3.11

6.21

On 20 March 2012, Hon Pule addressed a further correspondence to the CEO of
Vodacom, Mr Pieter Uys under the subject and heading, “Invitation to support the
ICT Indaba 2012 to be held at the Cape Town International Convention Centre”

In her correspondence Hon Pule informed Mr Uys that the Cabinet of the
Republic of South Africa supports the hosting of the first international based ICT
Indaba 2012 which will be held in Cape Town in June 2012.

She further informed him that the DOC has entered into a Memorandum of
Agreement with the event organizers without naming who the organizers were
and stated that the DoC has committed to play a key role in coordinating
government related processes to ensure that the event is a success thus
advising him as well that the Department's commitment include paying for basic

event cost requirements, including the venue.

Hon Pule thus invited Vodacom to participate and coniribute to the success of
this initiative for the benefit of the Country’s electronics’ manufacturing, ICT

market and for the country’s economic growth in particular.

There were other similar letters from Hon Pule addressed to other potential
sponsors suich as South African Post Office and NLB which the Public Protector
did not consider necessary for purposes of this investigation other than saying,
according to the event's post Indaba report, the main sponsors were reported as
the DOC with MTN rated as a diamond partner.

Gold partners were reported as Vodacom, and Telkom with Multichoice, SABC,
Forbes, IT Web and CNBC Africa classified as headline partners. Further thereto
and according to the report, there were twelve associate sponsors which included

the Post Office and SITA amongst others.

Documentary evidence obtained from Hon Pule in support of her case
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6.21.1.1

6.21.1.2

6.21.1.3

6.21.2

6.21.2.1

Minutes of the DOC Coordinating Machinery Meeting held on Thursday, 4
August 2011 at the Ficus Rooms Conference Centre, Sunninghill, Sandton

According to the information and evidence obtained from Mr Phiri and Hon Pule,
a series of meetings to discuss the hosting of the ICT Indaba were held as far
back as March 2011 under the chairmanship of Hon Bapela. Another meeting
was held in July 2011. However, minutes of these meetings could not be

obtained during the investigation.

On 4 August 2011, a further meeting of the DOC's Coordinating Machinery was
held under the chairmanship of Hon Bapela to discuss the ICT Indaba. During
this meeting, it was decided that there should be an Inaugural ICT Indaba in 2012
and the aim of which would be to reposition the DOC in the ICT sector. The
relevant resolutions taken from the said meeting were that:

“There should be an Inaugural ICT Indaba next year 2012 and bring the
whole world and Africa in particular together. The intention of the ICT

Indaba would be to reposition the Department in the ICT sector.”

Hon Bapela was quoted in the minutes of the meeting as having stated that the
matter was brought about as a result of the perception that part of the work of the
DOC was taken by other people. it concluded by stating that Hon Bapela made a
submission to the DG with regard to the proposed hosting of the ICT Indaba.

The Department’s Minute submitted to the Minister on 29 November 2011
with a view to briefing Minister Pule in connection with the hosting of the
2012 ICT Indaba

According to the DOC Minute route form dated 21 November 2011; Dr Bandile
Hadebe prepared the Minute under the supervision of Mr Phiri with a view to
briefing Hon Pule of the processes that had been initiated to facilitate the
participation of the DOC in planning for the hosting of the 2012 ICT Indaba.
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6.21.2.3

6.21.24

6.21.2.5

6.21.2.6

6.21.3

6.21.3.1

Dr Hadebe duly submitted the draft minute to Mr Phiri on 22 November 2011 who
in turn, forwarded it to the DG on 25 November 2011 for her to recommend
approval by Hon Pule. The DG duly recommended the approval of the Minute on
14 December 2011. It is recorded in the minute that same was submitted to the
Minister for approval on 29-November 2011. However, it is recorded in the minute
that Hon Puie only approved the Minute on 15 December 2011.

In her written submission to the Public Protector Hon Puile confirmed having been
briefed by various representatives of the DOC regarding the discussions which
had taken place between Hon Bapela and CBP.

Hon Pule stated that these discussions culminated in a “Minute to the Minister”,
dated 21 November 2011 which was submitted to her. The minute sets out the
background to the DOC’s participation in the ICT Indaba and detailed discussions
that took place with Telkom and their involvement in the ICT Indaba.

The mentioned minute further sets out and deals with the financial implications
of the ICT Indaba and recommends that Hon Pule support the content of the
minute, approve the signing of the agreement between CBP and the DOC and
and consider inviting Telkom to participate in the ICT Indaba.

The minute was signed by Mr Phiri on 14 December 2011 and submitted to the
DG for approval. The DG subsequently recommended approval by the Minister
and signed the minute on 14 December 2011. Hon Pule approved the minute on
16 December 2011.

The Memorandum number 5 of 2012 submitted by Hon Pule with a request
for the Cabinet to approve for South Africa to host the International ICT
Indaba from 4 to 7 June 2012

Hon Pule sought the approval of the Cabinet to host the International ICT Indaba
and in this regard, submitted a request to Cabinet dated @ March 2012 under file
number DOC3/03/2012. The strategic focus of the Memorandum was that:
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6.22.1

6.22.2

6.22.3

“The Cabinet memorandum proposes that Cabinet approves the hosting of the
ICT Indaba which will require govemment’s collective effort across the various
Departments, and industry stakeholders with an over-arching vision to position
South Africa as a leader in harnessing ICT's and technology diffusion for socio-
economic development and a critical player in the global knowledge economy.”

The Cabinet Memorandum was distributed to all Administrative Secretaries of
Ministers, Deputy Ministers and to DG’s in a letter from the Ministry:
Communications dated 9 March 2012. Despite Hon Pule’ s submission to the
Cabinet dated 9 March 2012, there has been no evidence submitted by the DOC
during the investigation confirming that the Cabinet approved the hosting of the
2012 ICT Indaba in South Africa following the Cabinet meeting held on 14 March
2012.

The interview with Hon Pule

Hon Pule was interviewed on 28 June 2013 after numerous failed attempts to
secure a date when she would meet the Public Protector. She confirmed during
the interview that she was a Minister responsible for the DOC from November
2011. Prior to that she was a Deputy Minister in the Presidency responsible for

Performance, Monitoring, Evaluation and Administration.

With regard to the coordination of the hosting of the 2012 ICT Indaba, Hon Pule
stated that most of the ICT Indaba preparatory functions were executed by the
administration in the DOC. Her participation was restricted to signing
correspondence addressed to Ministers inviting them to attend the event. She
stated that on her arrival at the DOC, she found the ICT Indaba issue already
there and the department only requested her to process the ICT Indaba and to
approve it. She denied having played any role in the appointment of service

providers for the ICT Indaba.

She further stated that the concept of Indaba was introduced to her by Hon
Bapela and thereafter, Mr Phiri introduced her to Ms Bouwer as the owner of the
intellectual property rights to the ICT Indaba and the fact that it was her
innovation. When she armrived at the DOC everything about the ICT Indaba was
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6.22.6

6.22.7
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already agreed about and hers was to only formalise the process. She stated that
the DOC informed her that Ms Bouwer brought an unsolicited bid which is why
they did not advertise a tender for the event as the Department received a

proposal from Ms Bouwer.

Regarding a contract entered into by and between CBP and the DOC, Hon Pule
said she was not involved in the drafting of same and neither was she involved in
the appointment of service providers. According to her, she only knew about the
appointment of CBP. Other than that, she had no clue about the appointment of

Khemano, Huntfa Live or ABR.

She stated further that if CBP subcontracted other companies to assist in
organizing the event, she would not have been aware of that as that would have
been beyond the scope of the DOC. Nevertheless, she was not involved in
administration; perhaps administrators may have been aware but not her in her
capacity as the Minister. She confirmed that on hearing the media reports about
the allegations, she immediately requested the AG to investigate the matter and

the DOC was exonerated of any wrongdoing.

With regard to allegations that she received a kickback in the form of a pair of
Christian Louboutin Shoes from Mr Mnggibisa of Khemano, Hon Pule denied the
allegation and advised that she possesses a few of those designer shoes which

she purchased herself and never received such a gift.

In connection with allegations of a romantic relationship with Mr Mnggibisa, Hon
Pule stated that she knew Mr Mnggibisa from the ANC for some time now and
she interacted with him during the period of the 2009 general elections. At the
time, they had a friendly relationship well before and after the ICT Indaba. She
has never had a spousal relationship with Mr Mngqibisa as she is still looking for
a spouse. She further denied having registered anyone as a spouse or a travel
companion in the Departments that she worked in and denied having registered

Mr Mngqibisa as such.

With regard to allegations that she travelled to Mexico in September 2009 in the
company of Mr Mnggqibisa, Hon Pule stated that she never nominated Mngqibisa
as a spouse in her trip to Mexico. She was only accompanied by Mr Mngaibisa
as a friend. She did not participate in the drafting of the travel plan as that is an
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administrative function. She pointed out that | would find no evidence in the form
of a document where she signed or nominated anyone or instructed anyone to
nominate someone to be her travel spouse. She denied having instructed the
department to nominate Mr Mngqibisa as her travel spouse or pay for Mr

Mnggqibisa travelling with her.

She stated that she was not aware that the Department paid for Mr Mnggibisa’ s
travelling and accommodation and according to her knowledge and
understanding, Mr Mngqibisa paid for himself and not the Department. She made
an example about traﬁefling officially with her children and stated that the costs
thereof are for her own account and not her Department. She advised that |
request Mr_Mnggibisa to reimburse the Department for his travelling and
accommodation costs which were allegedly paid for by the Department as she
understood him as having paid for such frips himself.

Hon Pule could not recall how many times did she travel abroad at state expense
in the company of Mr Mnggibisa and only stated that she travelled with him
several times and she was under the impression that Mr Mngqibisa paid for

himself.

She explained having requested Mr Mngqgibisa to accompany her in those trips
as she needed someone to come and join her as she was never used to travel
abroad for private or official purposes. She stated that she was apprehensive and
she did not know what was going to happen. This was the period when she was
initially appointed as a Deputy Minister in 2009 and she needed someone that

she knew.

When asked about the Department's possession of the copies of Mr Mnggqibisa's
passports, Hon Pule said she did not know how it came about that the
Department had those passports neither did she know reasons why the
Department arranged flights for Mr Mngqibisa nor where they got his contact
numbers, banking details and passport numbers in arranging for the trip to

Mexico.
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She reiterated that she never asked or requested anyone from the department to
pay for Mr Mngqibisa. She refused to answer a question whether she shared a
room with Mr Mnggqibisa whilst in Mexico or anywhere else.

With regard to the trip to Prague, Hon Pule confirmed her visit to Prague in June
2011 to attend a conference and stated that Mr Mnggibisa also attended the
same conference. She denied having travelled with Mr Mnggibisa as a spouse
and also denied that Mr Mnggibisa attended the said conference on her
invitation. She could not recall whether they shared a state sponsored chauffeur
driven car or hotel accommodation. She was on the understanding that Mr
Mngqibisa was accommodated at his own expense as they did not share a hotel
room. In connection with her trip to Paris in June 2011, Hon Pule confirmed that
she only visited Paris in transit en route to Mexico the following day. She was
travelling from Prague on her way to Mexico. She denied having travelled with Mr
Mnggibisa as his spouse to the United States in July 2011.

After denying the relationship for a long time, Hon Pule finally admitted towards
the end of her testimony that, she had had an intimate relationship with
Mnggibisa. She stated that she nominated him as her companion during trips and
shared a room with him. However, she denied that Mr Mngqibisa had a special
access to her at any point which may have been as a result of that romantic
relationship. She also said that the relationship ended before she became a

Minister and her nomination of him to accompany her once she became a
Minister was as a friend. She stated that during the time of the 2012 ICT Indaba,
she had no intimate relationship with Mr Mnggqibisa and that they are just friends
now. Together with her lawyers, they offered to arrange payments of all state
funds used in respect of Mr Mnggibisa before the investigation was concluded.

On the question of peddling influence, she contended that a relationship of a very
personal nature did not necessarily mean that the other person has a unique
access to and influence on the person's professicnal capabilities and actions.
She indicated that she was not expressly aware of the individual roles of the
different role-players in the organizing and hosting of the ICT Indaba. She has
never requested anybody to pay anyone money all she did was just participate In
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the ICT Indaba. She does not know how much Telkom, MTN, Vodacom paid
anybody and she has never collected money from either CBP or Khemano.

The Provisional Report: Response of Hon Pule.

On 17 Septembér 2013, 1 issued a provisional report on the investigation which
was presented to Hon Pule and the DOC. The Provisional report was distributed
on the basis of confidentiality to provide her with an opportunity to respond to its
contents by 25 September 2013.

Hon Pule was specifically directed at the provisions of section 7(9)a} of the
Public Protector Act which provides that:

“If it appears to the Public Protector during the course of an investigation that any
person is being implicated in the matter being investigated and that such
implication may be fo the defriment of that person or that an adverse finding
periaining to that perscn may resull, the Public Protector_shall afford such person

an_opportunity to respond in connection therewith in any manner that may be

expedient under the circumstances.” (Emphasis added)

Following the release of the provisional report, | received correspondence from
Malan and Mohale Attorneys dated 25 September 2013 advising me that they are
acting on behalf of the DOC as well as Hon Pule and requested an extension
until 2 October 2013.

On 2 October 2013, | received a further correspondence from Malan and Mohale
Attorneys wherein they complained about the fact that they could not respond to
a plethora of allegations made against his clients without considering the

testimony of all the witness interviewed during the investigation.

They filed a request for records or information relied upon in investigating the

matter in terms of the Promotion of Access to Information Act 2000. (PAIA)

Malan and Mohale Attorneys also challenged the process followed in the
investigation citing Section 7(84a) and (b) of the Public Protector Act thus
intimating that their clients cannot respond to the Provisional Report without
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having been heard in connection with the evidence led before me that implicates
them indicating that they need to examine witnesses that appeared before me as

they ware not afforded such an opportunity.

They thus requested that | shelve sine die the submission of responses to the

provisional report until | have considered their request in terms of PAIA.

| responded to Malan Mohale Attorneys on 7 October 2013 and advised them
that my investigation was conducted in terms of the provisions of section 7(4)(b)
of the Public Protector Act. It was my considered view that sufficient information
based on the evidence obtained during my investigation was provided in the

provisional report to enable his-clients to respond.

! further indicated to him that his clients were never directed by way of a
subpoena to appear before me as contemplated in sections 7 (4) (a) and 5 of the
Act as a consequence of which, they were not entitled to the information
requested as there was no formal hearing held wherein they would have been
afforded an opportunity to examine witnesses that appeared before me.

Further thereto, Malan and Mohale Attorneys were informed that his clients had
no legal right to the provisional report; the purpose of which was solely to afford
them an opportunity to point out any factual inaccuracies in the contents thereof

to enable me to consider same prior to issuing my final report.

With regard to his request in terms of the PAIA, | advised him that the said piece
of legislation is not applicable to his clients as they did not qualify to be a
“requester” as defined in section 1 of that Act. | informed him that according to
the legislation in question, a requester cannot be another public body or a
Department and/or any other functionary or institution. The issues investigated
and reported on in my provisional report occurred when his clients acted in their
respective official capacities within the DOC.

| concluded by reiterating my expectation for his clients to submit their responses
by 9 October 2013. Whilst expecting receipt of same, on 8 October 2013, |
received yet another request for an extension to file responses on 15 October
2013. The reasons advanced were the fact that his clients were in Cape Town
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and would only be available on the 10" of October 2013 and they would not have

enough time to consult with them.

They further requested copies of recordings of interviews held with their clients.
These requests were acceded to and on receipt of their clients’ consent, the
recordings were provided to them and finally, Hon Pule the responded to the
provisional report on 28 October 2013.

Hon Pule's response commenced with the citation of statutory provisions
govemning the Public Protector in particular section 181 of the Constitution and
the provisions of the Public Protector Act. In interpreting the said legislations,
they made references to Supreme Court of Appeal decided cases. For the first
time, Hon Pule challenged my jurisdiction to investigate the issues raised in the
complaint stating that | am not empowered to investigate matters in respect of
private individuals or matters that do not involve public money or those that do

not involve public activities.

The argument was purportedly based on the provisions of section 6(4)(a)(i) of the
Public Protector Act saying that | am only entitled to investigate maladministration
in government affairs or affairs in which government bears responsibility and that
I cannot investigate matters that cannot be classified as government affairs or
which does not have its origin in government affairs. It was their view that only
maladministration in state affairs committed by government employees can be
investigated by the Public Protector and that it would be ulffra vires to investigate
issues of maladministration that are considered to be non-governmental in

nature.

In her response, Hon Pule also made reference to section 6(4)(a)(ii) of the Public
Protector Act arguing that | can only investigate conduct only if a person performs
a function on behalf of the public and was accountable for such function stating
that the section is not applicable to private individuals who undertook actions in
their own interests and .in furtherance of their private affairs which were not

meant to benefit the public.
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In addition, Hon Pule felt that | can only investigate matters relating to money
owned only by the state and at a time when it was still under the ownership or in
the hands of the state. She further stated that | can only investigate actions taken
by someone performing public administration or conducted state affairs or
performed a public function and that | cannot investigate someone who does not
fall under that category even if that person benefitted or might have benefited
from the state. She argued that the focus of my investigation should only be to
the persons who are involved in state affairs or in the public administration and
that | was not supposed to have investigated the involvement of individuals falling

beyond the public sphere.

Hon Pule stated in her submission that | am not empowered to make legal
findings. According to her, | can only make findings of a factual nature as | am
empowered by the Public Protector Act to merely investigate a matter contrary to
adjudicating such a matter. She stated that | am only empowered by the Act to
disclose findings, points of view or recommendations in respect of a matter
investigated suggestingothat I may not disclose conclusions which are legal in
nature or have legal implications as the Public Protector is not a judicial officer.
According to her, it would be extraordinary for the legisiation to provide the Public
Protector with powers that would replicate or substitute those of the court of law
as that would constitute a breach of the doctrine of separation of powers.

In her submission, Hon Pule also stated that the Public Protector is not
empowered to make findings of witness credibility nor probabilities as the
conclusions thereof are partly of fact and partly of law. To support her argument,
Hon Pule made reference to a decided case dealing with a court’s finding on the
credibility of withesses suggesting that, since not only facts are used to reach a
determination on credibility, such finding is of a legal as opposed to a purely

factual nature.

It was a further averment of Hon Pule that an implicated person has a right to
cross-examine witnesses who appeared before me. She based her argument on
the provisions of section 7(9)(a) and (b)(ii) of the Public Protector Act which
empowers an implicated person to “question” withesses who gave adverse
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evidence against him-or her and made reference to decided cases dealing with

the importance of the right to cross-examine in disputed hearings.

Despite having received the letter of 12 February 2013, informing her of all
allegations against her and having been informed of same during her interview of
28 June 2013, Hon Pule submitted that the Public Protector is required by section
7(9Xa) to inform an implicated person of the allegations against him or her
arguing that she was not informed of same and on that basis challenged the
validity of the investigation on account of what she argued was inadequate

procedural fairness.

She made reference to the Supreme Court of Appeal judgment in the matter
between my office and the Mail and Guardian newspaper. She was of the view
that the Public Protector must be absolutely sure of the truth of the facts upon
which it pronounces and if necessary seek corroboration of same. She further
expressed the view that in conducting the investigation, | did not seek out all
relevant information that had a bearing on the matter under investigation and as

such, | cannot make a determination on whether the pieces fit together or not.

Despite Hon Pule having personally admitted to me in a recorded interview that
she had had an intimate relationship with Mr Mnggibisa, had nominated him as
her companion for trips and offered to pay the state for wrongful billing for his
expenses and despite having been shown the documentary evidence on him
having been represented as her spouse/companion/partner, Hon Pule contested
the finding that she acted in violation of the Executive Members Ethics Code in
representing to the DOC that Mr Mngqibisa was her spouse or companion and
travelled with him overseas at state expense. She stated that in making such a
finding | relied on hearsay evidence as | never interviewed or called the
witnesses to give evidence before me and that the DOC'’s use of both the words
‘spouse” and “companion” created doubt as to exactly what was said to whom

and under what circumstances in 2009.
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She further stated that neither she nor Mr Mngqibisa was provided with an
opportunity to cross-examine the witnesses despite their implication by virtue of
the allegations against them. She further argued that | did not approach the
investigation with an open and enquiring mind and insisted that | relied on

hearsay evidence which was contradictory.

She stated that | did not seek all information to convincingly establish the truth to
enable me to make a finding suggesting that, all in all | did not investigate the
facts properly and chose to rely on untested evidence. She made an example
about a trip to Prague in respect of which she submitted that Mr Mnggibisa
attended a business lunch hosted by the then Ambassador to Prague,
Ambassador Botha and that cannot as a matter of logic set as proof that a
relationship between Mr Mngqibisa and Hon Pule existed. She was of the view
that the information and evidence relied upon is at best circumstantial as it is

untested evidence.

Hon Pule further stated that her admission that she had an affair with Mr
Mnggibisa did not equate to inferences that | drew from the information and
evidence obtained during the investigation and reiterated that | overstepped the
boundaries of my enquiry by making a credibility finding against her despite the
fact that | did not afford her an opportunity to confront the witnesses who gave

evidence against her.

With regard to a finding that Hon Pule caused or allowed the DOC to benefit Mr
Mngqibisa in the ICT Indaba, she responded that my finding is not based on facts
and it appeared as if | was accepting the version of Ms Bouwer as opposed to
evidence of a number of other witnesses suggesting that | failed to invoke the
provisions of sections 7(4) and (9) of the Public Protector Act. She further
challenged my finding to the effect that she was economical with truth when she
stated that she had no knowledge of people who received which form of
remuneration for playing whichever role in the ICT Indaba suggesting that | again
overstepped my boundaries by making legal findings in the form of credibility and

probability findings.
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In so far as the role played by Mr Themba Phiri in inserting Mr Mnggibisa’s
Khemano into the process and his recommendation of that company as a service
provider to assist CBP, Hon Pule stated that | failed to invoke the provisions of
7(4)(a) and 7(9) of the Public Protector Act as the versions of both Ms Bouwer
and Mr Phiri are divergent as to what actually happened. Hon Pule felt that | did
not establish the whole truth and seemed to accept the version of Ms Bouwer
above that of Mr Phiri. She further stated that my finding to the effect that the
DOC and herself were unduly influenced by Mr Mnggibisa was without any
factual basis and that | misdirected myself, so is the finding that Hon Pule

allowed or caused her staff to lie to Parliament.

With regard to findings of a violation of the Executive Ethics Code, Hon Pule
stated that she did not violate section 5 of the Code as there was no obligation on
her to disclose Mr Mnggibisa and his financial interests. Hon Pule also
questioned my finding that she misled the Parliamentary Joint Committee on
Ethics and Members' Interests as she testified before the Committee on a
confidential basis and could therefore not understand how | was privy to such
information. In connection with a finding of an existence of a romantic
relationship between her and Mr Mngqibisa, Hon Pule reiterated that | had no

evidence to support such a finding.

Hon Pule concluded her comments to the provisional report by stating that same
is fatally flawed and that | rode roughshod over the provisions of the Public
Protector Act and in the process violated her rights as conferred on her by the
Act such as the right to be informed about the case against her; right to cross-
examine witnesses who implicated her as well as a right to respond to adverse

evidence placed before me.

She further stated that in conducting my investigation as well as making my
findings, | acted ultra vires instead of taking necessary steps to determine the
factual truth of what happened. She also stated that | did not seek corroborating
evidence to support my findings and that my findings are questionable and they
cannot inspire confidence on the part of the public that the truth has really been
discovered during my investigation and accused me of not approaching the

investigation with an open and enquiring mind.
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The evaluation of the responses of Hon Pule and the DOC to the contents

of the provisional report.

| decided to evaluate the responses of Hon Pule and the DOC jointly as both of
them appeared to be similar in content and the manner in which they are
couched perhaps because they were prepared with the assistance of the same
legal practitioners, Messrs Malan & Mohale Attorney. Reference to either Hon
Pule or the DOC will however be made in instances where the respanses differ.

In essence, both Hon Pule and the DOC challenged my jurisdiction and mandate
to investigate the issues raised in the complaint stating that, | am not empowered
to investigate matters that cannot be classified as government affairs or conduct
which was not committed by government employees. They felt that | am not
empowered to make legal findings; | am not empowered to make findings on
witnesses’ credibility; that | did not afford them an opportunity to cross-examine
witnesses who appeared before me; | did not inform them of the allegations
against them; my findings are not based on facts; | did not establish the whole
truth; 1 am not empowered to investigate actions of private individuals who are
not in government; [ cannot investigate a financial transaction that does not
involve public money and stated that my findings were incorrect in that their
actions in the hosting of the 2012 ICT Indaba were lawful and that they were not
going to implement my remedial action in so far as the DOC is concemned in

respect of expenditure incurred on Mr Mngqibisa.

The issues raised by Hon Pule and the DOC in their responses indicate a failure
to understand the Public Protector Act and the Constitution in so far as those
legislations provides for the jurisdiction and mandate of the Public Protector to
conduct investigations. Their responses which purport to place reliance on the
provisions of the said statutes and even suggest that the process followed in the
investigation violated its provisions actually distort the Act and its provisions

which clearly envisage an inquisitorial process of an investigation.

Hon Pule and the DOC’s arguments regarding the investigation process applied
in the investigation are clearly based on a misconception of the mandate, powers
and functions of the Public Protector. The investigative mandate of the Public
Protector is derived from the Constitution in particular section 182(1) which
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provides the Public Protector with powers to investigate any conduct in state
affairs, or in the public administration in any sphere of government, that is alleged
or suspected fo be improper or to have resulted in any impropriety or prejudice,
to report on that conduct and to take appropriate remedial action with a view to

strengthen and support constitutional democracy in the Republic of South Africa.

Section 7(1)(b)(i) of the Public Protector Act provides that, “the format and
procedure to be followed in conducting an investigation shall be
determined by the Public Protector with due regard to the circumstances of

each case.” [Emphasis added]

Further thereto, section 7(4)(a) of the Public Protector Act provides that, “for
purposes of conduceting an investigation, the Public Profector may direct any
person to submit an affidavit or affirmed declaration to appear before him or her
fo give evidence or o produce any document in his or her possession or under

his or her control which has a bearing on a matter being or to be investigated”

The Act goes further and provides in section 7(5) that “a direction referred to in
subsection (4)(a)[as quoted in paragraph 7.10.1.6 above] shall be by way of a
subpoena containing particulars of the matter in connection with which the
person subpoenaed is required to appear before the Public Protector and shall
be signed by the Public Protector and served on the person subpoenaed either
by a registered lefter sent through the post or by delivery by a person authorized
thereto by the Public Protector’ [emphasis added]

Contrary to the subpoena proceedings referred to in sections 7(4)a) and 7(5)
referred to above, the Act provides in section 7(4)(b} that, “The Public Protector
or_any person duly authorised thereto by him or _her may request an
explanation from any person whom he or she reasonably suspects of
having information which has a bearing on the matter being or to be
investigated”

In exercising the powers vested in me as the Public Protector in terms of section
7(1)(b)(i) of the Public Protector Act, | determined the format and procedure to be
utilized in conducting the investigation of the matter and elected to investigate it
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in terms of the provisions of section 7(4){(b) in so far as Hon Pule and the

Departmental officials are concerned.

My investigation was not conducted by way of a subpoena as envisaged sections
7(4)(a) and 7(5) of the Public Protector Act. Mr Themba Phiri of the DOC was
also advised of this fact during the investigation when arrangements were made
requesting him to furnish. me with information pertaining to the investigation.
Needless to say that there was no need for me to invoke my subpoena powers
as Hon Pule and DOC officials cooperated with my team and | in the investigation
of the matter save for instances where they had to appear before the
Parliament’s Ethics Committee which was also investigating similar allegations.

Had | been put in an untenable position of having to use my subpoena powers
due to lack of cooperation from Hon Pule and the officials of the DOC, a formal
hearing would have been held wherein oath or affirmation would have been
administered and witnesses testified and examined by the Public Protector
followed by Hon Pule and the DOC, through me as envisaged by section
7(9)(b)(ii) of the Public Protector Act.

As the procedure followed in the investigation was in terms of section 7(4)(b),
Hon Pule and the DOC's expectations that they had a right to cross-examine
witnesses who appeared before me is thus misleading and in fact, misdirected. |
say so because the mandate, powers and functions of the Public Protector as
determined by section 182 of the Constitution and the Public Protector Act clearly

prescribe a process that is inquisitorial (and not accusatorial) in nature.

't shouid be noted that the prescribed inquisitorial process of an investigation by
the Public Protector does not allow for the “affected parties having a right fo
cross-examine and to call withesses in rebuftal” as argued by Hon Pule and the
DOC in their responses and that would be the case in accusatorial proceedings

such as in criminal court cases.

Section 7(9) of the Public Protector Act provides that if it appears to the Public
Protector during the course of an investigation that any person is being
implicated in the matter being investigated and that such implication may be to
the detriment of that person or that an adverse finding pertaining to that person
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may result, the Public Protector shall afford such person an opportunity to
respond in connection therewith, in any manner that may be expedient under the

circumstances.

Hon Pule, Ms Rosey Sekese and Mr Themba Phiri of the DOC were interviewed
during the investigation and correspondence reguesting information was
exchanged with them culminating in a provisional reported which they were
provided with for comments as part of the due process with an indication where
they were implicated and that | may have to make an adverse finding against

them.

Hon Pule and the relevant officials of the DOC were therefore afforded ample
opportunity to respond to the contents of the Provisional Report and the intended
findings that might be made against them. They used the opportunity, which they
did in much detail with the assistance of their legal representatives. Equally, Hon
Pule and the DOC were informed of the allegations against them which they
responded to in various correspondences exchanged between them and my

office.

In connection with Hon Pule and the DOC submission that | cannot investigate
matters that cannot be classified as state affairs, | agree with them as i have not
investigated matters that fall outside state affairs. The 2012 ICT indaba was a
state event which was partly spansored through a contribution by the DOC and
other sponsorships from the private sector that were solicited by Hon Pule in

person.

The DOC and Hon Pule in her capacity as the Minister of Communications were
directly involved in hosting the Indaba and the role of CBP was that of a service
provider who conceptualized the idea and assisted the Department in organizing
the hosting of the event. This is confirmed in the 2012/2013 Annual Report of the
DOC on page 158 under the heading, “Information, Communication and

Technology Indaba” where it was reported that:

“The Department hosted the inaugural ICT Indaba from the 4th to 7th of
June 2012 at the Cape Town International Convention Centre (CTICC).
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The workshop was hosted by DoC, partnering with the International
Jelecommunications Union (ITU).The Indaba’s main aim was fo bring
together leading African ICT industry players, labour, civil society and Africa’s
governments to form a partnership that will shape the African continent's ICT

development initiative.

This approach to ICT development will be a catalyst to education, health,
business and rural development. The ICT Indaba’s ultimate goal was fo
engage global ICT players, the media, governments, labour and civil societies
on the role that alf parties could play in propelling the African ICT development
agenda. The Indaba also served as the plafform to build relations with the

African ICT market which presents a good investment opportunity.”

It is therefore disingenuous for Hon Pule and the DOC to all of a sudden classify
the event as a private affair that does not fall under the affairs of the State.
Private sector sponsors such as MTN, Vodacom and Telkom also sponsored the
event on the understanding that it was the Departmental event that it was. The
subject matter of the Indaba was also related to state affairs. At no stage
therefore did | investigate private affairs as suggested by Hon Pule and the DOC.

Further thereto, the jurisdiction and mandate of the Public Protector as provided
for by the Constitution and the Public Protector Act also talks of a conduct in
state affairs without restrictions. As it happened with CBP, the State outsources
some of its functions to private entities and consultants and whatever functions
that those private entities perform on behalf of the state, such conduct constitutes
state affairs and | have powers to investigate such matters as | investigated the
shenanigans surrounding the events leading to; and the hosting of the 2012 ICT
Indaba.

The most curious response made by both Pule and the DOC to my Provisional
Report is the submission that | have no authority to make legal findings and/or
findings of witnesses’ credibility or probabilities.
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I must say of all strange arguments that have been made about my work as the

Public Protector, this is the most peculiar | have ever come across.

To say that this view is grossly at odds with the Public Protector Act is an
understatement. Section 8(1) of the Public Protector Act provides that, “The
Public Protector may subject to the provisions of subsection (3), in the manner he
or she deems fit, make known to any person any finding, point of view or

recommendation in respect of a matter investigated by him or her”

More importantly, the conduct is at odds with section 182 of the Constitution
which specifies the powers of the Public Protecior as including the power to take
appropriate remedial action as envisaged by section 182(1)(c) of the Constitution.
How do you take appropriate remedial action if you do not have any power to

make a determination on wrongfulness of conduct first?

It therefore goes without saying that the said provision is not restricting my
findings to factual findings as suggested by Hon Pule and the DOC. If it were so |
could not make a determination whether or not conduct is improper, constitutes
maladministration or violates the Executive Ethics Code. How could | do so if all |
have to say Is what probably happened without making a determination regarding
the propriety thereof? Further thereto, the Institution of the Public Protector is
established in terms of the supreme law of the Republic, the Constitution
amplified by other national legislations such as the Public Protector Act which
gives powers and mandate for the Public Protector to investigate; report and take

appropriate remedial action.

Section 1(A)(3) of the Public Protector Act also provides that “The Public
Protector shall be a South African citizen who is a fit and proper person to hold

such office, and who-
(g) Is a Judge of a High Court; or

(h) Is admifted as an advocate or attorney and has, for a cumulative period of at
least 10 years after having been so admitted, praclised as an advocate or an

attorney; or
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(i} Is qualified to be admitted as an advocate or an atforney and has for a
cumulative period of af least 10 years after having so qualified, lectured in law

at a university; or

() has specialised knowledge of or experience, for a cumulative period of at
least 10 years, in the administration of justice, public administration or public

finance; or

(k) Has, for a cumulative period of af least 10 years, been a member of

Parliament; or

() Has acquired any combination of experience mentioned in paragraphs (b) to

(e), for a cumulative period of at least 10 years.”

Therefore, the drafters of the constitution of which | was one of them, had an idea
of a person that would be well conversant with the law and public administration
to be appointed as a Public Protector. The view was therefore that a person who
has been appointed as such should be able to apply the law to facts and make
well informed findings. All organs of State are also expected in terms of Section
237 of the Constitution, to perform their constitutional obligations with diligence

and in accordance with the laws that govern them.

In connection with the submission that it was comect for the DOC to utilize an
unsolicited bid process in its procurement of the CBP’s services as well as the
subsequent payment to CBP of an amount of R10 million, | disagree with that
sentiment. As stated in the provisional report, there was no bid, full stop.

The Department did not invite CBP to submit a proposal. Ms Bouwer approached
the DOC out of her own volition with a view to realizing her concept. The
Department accepted her proposal and the appropriate process that the
Department ought to have utilized under the circumstances was as provided in

Treasury Regulation 21 relating to gifts and sponsorships.

My view is also supported by the contents of Hon Pule's correspondence to Ms
Bouwer of 15 December 2011 where she stated that, “That the Department will

make a financial contribution amounting to R10 Million, which will part will

be used to secure the venue for the ICT indaba”
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It is therefore clear that Hon Pule committed her Department to the amount of
R10 million prior to the DOC entering into an agreement on 12 January 2012. At
no stage did the Hon Pule in her commitment talk of a bid, unsolicited or

otherwise, she talked of a financial contribution.

The agreement between the DOC and CBP that the Department seeks reliance
on makes reference to the establishment of a strategic relationship in relation to
the planning and hosting of the ICT Indaba with the DOC being the cusfodian of
ICT matters in the Republic as mandated by the Electronic Communications Act
36 of 2005. The request by CBP was therefore a request for collaboration on a
venture of mutual interest between the parties. The DOC therefore voluntarily
decided to make the donation with a view to realizing the hosting of the Indaba.

In fact, it was a conduct constituting maladministration to pay R10m of state
money to a private entity to deal with it as it pleases and thereafter, a government
department {DOC) shifts its primary responsibility of accounting for such money
on how it was used to a private entity and only think that you will rely on the
private entity to account. It is like signing that private entity a blank cheque to use

the money as it pleases.

Similarly, it was grossly imesponsible for Hon Pule and the DOC to solicit
sponsorships from private entities in respect of an event related to state affairs
and allow such sponsorships to be paid into other private entities’ bank accounts
instead of the revenue fund, in total violation of the laws regulating the handling
of such sponsorships made to the state intended to assist on an event related to

state affairs.

In connection with the payment of R15 million by MTN into ABR banking account
and the subsequent payment of R6 million of that amount into Khemano, | do not
agree with the DOC in their submission that the said funds were private in nature
involving private persons, businesses or that it was a privately owned money.
The rationale behind my rejection of that argument is the fact that the intention of
MTN in making such payments was with a view to contributing to a DOC’ s event
at the instance of Hon Pule. The purpose of making such a sponsorship was that
the money would be utilized for the sole purposes as was indicated to them by

the Minister when such funds were solicited.
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According to the information, documentation and evidence provided to me by
MTN, they sponsored the event on the strength of the requests made to them by
former Deputy Minister Bapela and Hon Pule who resuscitated the initiative
following the departure of Hon Bapela from the DOC and her subsequent
appointment as the Minister of Communications. In a report compiled by MTN
BRM Forensic Services issued on 26 July 2012 under the reference number SA
09/06/2012, it was found inter alia that;

“At the request of the DoC, MTN agreed to sponsor the ICT Indaba, and
become a Diamond Sponsor for R15 000 000.00

The DoC advised MTN that Carol Bouwer Production was the event

organizer

On 3™ May 2012, MTN entered into a sponsorship agreement with ABR,
contrary to DoC’ s advice that Bouwer was the organizer ...

E: )
.

Other corporations such as Yodacom and Telkom also sponsored the event on
the understanding that it was a Departmental event as the DOC was the
custodian of the ICT policy in South Africa as well as a letter provided to them by
Carol Bouwer signed by Hon Pule on 15 December 2011.

Due to the fact that the event was hosted by the DOC, Vodacom for instance
accordingly elected to record their sponsorship of the event as a donation to the
State Treasury in compliance with the Treasury Regulations issued under the
Public Finance Management Act of 1999, as amended. It is therefore
condescending that the DOC opted to record their contribution as an unsolicited
bid.
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In conclusion, | find it incomprehensible that Hon Pule and the DOC are
challenging my findings and remedial action intended to be taken in my
provisional report in the manner that they did whereas, the Parliament's Joint
Committee on Ethics and Members’ Interests investigated similar issues, issued
a report on 7 August 2013 with almost similar findings and imposed a sanction on

her which she never challenged.

EVALUATION OF EVIDENCE OBTAINED DURING THE INVESTIGATION
Did the DOC appoint CBP to coordinate the hosting of the 2012 ICT Indaba?

it is common cause that CBP initiated, conceptualized and owned the ICT Indaba
and the DOC was invited to partner with CBP as the policy custodians of the ICT
sector. The ownership of the concept of the ICT Indaba was not disputed by any of
the parties and confirmed through IP records.

A matter for my determination was whether or not the DOC appointed CBP to
coordinate the ICT. No evidence backs this allegation. The contract between the two
points to a partnership and not to a relationship between a principal and an agent as
would be the case if the DOC had appointed CBP to coordinate the Indaba on its
behalf. | am surprised that the DOC continues to argue the contrary even in the
provisional report. This raises serious concerns regarding the DOC’s capacity to

handle procurement properly.

The agreement between CBP and the DOC states that the parties wish to esfablish
a strategic relationship in relation to the planning and hosting of the ICT Indaba,
which relationship remains undisputed. The agreement does not mention any

monetary compensation by the DOC.

It may be noted in the discussion on evidence above, that the DOC actors, including
Hon Pule, the DG, Ms Sekese and Mr Phiri submitted that CBP’s approach to the
DOC was treated as an unsolicifed bid. The documentary evidence submitted by
CBP and the DOC does not support this view. It was never a bid, unsolicited or

otherwise hut a simple request for a partnership on a venture of mutual interest. |
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will deal with this further in my findings on the DOC's “donation” of R10m towards
the ICT Indaba.

Did Hon Pule issue endorsement letters under the authority of the DOC for
private companies to support and sponsor the hosting of the 2012 ICT
Indaba?

It is common cause that letters of endorsement for the event, addressed to various
stakeholders were signed by former Deputy Minister, Obed Bapela, and Hon Pule.

The contents of the letters are undisputed.

Did Hon Pule direct her Department to pay an amount of R10m to CBP as a
financial contribution towards the hosting of the 2012 ICT Indaba?

it is common cause that the DOC, on instruction of Hon Pule paid an amount of
R10m to CBP. By her own admission, Hon Pule signed a letter dated 15 December
2011, offering CBP an amount of R10m as financial assistance towards the indaba.

In the said correspondence, Hon Pule wrote:

“That the Department will make a financial coniribution amounting to R10 Million,

which part will be used to secure the venue for the ICT Indaba”

It is undisputed that Ms Bouwer requested Hon Pule to sponsor the initiative,
support it and become its ambassador. Also not disputed is that the R10m was paid
to CBP for securing the venue, conference speakers, the audio systems and

interpreters.

The dispute of fact for my determination was whether or not the assistance was
ever solicited by CBP and if it also flowed naturally from the agreement between the
DOC and CPB. CBP has consistently disputed that the donation was requested and
indeed none of her documents refer to a request for funds. The contract between
the DOC and CBP also does not refer to the possibility of such a donation. In any
event if the DOC’s argument that this was an unsolicited bid should be accepted,
then the R10m could not have been a donation but the payment of fees on the basis

of a clear contract between principal and agent.
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The issue was compounded by the fact that the evidence presented by the DOC
actors on the categorization of the R10m was inconsistent. For example, Ms Sekese
submitted that the payment was in pursuit of CBP’s unsolicited bid. Hon Pule on the
other hand, regarded the payment as financial assistance or contribution of the DOC
as a sponsor and partner. This is evident in her letter of 15 December 2011 referred
to in paragraph 7.3.1 purporting to respond to Ms Bouwer's letter of 25 November
2011.

An analysis of the accounts points to a voluntary decision by the DOC to donate the
amount. The accounts also converge on the fact that time was running out as the
original Lead Sponsor, Telkom, had apparently changed its mind. In fact Telkom
eventually downgraded from lead sponsor to ordinary sponsor, only providing R5m
instead of the R25m originally anticipated.

Was it reasonable for the Department to step in and pay? Payment per se does not
appear unreasonable as the DOC had a legitimate interest in minimising the risk of
the ICT Indaba falling apart once it represented it as a government venture. But the
pledging of the amount of R10m on December 15, 2011 is not supported by any
evidence, documentary or otherwise, that indicates that the donation was requested

or required by CBP.

Regarding the DOC and Hon Pule’s allegation that | seem inclined to take Ms
Bouwer's version and not theirs; | feel compared to do so as that is the only version
that is corroborated by the documentary evidence submitted by both the DOC and
CBP, principally comprising Ms Bouwer's letter of 25 November 2011, Hon Pule’s
letter of 15 December 2011, the Memorandum of Agreement reached between the
DOC and CBP and the internal DOC memorandum used as a basis for releasing the
R10m.

Was the MTN sponsorship of R15m irregularly diverted by Mr Mnggqibisa info
ABR bank account instead of the CBP account specifically designated for the
Indaba sponsorships and did he subsequently improperly receive the transfer

of R6m of this money into his Khemano bank account?
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The DOC and Hon Pule make a shocking point regarding it not being my place, and
presumably any other administrative oversight agency to follow government money
once it exits the states gates. While the Mail and Guardian case is cited to support
this view, the principle in that case in fact is the opposite of what is being argued. |
will deal with this in the legal analysis. However, | must admit that ordinarily what a
private company does with its sponsorship money should not concern the state. In
this case | followed the money on account of the possibility that the R10m from the
DOC may have been laundered into some of the MTN money that was allegediy
siphoned irregularly. | deal with this point in the analysis and findings.

It is common cause that the amount of R15 million was diverted by Mr Mngqibisa
into ABR bank account instead of the bank account provided by CBP. During the
investigation, the Director of ABR and owner of the account where the money was
deposited confirmed that Mr Mnggibisa instructed that the money must be deposited
by MTN into her ABR account.

It is further common cause that the amount was paid into ABR bank account by
MTN as CBP did not comply with MTN’s procurement reguirements.

It is further worth noting that the agreement between CBP and Khemanc authorises
the latter to engage with the Lead Sponsor but stipulates that all funds should go
into CBP's bank account until a joint bank account is opened.

What is disputed is that CBP was unaware of the diversion of funds and did not give

permission for the diversion of funds.

| am persuaded on the basis of the preponderance of evidence before me that the
diversion was never authorised by CBP. One of the things that persuaded me to
resolve the factual dispute in favour of CBP is the fact that there is nothing in writing
that has been submitted, even in the form of an e-mail correspondence that shows
that CBP authorised the diversion of the R15m tc ABR. In their responses, the other
parties accuse me of being biased in favour of CBP but do not submit evidence that
corroborates their view. A letter written by Ms Bouwer that Mr Mngqibisa says |
should consider as evidence, does not corroborate the contention by him and his
partners that CBP authorised the channelling of the money into the ABR account nor
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that from there the funds were to be channelled into his accounts, including paying

himself R6m from such funds.

The CBP version is also corroborated by the fact that ABR issued MTN with an
invoice requesting payment of the sponsorship. Subsequently, CBP also submitted
invoices for the same payment of the same sponsorship. Had there been an
agreement that the sponsorship would be paid into ABR account, CBP would not
have also rendered invoices to MTN for the same sponsorship. This is a clear
indication that CBP was not aware that ABR had also rendered an invoice for MTN

sponsorship.

Regarding the alleged unauthorised appropriation of R6m of MTN sponsorship by
Mr Mnggibisa, it is common cause that R7mof the R15m sponsored by MTN was
transferred to Khemano. It also common cause that after R1m was paid back the

remaining R6m was explained by Khemano as management fees.

It also common cause that there was no agreement written or otherwise that entitled
Mr Mnggibisa or Khemano to R6m which makes up about 40% of the MTN

sponsorship funds.

What is disputed is whether the payment was properly authorised and deserved.
The only party that could authorise payment would have been CBP and not ABR as
submitted by Khemano. ABR being Khemano's subcontractor could not pay
Khemano. It had to be the other way round.

Did Hon Pule represent to her Department that Mr Mngqgibisa was her
companion and travelled with him overseas at state expense and if so, was

this conduct improper and in violation of the Executive Ethics Code?

Hon Pule admitted during her interview that she and Mr Mngqibisa had a romantic
relationship. She also admitted to nominating Mr Mnggqibisa as her travel companion
on various trips she undertook both as Deputy Minister and Minister of

Communications.
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Furthermore, DOC records show that Hon Pule nominated Mr Mnggqibisa as her

official companion in the DOC’s register.

What is disputed is whether Hon Pule represented to her Department that Mr
Mnggibisa was her spouse and that she intentionally caused him, based on the
representation, to travel abroad at state expense. Hon Pule has also insisted that
nominations of Mr Mnggqibisa for trips after she became Minister were as a friend

and not an official companion.

| am not persuaded by Hon Pule's submissicn that she did not intend for Mr
Mnggibisa to be regarded as her spouse and to benefit as such. | am also not
persuaded by her submission that she was not aware that he was getting travel
privileges for spouses. | am satisfied, on the balance of probabilities that Hon Pule

knew that Mr Mngqgibisa was benefitting from privileges meant for spouses.

Hon Pule undertook, with the assistance of her lawyers, during the interview held
with her on 28 June 2013 to ensure that Mr Mngqgibisa reimbursed the money
immediately, before the investigation was concluded. It is accordingly surprising that
both the DOC and herself appear to renege from this undertaking in the response to
the provisional report which is characterised by the total denials that pervaded the
investigation until the admission at the very end of the process.

I can however confirm that as promised, Mr Mngqibisa refunded the state an amount
of R89 326.35 that the DOC paid for him in respect of the trip to Mexico in
September 2009 when he accompanied Hon Pule on an official visit to that country.
The money was paid into the DOC account on 18 July 2013 and Mr Mnggibisa
furnished me with a proof of payment in that regard.

| must say that | am however not satisfied that the said amount was in respect of the
only incident where the DOC paid for Mr Mnggibisa's international travel. Information
and evidence obtained indicate that Mr Mnggibisa was one way or another with Hon
Pule on visits to overseas countries and this was not only once but approximately,
six times when he visited the United States twice; Mexico twice, Czech Republic,

Malaysia and France. In all these visits, Mr Mnggibisa was with Hon Pule.
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In as much as the DOC concealed evidence proving that they paid for Mr
Mnggibisa's travelling, he also failed to produce evidence in rebuttal of the

allegations that the state paid for him.

In view thereof, it is my considered opinion that there is a necessity for a forensic
audit of all these trips with a view to establishing and verifying whether indeed the
DOC did not improperly pay for Mr Mnggibisa resulting in him receiving an improper
benefit by virtue of his close association with Hon Pule and the DOC.

Did Hon Pule benefit from a pair of red Christian Louboutin shoes, from Mr
Mnggqgibisa, the owner of Khemano which was subcontracted for and benefited
from the ICT Indaba®?

It is common cause that Hon Pule wore a pair of red soled Christian Louboutin

shoes during the ICT Indaba as alleged.

Hon Pule admitted during the interview that she owns several pairs of shoes from

this exclusive brand.

In dispute was whether the pair of Christian Louboutin shoes Hon Pule wore during
Indaba was a gift she had received from Mr Mnggibisa that were allegedly bought
with funds provided by Khemano and which formed part and parcel of the funds that
can be linked to the ICT Indaba.

No evidence was presented to substantiate the allegation that the shoes Hon Pule
owns and/or wore at the ICT Indaba were a gift from Mr Mnggibisa bought through
the ICT Indaba funds he withdrew for his trip to Spain. | have no reason to doubt Ms
Pule when she alleges that she bought the pair she wore at the ICT Indaba.

Was there a potential conflict of interest occasioned by an alleged private
relationship between Hon Pule and Mr Mngqibisa as a ¢consequence of which,
the lafter benefitted improperly out of the financial sponsorships contributed
by private companies towards the hosting of the DOC ICT Indaba held in Cape
Town from 4 to 7 June 2012.
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It is common cause that there was a romantic between Hon Pule and Mr Mnggibisa.

Despite protestations, there is ample evidence showing that the staff members close
to Hon Pule were made aware of the relationship in addition to Mr Mngqibisa having
been officially nominated as Hon Pule’s official companion in the DOC's register and

treated accordingly.

Hon Pule has denied that the relationship continued during the ICT Indaba while
evidence particularly in the form of the PA’s affidavit, the Ambassador to Prague and
an eye witness in Malaysia say the relationship was subsisting during the ICT
Indaba and at the time Mr Phiri persuaded CBP to rope in Khemano into the Indaba

Process.

In their response to the provisional report, Hon Pule and the DOC argued that |
should resolve this dispute in favour of Hon Pule. The reality is that | should go with
the most reasconable or probable version. | am convinced that the only reasonable
conclusion that can be reached is that the relationship was in place at all material
times during the organizing of the ICT Indaba. | must indicate that this conclusicon is
reached because of the convergence of human accounts with documentary

evidence.

I have ignored the issue of credibility of witnesses, which would not help Hon Pule.
In this regard. It is common cause that Hon Pule has by her own admission to me
consistently lied to the naticn, Pardiament and to me about never having had a
relationship with Mr Mngqibisa other than that of comrades. Am | qualified to make
this judgement? Certainly! It took over 2 hours for Hon Pule to tell the truth about the

nature of her relationship with Mr Mnggibisa during our interview.

Hon Pule has further contended that although they shared an intimate relationship,
this did not give Mr Mnggibisa special access to Hon Pule's professional rank, at
any point, which might have led to a conflict of interest and undue benefit by Mr
Mngaqibisa. This is contradicted by the evidence, which points to Mr Mnggqibisa doing
as he pleased with both CBP and DOC staff being unable to rein him in. Judging by
what happened at MTN, it would appear that even sponsors struggled to rein Mr
Mngaqibisa in.
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Hon Pule disputes knowing who received which form of remuneration for playing
whichever role in the ICT Indaba and that she had any involvement in the collection
of funds from neither CBP nor Khemano. Knowing what we know now and despite
protestations, including in the response to the Provisional Report, | cannot help but
conclude that Hon Pule, is again being economic with the truth, a conduct

constituting an act of dishonesty on her part.

It is common cause that Hon Pule attended meetings with including briefings with Mr
Mnggibisa. One of those meetings was held in her hotel room on the evening of 22
April 2012 when she hosted a debriefing meeting attended the Malaysian Embassy
staff and Mr Mngqibisa whose capacity to attend such a meeting remains a mystery.
This was only 42 days before the hosting of the ICT Indaba. How could she have not
known he was involved for gain in the ICT Indaba? Briefing documents further
indicated what companies were involved in the processes. What may be possible is
that Hon Pule may not have known about the exact amounts that Mr Mnggibisa

siphoned from the MTN sponsorship and labelled it as his consultation fees.

Did Hon Pule get Mr Mnggibisa involved? Hon Pule assumed her position as
Minister of Communications at the end of October 2011 and effectively, in the
beginning of November 2011. Her prompt and foremost delivery of significance as a
Minister since her appointment was the delivery of the ICT Indaba. On 18 November
2011, Mr Mngqibisa was introduced to Ms Bouwer at Palazzo Hofel by the official of
the DOC, Mr Themba Phiri who also happened to be responsible for ICT Policy and
Strategy in the Department and a long time bosom friend of Mnggibisa.

Mr Phiri is also a known close confidante of Hon Pule in the DOC and this has been
confirmed during the investigation by both of them as he was playing a role of a go-
between in facilitating engagements between Hon Pule and Ms Bouwer as well as
Mr Mnggibisa on the other hand. During the investigation, both Mnggibisa and Phiri

confirmed the existence of a venerable relationship between them.

However, it is difficult to conclude that Hon Pule actively inserted or instructed her
Department to involve Mr Mnggibisa in the ICT Indaba. It may well be that Mr Phiri
zealously pursued that agenda on his own. That Mr Phiri brought Mr Mnggibisa into
the ICT Indaba fold is corroborated by evidence, despite his protestations.
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Evidence also clearly backs CBP's allegation that Khemano and Mr Mnggibisa’s
credentials were inflated by Mr Phiri as evidence shows objectively that it was a lie
that Khemano had done work for the DOC before or that it had done projects of this
magnitude, including the 2010 FIFA world cup. The extensive reliance on
subcontractors with Khemano only claiming for “consultancy work” further shows
that it did not have prior capacity for this project. This is evidenced by Mr Mnggibisa
bringing in Ms Manchisi and her ABR to assist in organizing the event. | am also not
persuaded that Mr Mnggibisa’s “gate crashing” of Mr Phiri's meeting with Ms Bouwer

was a coincidence as he and Mr Phiri would have us to believe.

After the Palazzo meeting and when Mr Mngqibisa was certain of his participation in
the forthcoming ICT Indaba, Ms Bouwer forwarded a letter to Hon Pule on 25
November 2011 referring to a meeting that they had previously regarding this
ground-breaking South African initiative. In the letter, Ms Bouwer requests

partnership with the DOC as policyholders and custodians of ICT matters in the
RSA. This is despite Hon Pule’s consistent denial and even in writing, that she ever
met Ms Bouwer prior to her receipt of the 25 November 2011 correspondence.

On 15 December 2011, Hon Pule responds to Ms Bouwer and commits the DOC to
financially contribute R10m towards the hosting of the event. Thereafter, the rest is
history as the DOC, and in giving effect to Hon Pule’'s committal, signed an
agreement with CBP on 12 January 2012, the material terms of which did not make
reference to the R10m commitment made by Hon Pule prior to the signing of the

agreement nor addendum in respect thereof.

Did Hon Puile cause her Department to benefit Mr Mngqibisa improperly in the
ICT Indaba?

It is undisputed that Mr Phiri brought the lack of progress on the DOC’s commitment
to partnering with CBP on the Indaba under Hon Pule’s attention, before Mr
Mnggibisa and his Khemano were inserted into the process.

It is undisputed that Ms Bouwer did not have a relationship with or knowledge of Mr
Mnggibisa prior to being introduced to him by Mr Phiri at a meeting. Mr Mnggibisa’'s
evidence is the only version alleging he knew Ms Bouwer before, which is clearly

disputed by Ms Bouwer and contradicted by Mr Phiri whose evidence , consistent
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with Ms Bouwer’ reveals that Mr Mnggibisa was introduced to Ms Bouwer for the
first time at the Palazzo mesting. | also find no reason why | should reject Ms
Bouwer's version that says Mr Phiri recommended Mnggibisa's company as a
service provider to be used for the Indaba as it is consistent with Mr Phiri’s previous

evidence, though his version has changed in the response to the provisional report.

It is disputed by Hon Pule that she was aware or made aware of the business
relationship between CBP and Mnggqibisa. But it is clear that Hon Pule did know
about Mr Mnggibisa's involvement. Apart from the relationship, the two were

together in Malaysia on a trip relating to the ICT Indaba.

It is disputed that the Department or Hon Pule was unduly influenced by Mr
Mnggibisa with regard to his invoivement in the ITC Indaba. However, evidence,
points relating to the fact that towards the crunch time for the Indaba, she and her
department primarily interacted with Mr Mngqibisa and made decisions through that
channel despite the MOU placing CBP in that space. In the circumstances, | am
inclined once gain to g with the version that points to undue influence as the

corroborated and accordingly, most probable version..
Was the conduct of Hon Pule consistent with the Executive Ethics Code?
It is undisputed that Hon Pule and Mr Mnggibisa had a romantic n relationship.

It is however, disputed that the said romantic relationship amounted to a conflict of
interest and which ultimately resulted in Khemano being appointed as a contractor
during the ICT Indaba.

Evidence indicates that Khemano had an upper hand with the DOC, particularly
demonstrated in the conduct of Khemano, a subcontractor of CBP, displacing CBP
as the link with the DOC. More importantly, it has since turned out that the DOC had
never worked with Khemano; Khemano had never undertaken a project of this
magnitude and sub-contracted twice to get someone to do the work. Despite Mr
Mgaqihisa’s strong protestations, in his response to the Provisional Report, It is
difficult not to conclude that the only reason Khemano was brought in was because

of the relationship in question.
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This conclusion is further corroborated by the fact that CBP had, until the insertion of
Khemaneo, partnered with Hunta Live, whose claim to being the second largest
events management company in the country, has not been disputed by any of the

parties.

The issue regarding whether or not Hon Pule’s conduct was inconsistent with the
Executive Ethics Code amounts to a legal inquiry and therefore not a matter of fact.
The issue is accordingly dealt with under the legal and regulatory framework and the

section titled, “Analysis and Conclusion.”
LEGAL AND REGULATORY FRAMEWORK

Legal Framework regarding the alleged appointment of Carol Bouwer

Productions by the Department

Unsolicited Bids

Circular issued by National Treasury on 27 October 2004

Section 2 of this circular relates to unsolicited bids and provides that:

“2.1  An accounting officer/authorily is not obliged to consider unsolicited bids

received oulside a normal bidding process.

2.2 If an accounting officer/authority decides to consider an unsolicited bid, he

or she may do so only if —

(a) The product or service offered in terms of the bid is a unique innovative
concept that will be exceptionally beneficial to, or have exceptional cost
advantages for the institution;

(b) The person who made the bid is the sole provider of the product or
service; and

{c) The need for the product or service by the institution has been established
during its strategic planning and budgetary processes.”
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8.1.1.2 National Treasury Practice Note No 11 of 2008/2009

8.1.1.21 Section 2 provides for the criteria to be considered when evaluating if an

unsolicited bid is compliant:

The criteria for the consideration of an unsolicited proposal indicate that
institutions are not obliged to consider an unsolicited proposal, but may
consider such a proposal if it complains with infer alia:

Innovative design;

(a) Innovative approach;

(b) A cost-effective method of service delivery.

It is important to note the essential elements that should be contained in

an unsolicited proposal are infer aklia:

(a) Title and abstract of the product or service offered;

(b) Description of the fact that the supplier is the sole supplier;

(c) A statement of the anticipated benefits or cost advantages to the
institution, including the proposed price or total estimated cost for

providing the product or servicein sufficient detail.

8.2 Legal Framework regarding the payment of R10 million by the Department as
a contribution to the 2012 ICT indaba

8.2.1 Treasury Regulation 21: Gifts, Donations and Sponsorships

8.2.1.1 Guide for Accounting Officers, Public Finance Management Act issued by
National Treasury in QOctober 2000

(i)

“To record and control giffs (which includes donaltions and sponsorships)
granted and received by the state, accounting officers must maintain a
register of the date, persons involved, detailed descriptions and
approvals given (if applicable), and the location or the application of the

proceeds.”
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(i)  With regard fo the granting of sponsorships: “The relevant freasury may
approve the granting of gifts of state money and other movable property
in the interest of the state provided that, should the amount exceed
R100 000, funds must first be voted by the legislature.”

Treasury Regulation 21.1 in Part 8 of the Treasury Regulations for departments,
constitutional institutions and public entities issued in terms of the Public Finance
Management Act, 1999 (April 2001)

(iy “The accounting officer may approve gifts, donations and sponsorships
of state money and other movable properly in the interest of the stale.
When such cash amounts exceed R100 000, the approval of the
relevant legislature must be sought by inciuding the item separately in

the estimations of expenditure.”

Legal Framework pertaining to the issuing of endorsement letters to private

companies sponsoring the ICT Indaba

In a previous report of the Public Protector, Costly letters, it was .concluded that
there is currently no legal framework pertaining to the issuing of endorsement

letters.

Legal Framework pertaining to the payment of R15 million by MTN to ABR and

the transfer of R6 million to Khemano Productions

It should be noted in this instance that the above transactions are not requlated by

laws pertaining to government institutions as MTN is a private company.

The provisions of the Companies Act 71 of 2008 apply, read together with the
Memorandum of Incorporation of MTN. The aptness of the R15 million paid to ABR
should be determined in relation thereto within the private sector.

The relationship between the R10 million contributed by the Department and the
transfer of R6 million to Khemano Productions should, however, has to be

scrutinised. Such relationship is dealt with in the analysis and conclusion.
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Legal Framework pertaining to the overseas travel of Mr Mnggqibisa at state

expense

The Handbook for Members of the Executive and Presiding Officers (Ministerial
Handbook}

The terms “spouse” and “permanent companion” with regards to the contents of
the Ministerial Handbook can be defined as:

“Spouse’ means person legally married to the member including a spouse in a

polygamous marriage or a permanent companion/iife partner.”

“permanent companion” means a person who Is cohabiting with the
member and is publicly acknowledged by the member as a permanent
companion, provided the member has informed his/her Department in writing

of such a companion.”

The definition of the term “bigamy” should be taken into account when
determining if a person is the life partner/permanent companion of a government

official within the Ministry.

The term bigamy in civil law can be defined as the criminal offence of marrying
one person while still being legally married to another. Therefore a person cannot
be legally married to one person and be the permanent companion of another.

Annexure A: Guidelines for Official Travel Abroad: Ministers and Deputy

Ministers

“1  General

1.7 The absolute minimum number of officials should accompany members.
Taking the necessity of financial discipline into account, Members should
exercise their discretion and apply their minds cautiouslyin
determining the number of officials, and the feasibility of their spouses
accompanying them abroad. South Africa Missions abroad are available,
within the constraints of their capabilities, to render support services fo
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travelling Members, provided prior notice of the visit is given.” (Emphasis
added)

8.6 Legal Framework pertaining to the pair of red Christian Louboutin shoes

8.6.1 The Handbook for Members of the Executive and Presiding Officers (Ministerial
Handbook)

8.6.1.1 The term “spouse” and “permanent companion” with regards to the contents of
the Ministerial Handbook can be defined as:

“Spouse’ means person fegally married to the member including a spouse in a

polygamous marriage or a permanent companion/life partner.”

““permanent companion’ means a person who is cohabiting with the member
and is publicly acknowledged by the member as a permanent companion,
provided the member has informed hisfher Department in writing of such a

companion.”

8.6.1.2 The definition of the term “bigamy” should be taken into account when
determining if a person is the life partner/permanent companion of a govemment
official within the Ministry.

8.6.1.3 The term bigamy in civil law can be defined as the criminal offence of marrying
one person while still being legally married to another. Therefore a person cannot

be legally married to one person and be the permanent companion of another.

8.6.2 The Executive Ethics Code as contained in Chapter 1 of the Ministerial
Handbook provides infer alia:

8.6.2.1 Section 4 relates to gifts received and provides that:

“4.1. A Member may not solicit or accept a gift or benefit which —
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8.6.2.2

4.2.

4.3.

a. is in retumn for any benefit received from the Member in the Member’s
official capacity;
b. constitutes improper influence on the Member, or

c. constitutes an attempt to influence the Member in the performance of
the Member’s duties.

When a Member, in the course of the Member's duties, has received or has
been offered a gift with a value of more than R1000, the Member must
request permission from the President or the Premier, as the case may be,
o refain or accept the gift. If the permission is granted, the Member may
retain or accept the giff, but must disclose particulars thereof in terms of
paragraph 6.3 of this Code. Where such permission has nof been

requested or granted the Member must either —

a. return the gift or decline the offer; or

b. donate the gift to the State.

For the purposes of paragraph 4.2 “gift” does not include travel facilities or
hospitality arising from aftendance at meals, functions, meetings, cockiail
parties, conventions, conferences or similar events atfended by the

Member as part of the Member's executive duties.”

Section 6 relates to financial interests to be disclosed as follows:

“Members must disclose the following interests and detaifs:

6.3

Gifts and hospitality other than that received from a spouse or permanent
companion or family Member. A description, including the value, source

and date of any-
a. gift with a value of more than R500;

b. gifts received from a single source which cumulatively exceed the

value of R500 in any calendar year;
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8.7

8.7.1

8.7.1.1

8712

8.7.2

8.7.2.1

8.7.2.2

8.7.2.3

c. hospitality intended as a personal gift and with a value of more than
R500; and

d. hospitality intended as a gift and received from a single source, and

which cumulatively exceeds the value of R500 in any calendar year.”

Legal Framework pertaining to the conflict of interest

The Constitution

Section 96(1) of the Constitution provides that members of the Cabinet must act
in accordance with a Code of Ethics prescribed by National Legislation.

In terms of section 96(2), members of the Cabinet may not:
“(a) undertake any other paid work;

(b) act in any way that is inconsistent with their office, or expose
themselves to any situation involving the risk of a conflict between

their official responsibilities and private interests; or

{c) use their position or any information entrusted to them, fo enrich

themselves or improperly benefit any other person.”

The Executive Members’ Ethics Act

The preamble to the Act states that its aim is to provide for a Code of Ethics
governing the conduct of members of the Cabinet, Deputy Ministers and

members of Provincial Executive Councils.

In terms of section 2, the President must publish a Code of Ethics prescribing
standards and rules aimed at promoting open, democratic and accountable

government.

Section 3(5)a) of the Act provides that the President must within a reasonable
time, but not later than 14 days after receiving a report from the Public Protector
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on an investigation into allegations of a violation of the Code by a Cabinet
member, submit a copy of the report and any comments thereon, together with a
report on any action taken or to be taken in regard thereto, to the National

Assembly.
8.7.3 The Executive Ethics Code

8.7.3.1 The Executive Ethics Code contemplated by the Executive Members’ Ethics Act
was published by the President on 28 July 2000 and amended on 7 February
2007.

8.7.3.2 The relevant provisions of the Code with which Cabinet Ministers must comply in
performing their official responsibilities, provide as follows:

“General Standards:

2.1 Members of the Executive must to the satisfaction of the President-

(a) perform their duties and exercise their powers diligently and

honestly;

(b} fulfil all the obligations imposed upon them by the Constitution and

faw;
(c) act in good faith and in the best interest of good governance, and

(d) act in all respects in @ manner that is consistent with the integrity of

their office or the government.

2.2 In deciding whether members complied with the provisions of clause
(paragraph) 2.1 above, the President.... must take into account the

promotion of an open, democratic and accountable government.
2.3 Members may not-

(a) Deliberately or inadvertently mislead the President, or the Premier
or as the case may be: the legislature;
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8.8

8.8.1

8.8.2

8.8.2.1

8.8.2.2

(b) actin a way that is inconsistent with their position;

(c) using their position or any information entrusted to them, fo enrich

themselves or improperly benefit any other person;

(d} .....

{e) expose themselves to a situation involving the risk of a conflict

between their official responsibilities and their private inferests; ...

3. Conflict of Interest

3.2. A Member must withdraw from the proceedings of any committee of the
Cabinet or an Execulive Councif considering a matter in which the
Member has any personal or private financial or business interest,
unless the President or the Premier decides that the Member's interest

is trivial or not relevant."(Emphasis added)

Report of the Parliamentary Joint Committee on Ethics and Members’ Interests

on an investigation into allegations against Hon Pule.

The Parliamentary Joint Committee on Ethics and Members’ interests conducted an
investigation into allegations of a breach of Code of Conduct for Members of
Parliament against Hon Pule pursuant to allegations in the media and issued a report

on 7 August 2013.

The issues investigated by the Committee were infer alia, whether;

Hon Pule did not disclose the interests of her permanent companion/spouse as

required in terms of paragraph 9(g) of the Code.

Hon Pule failed to declare her private interests as required by paragraph 13 of the
Code. The paragraph requires that a member must declare private interests when
making representations as a member to a Cabinet member or any other organ of
state with regard to a matter in which that member or any spouse, permanent
companion or business partner of that member has a personal or private financial or

business interest.
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8.8.2.3

Heon Pule received a pair of Christian Louboutin shoes as a gift from Mr Mngqgibisa

which was not disclosed as required in terms of paragraph 8(f) of the Code.

8.8.3 The Committee found that:

8.8.3.1

8.8.3.2

8.8.3.3

8.8.3.4

Hon Pule breached Paragraph 9 (g) of the Code as she did not disclose the financial
interests of her permanent companion/spouse. In this regard Hon Pule wilfully
provided the Registrar with incorrect and misleading details. The Panel finds that the
evidence presented on the material aspects of the case by Hon Pule, Mr Mnggibisa,
Mr Vilakazi and Mr Phiri was unreliable and untrustworthy. The Panel accordingly

rejects this evidence.

Hon Pule breached paragraph 13 of the Code. Paragraph 13 of the Code requires
that a member must declare private interests when making representations as a
member to a Cabinet Member or any other organ of state with regard to a matter in
which that member or any spouse, permanent companion or business partner of
that member has a personal or private financial or business interest. The Panel Is
satisfied, on the evidence available to it, that Hon Pule did not disclose to Telkom
that her permanent companion had a financial interest in the ICT Indaba which
Telkom was sponsoring. Hon Pule as an Executive Member should not have put
herself In a position where she had a conflict of interest. In this matter, there was a
clear overlap hetween Hon Pule's official duties in her oversight role of Telkom and
her facilitation of funding for the ICT Indaba.

On the allegation that Hon Pule breached paragraph 7{f) of the Code in that she
received a pair of Christian Louboutin shoes as a gift from Mr Mnggibisa, the Panel
finds that there is no breach. There was not sufficient evidence to prove the

allegation.

Hon Pule breached paragraph 16(b) of the Code by providing the Registrar with
incorrect or misleading details. Hon Pule denied that Mr Mnggibisa was her
permanent companion. However, the facts prove otherwise. The evidence proves
that Hon Pule, through her conduct, publicly acknowledged Mr Mnggibisa as her
longstanding and permanent companion. This conduct was demonstrated as

follows:
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8.8.3.4.1

8.8.34.2

8.8.34.3

8.8.344

8.8.3.45

8.8.3.46

her admission that she had a relationship of “comradeship and friend-ship” with

him;

through her association with him in both the public arena and in her official

capacity;

sharing hotel accommodation/suites with him ;
travelling with him on numerous international trips;
nominating him as her spouse or companion; and

sharing hired cars during official trips, to wit exclusive use of one car, while the
rest of the delegation travelled separately. The Committee notes that the
concealment of the relationship by Hon Pule enabled Mr Mnggibisa to gain
improper financial benefit. In particular Mr Mnggibisa, through Hon Pule’s
influence, benefited improperly by receiving R6 million for his company and
enjoyed the benefit of the DOC paying for his overseas trips and accommodation.
The continued denial of the relationship during the proceedings further reflects
the intent to wilfully mislead the Panel. Hon Pule should rectify the non-disclosure
of interests and make complete declaration on the interests as required in terms
of the Code.

8.8.4 The Committee recommended that Hon Pule is:

8.8.41

8.8.4.2

8.8.4.3

8.8.4.4

issued with a reprimand in the House;
fined 30 days’ salary; and

suspended of her priViIeges and right to a seat in parliamentary debates or

committees for a period of 15 days.

She must furthermore submit full details in respect of any non-disclosure and
correct the incomplete declarations for the years 2009 to 2013.
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8.8.5 Further recommendations made by the Committee were:

8.8.5.1 That the Executive consider measures to address the relationship between the
DOC and other entities:

8.8.5.1.1 In its deliberation on the complaint, the Panel found that there were no
appropriate measures in place to ensure that when the DOC raises funds for
various activities that this does not impact on its oversight role of the entities it

oversees.

8.8.5.1.2 It is crucial that protocols are developed to ensure that the fundraising efforts of
the department do not undermine its constitutional role. It is also important for the
department to be circumspect in the manner in which it approaches industry role-
players in its sector for funding, so as to ensure that such approaches do not

undermine the role of the department.

8.8.5.2 That the lack of cooperation by DOC officials be referred to the Public Service
Commission for further investigation into whether the officials committed

misconduct in respect of the following:

8.8.5.21 Officials whe ignored the Panel's Notice of Hearing and did not appear for the

hearing, despite confirming receipt of the notice.

8.8.5.2.2 The DOC submitted incomplete information relating to a number of trips and
employed delaying tactics when required to produce documentation. Documents
requested by the Panel had “disappeared®.

8.8.5.3 That the Assembly refers to the South African Police Service and the National
Prosecuting Authority the alleged breach of the Powers, Privileges and

Immunities of Parliament and Provincial Legislatures, Act 4 of 2004.

8.8.5.3.1 Breach of Section 16(3)

The persons named in this report who are alleged to have wilfully furnished a

Parliamentary Committee with misleading information.
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8.8.5.3.2 Breach Sections 7(a){d) and 26

8.8.5.4

8.8.5.5

8.8.5.6

8.9.1

8.9.2

That steps be taken against those persons responsible for threatening the
Chairperson and Registrar, based on the information obtained by SAPS in respect
thereof.

That this report be referred to the South African Police Services and National
Prosecution Authority for the consideration of matters in this report that fall within

their mandate.

That the revision of the Code be expedited.

That the penalties in the Code be increased. Paragraph 20 of the Code of Conduct
requires that the Committee must report its findings and recommendations in
regard to penalties to the National Assembly. Following a discussion by the
Committee and some minor amendments to the panel's report, the Committee, on
the proposal of Hon Dreyer, seconded by Hon Van der Merwe, unanimously
adopted the report as the report of the Committee to be presented to the Assembly

for consideration.
Conflict of interest, The General Principles

The Public Protector and in her report issued on 18 February 2009 titled, “Report
on an investigation info aflegations of improper conduct by the former Chairperson
of the Board of Directors of Eskom Holdings Limited, Mr Valli Moosa,” relating to
the awarding of a contract: Report Number: 30 of 2008/2009 under the heading,
“Confiict of Interests: General Principles” made the following observations about

the conflict of interest;

The identification and management of a conflict between the personal interests of a
decision maker in the private and public sector and that of the entity that he/she
serves, has been the subject of much discussion and debate in academic, business

and public administration circles for centuries.
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8.9.3

8.94

8.9.5

8.9.6

Some writers on the issue claim that the identification and management of conflicts
of interests is merely a part of sound and proper business ethics, which originated in
the application of everyday moral or ethical norms to business and public service

dealings, since times immemorial.

Currently, the global discussion on the prevalence and impact of conflicts of
interests in the public service is more alive than ever. Wilson R Abney, in his paper
entitled: “A brief history of public service ethics in the United States: 1787-1997,
2007 Ethics Counts, LLC for example, stated the foltowing in this regard:

“Every recent study of the American electorate has found that most citizens do not
believe that government officials make decisions in the public interest. Instead,
Americans are convinced that the campaign donations which politicians and
political parties have solicited from, and which have been provided by special
interest groups, are more important fo the politicians and parties in deciding
positions on issues of public policy than the achievement of the common good.
Because people no longer trust the politicians, the politicians call the people
‘cynical’, but history and current events demonstrate that politicians have provided
ample reason for the public’s lack of frusl.”

The sentiments referred to by Abney equally apply in many other parts of the world
and some of it also finds expression in the views and perceptions of many South

Africans.

M H Kanyane of the University of Limpopo and in his work, “Conflict of Interest in
Scouth Africa: Unravelling the revolving door® published in the October 2005 Journal
of Public Administration, supports the notion that conflict of interest is becoming

more and more prevalent in our present day society:

“Its affects are disastrous fo an institution or a department in as far as bothfinances

and reputation risks are concerned. This obviously affects the country as a whole.
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8.9.7

8.9.8

One of the achievements of the first term of the post-1994 era is the enactment, in
the wake of ethical concerns, of legislation, codes of conduct, and the
establishments of institutional mechanisms, as a basis for resolving ethical
questions of governance. However, conflict of inferests proved to be a resilient fest
fo the government and coniributed to corroding the moral and economic fabric of the
country. In spite of these shortcomings, the institutional and legislative mechanisms
put in place should be turned into potent weapons for combating conflict of inferests.
The public is entitled fo feel confident that their power or sovereignty is being
exercised for their benefit. For as the famous counsel, Archibald Cox, has noted, the
stability of government rests on the maintenance of public confidence. Both a free
sociely and democratic government require a high degree of public confidence in

the integrity of those chosen to govern.

However, the confidence is sometimes eroded by the appearance of a conflict of
interest. For this reason, the ethical requirements for legislaiors, ministers and
officials are apparent and imperative fo build public confidence. In this way a
politician or official who creates the appearance of a conflict of interest is simply

inviting the closer inspection of his or her motive.” (Emphasis added)

There are many different views on the definition of ‘a conflict of interest. However
the common theme present in all definitions relates to a clash between the official or
business duties of the decision maker concerned and his/her personal interests.

According to Dr M J Mafunisa, Senior Lecturer at the School for Public Management
and Administration at the University of Pretoria in his work, "Conflict of interest;
Ethical Dilemma in politics ‘and administration, South African Journal of Labour

Relations™: Winter 2003, stated that interest includes:

“..all those influences, emotions and loyalties that could influence a public
functionary and compromise the exercise of his or her competent judgment. Conflict
of interest involves a clash between influences of this nature and the interests of the

public that the functionaries serve.”
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8.9.9

8.9.10

8.9.11

8.9.12

8.9.13

Judy Nadler and Miriam Schulman of the Markkula Center for Applied Ethics at the
Santa Clara University in California,(see:

http://iww.scu.edu/ethics/practising/focuseareas/government ethics/introduction/co

nflicts) give a very simple definition to the concept:

“Conflict of interest occurs when an officeholder puts his or her personal or financial

inferest ahead of the public interest.”

They also hold the view that the law regulating conflict of interests is aimed at the
perception as well as the reality, that a public official's personal interest may
influence a decision. “Even the appearance of impropriety undermines the
public’s faith that the process is fair.” (Emphasis added)

Dr Mafunisa (supra) supports this view, as follows:

“The concept (of conflict of inferests) is applicable not only to situations where a
conflict of inferest actually exists, but also to situations where it appears to exist. A
charge of conflict of inferest may arise not only when public duty clashes with

private interest, but also when they appear to converge.”
Nadler and Schulman (supra) further stated in this regard that:

“Another common misconception about conflicts of interest is that office holders
are absolved of their responsibilify merely by being transparent about their stake in
the issue, It is not sufficient for government officials to make conflicts public.

They must take themselves out of the decision-making process altogether.”
(Emphasis added)

The South African Public Service Commission (PSC) conducted a comprehensive
study into to occurrence and management of conflicts of interest in the Public
Service. In its report, issued in July 2006 and entitled, ‘Report On Managing
Conflicts Of Inferest In The Fublic Service’, Public Service Commission, July 2006,
from page 15, the PSC referred to the generally accepted definition of a conflict of
interest in the public service i.e. “a conflict between the public duties and private
interests of a public official, in which the public official has private capacity interests
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8.9.14

which could improperly influence the performance of his/her official duties and

responsibilities”, and stated that;

“The above mentioned is a rather narrow approach when looking at conflicts of
interest. One needs fo look at conflicts of interest more comprehensively. In this
respect it needs to be mentioned that the interaction between the private and
public sectors has made the issue of confiicts of interest much more complex. In
recent years, especially in South Africa, a great velocity between the public and
private secfors was evident. In South Africa, for example, the government
promotes mechanisms such as Black Economic Empowerment. This interaction
has given rise to the fact that whilst conflicts of interest in the past focused on
traditional sources of influence such as nepotism, gifts and hospitality, conflicts of

interest in recent years are more directed on:

» g public official having private business interests in the form of parinerships,
shareholdings, board membership, investments and government confracts;

= a public official leaving to work in a private company or a Chief Executive
Officer taking up a key position in a government department with a commercial

relationship with his/her former company; and
»  a public official having affifiations with other organizations.”

In dealing with the guestion as to whether it is wrong to have a conflict of interests,

the Report of the PSC makes the following important observation:

“There are many misconceptions about conflicts of interest. Some of them are that
it is something fo be ashamed of and should be hidden or ignored. In terms of
media commentary on the matter it would appear that in the South African context
we have fallen info these misconceptions. Conflicts of interest are not wrong in
themselves. It is how they are managed that is important. In this regard it should
be noted that public officials are also private individuals, and there will be
occasions when an official’'s own private interests may come into conflict with
his/her public duty which is to put public interest first at all times. Where
reasonably possible, a public official should avoid conflicts between his/her
personal interest and the public interest. However, where conflicts of interest
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8.9.15

8.9.16

8.9.17

8.9.18

cannot reasonably be avoided, an official has a responsibility to identify and
effectively manage any conflicts of interest he/she may have, in consuitation with
his/her supervisor.” (Emphasis added)

The King Report on Corporate Governance for South Africa-2002 from page 47
stated the following in regard to conflict of interests of directors of companies:

“The personal interests of a director, or persons closely associated with the
director, must not take precedence over those of the company and its
shareowners. A director should avoid conflicts of interest, even when these could
only be perceived as such. Full and timely disclosure of any conflict, or
potential conflict, must be made _known to the board. Where an aclual or

potential conflict does arise, on declfaring their inferest, a director can participate in
the debate and/or vote on the mafter, but must give careful consideration to their
own integrity in such circumstances and the polential consequences it may have

for the board, company and themselves personally.” (Emphasis added)

In his book “The Corporate Citizen” published by Penguin Books, South Africa, 2006
and from page 51, MerVyn King SC dealt extensively with the duties of good faith,
care, skill and diligence of directors of companies11 and the fact that courts in the
twenty-first century are applying more objective tests to compliance with these
duties. The modern test therefore, according to King, is what a reasonable director
who acted honestly, diligently and with skill would have done in the circumstances of

each case.

King emphasized that the average director cannot be expected to apply these legal
tests in the heat of the boardroom. This is particularly true when one considers the
different aspects of these duties gleaned from American, English and

Commonwealth jurisprudence.

In order to address this dilemma, King developed 10 pertinent questions that every
director should ask himself/fherself in regard to the issues before the board. The very

first question is:
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8.9.19

8.9.20

8.10

8.10.1

8.1

8.11.1

“Do I as a director of this board have any conflict in regard to the issue before
the Board?”

As remote as the conflict might be, King recommends that it (the conflict) is
disclosed.“This disclosure is not the end fo the enquiry. The following guestion

should then be asked: ‘Should | excuse myself from the remainder of the board

meeting or should | make my contribution, having reqard to the fact that | was asked

o be a member of the board either for my practiced ability or because of my

representatively?”

The tenth question that King suggests a director should ask is:

“Will the board be embarrassed if its decision and the process employed in arriving
at its decision were to appear on the front page of a national newspaper?”

Conflict of Interest as defined by the OECD Guidelines for Managing Conflict
of Interest in the Public Service, 2003

According to the OECD guidelines a conflict of interest may be defined as: “A
‘confiict of interest’ involves a conflict between the public duty and private interests
of a public official, in which the public official has private-capacity interests which
could improperly influence the performance of their official duties and

responsibilities.”

THE PUBLIC PROTECTOR TOUCHSTONES: Previous reports of the Public
Protector applicable to Ethical Conduct expected from Members of the

Executive as well as the management of Conflict of Interest.

Conflict of interest

8.11.1.1 The most relevant investigation reports dealing with conflict of interest are those on

former Minister Valli Moosa commonly known as the “Hitachi” report; “To be or not

to be in conflict” report and the |EC report titled, “/nappropriate Moves”.
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8.11.2 “Inappropriate Moves” Report Number 13 of 2013/2014

8.11.2.1 The conflict of interest concern was whether or not a business partner in a different
company than the one bidding presented a conflict of interest for the Chief Electoral

Officer who was central to the bid process.

8.11.2.2 The finding was that it would have been prudent to disclose such a relationship
despite the fact that it was not related to the bid in question so as to eliminate any
suspicions of conflict of interest and that officials performing a public function should

understand that things that can undermine objectivity transcend financial interests.

8.11.3 “To Be Or Not To Be In Conflict” Report Number 9 of 2011/2012

8.11.3.1 The conflict of interest question was whether or not being a President of a powerful
professional body presented a potential conflict of interest for a Director-General of

the Department of Labour.

8.11.3.2 The finding was that there was a perceived conflict of interest that needed to be

managed.

8.11.4 “Hitachi Report” A Report of the Public Protector on an investigation into
allegations of improper conduct in connection with the awarding of a contract:
Report Number: 30 of 2008/2009.

8.11.4.1 The allegations of improper conduct related to a contract by a public entity that was
awarded to a company in which a political party had an interest.

8.11.4.2 At the time of the awarding of the contract, the Chairperson of the Board of the
public entity was also a member of the highest decision making body of the political
party and as a result thereof, it was alleged that he had a conflict of interest.

8.11.4.3 The finding was that there was an unmanaged conflict of interest between the
personal interest of the public official in the political party and his duty towards the
public entity at the time when a resolution was taken to award the contract to the
Hitachi Consortium, in which the political party had an interest.
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8.11.4.4 It was further held that it is desirable that the conducting of business between
government institutions or public entities and political parties should be regulated

by legislation.

8.11.5 Abuse of benefits and privileges for Members of the Executive: “In the
Extreme” Report Number 11 of 2011/2012

8.11.5.1In the Public Protector report titled in “In the Extreme”, it was found that
extending benefits to persons not provided for in the Ministerial Handbook
amounted to a viclation of the Executive Ethics Code. In the case in point the
Minister concerned flew a person he classified as his father though not his father
and booked him at for hotels for non-official trips. The remedial action included a

requirement that the money be repaid to the state.

8.11.5.2The reasoning was that the general standards determined by paragraph 2 of the
Executive Ethics Code require a Minister to act in good faith, in the best interest of
good governance and in a manner that is not inconsistent with the integrity of
hisfher office or the government. Even though Members of the Executive are
entitled to leave their travel and accommodation arrangements to the administration
of their offices, they are expected to ensure that the provisions of the Ministerial

Handbook were adhered to by their administrative staff.

8.11.6 Lying and other forms of Dishonesty: The Ndaweni Mahlangu Report

8.11.6.1 In a report following allegations in the media to the effect that the former Premier of
Mpumalanga Province said it was acceptable and normal for politicians to lie to

members of the public.

8.11.6.2 The Public Protector found that the statement issued by the former Premier of
Mpumalanga was unbecoming of a Member of an Executive Council. The
statement was also found to have been inconsistent with the office of the Premier
in that it compromised the credibility and integrity of that office and of government.

8.11.6.3 The finding was also that the former Premier's statement was in violation of the
provisions of sections 136(2)(b) and 182(1){a) of the Constitution read with section
6(4)a)(ii) of the Public Protector Act.

195



“UNSOLICITED DONATION” Report of the g :
)

Public Protector pupye pRcatroicoR

9.1.

9.1.1

9.2,

9.2.1.

9.2.2.

9.2.3.

ANALYSIS AND CONCLUSION

Regarding the appointment of CBP by the DOC to coordinate the 2012 ICT
Indaba

The ICT Indaba was the initiative of CBP and the DOC was approached to
participate as the custodian and the face of the Indaba.

Had the DOC appointed CBP, there would have been no legal impediment as such
appointment could have been done as an unsolicited bid.

However, since evidence suggests there was no such appointment, the legal

question falls away.

Regarding the propriety of the alleged issuing of endorsement letters by Hon
Pule under the authority of the DOC for private companies to support and
sponsor the hosting of the 2012 ICT Indaba and if so, was such conduct

improper?

In the absence of a clear legal framework regulating the issuing of endorsement
letters, the conduct of Hon Pule in issuing endorsement letters under the patronage
of the DOC for private companies to support and sponsor the hosting of the Indaba

could not have been unlawful.

As the question of proper conduct transcends lawfulness, we must ask if the
conduct was proper. In the absence of the relationship with Mr Mngqibisa, nothing

seems to suggest any impropriety.

In my report entitled “Costly Letters” a similar issue arose where an organ of state
issued letters of support for private business and | found that the issuing of the letter
of support, though not unlawful, was ill advised as it risked the potential of
unintentionally supporting a prohibited conduct. | recommended that there is an
urgent need for the regulation, not only the process, but also the circumstances of

issuing such letters of support and designating specific persons to do so.
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9.3.

9.3.1.

9.3.2.

9.3.3.

9.3.4.

9.3.5.

Regarding the allegation that Hon Pule directed her Department to pay a
financial contribution of R10m to CBP towards the hosting of the 2012 ICT

Indaba and if so, was such a directive and payment improper?

The amount contributed by the DOC was not part of the agreement with CBP, but
subsequent to the payment thereof, the DOC indicated that the agreement between
CBP and the DOC is an unsolicited bid.

The legal framework pertaining to unsolicited bids, particularly section 2 of National
Treasury Practice Note 11 of 2008/2009, clearly states that the financial implications
to the Department should be set out in the bid document, together with all other

prescribed details.

Hon Pule and in his letter to CBP dated 15 December 2011, voiuntarily offered to
donate a sum of R10m as a financial contribution towards preparations for the
hosting of the ICT Indaba. In her own words, she wrote that: the Depariment will
make a financial contribution amounting to R10 Million, which part wilf be used to

secure the venue for the ICT Indaba”.

The agreement between the DOC and CBP which was entered into after the
Minister committal of the DOC to pay R10m could therefore not be an unsolicited bid
as it was simply giving effect to the commitment made by Hon Pule.

If the amount could not be accounted for under the unsolicited bid regime, how then
do we justify its payment? Another possibility, as presented by Hon Pule, is that of a
sponsorship. Unfortunately there seems to be a discrepancy between requirements
of a donation as outlined in Treasury Regulation 21 and the manner in which this
particular “donation” was dealt with. For example, the “donation” did not satisfy the
requirement of Treasury regulation 21.1, Part 8 which states that “The accounting
officer may approve gifts, donations and sponsorships of state money and other
movable property in the interest of the state. When such cash amounts exceed
R100 000, the approval of the relevant legislature must be sought by including the
item separately in the estimations of expenditure.”
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9.3.6.

9.4.

9.4.1.

94.2.

94.3.

9.4.4.

9.5.

The amount contributed by the DOC, accordingly, cannot be defined as a
sponsorship in terms of the legal framework pertaining to sponsorships, as the
amount is more than R100 000 and the authorization was not obtained from the

Legislature.

Regarding the alleged irregular diversion of the R15m MTN sponsorship,
ostensibly by and on the instruction of Mr Mnggqibisa, paid into ABR bank
account instead of the CBP account specifically designated for the Indaba
funds and the subsequent improper transfer of R6m into his Khemano bank

account:

The issue of MTN's choice of channel for payment of its funds is not an issue of

conduct in state affairs and accordingly falls outside my remit.

| am nonetheless persuaded that the diversion of funds was not supported by any
cessionary note signed by Ms Bouwer as one would expect in ter?ns of the law of
contract and principles of good govemance. | am further unable to conclude that the
diversion of these funds orphaned them in a manner that allowed Mr Mnggqibisa to

find a home for part thereof.

Regarding the R6m paid to Khemano, from MTN sponsorship, with ABR being Mr
Mnggibisa’s subcontractor, it could not have been up to ABR to make that call.
Accordingly, it can only be reasonably concluded that it was Mr Mnggqibisa who paid

himself that money.

| am also of the view that the amount of R10m provided by the DOC created an
excess of sponsorship money and made it possible for Mr Mnggibisa to pay himself
the amount of R6 million. If | am correct, it was laundered state money that Mr

Mnggqibisa siphoned away and not MTN funds.
Regarding the allegation that Hon Pule improperly represented to her

Department that Mr Mnggibisa was her spouse and travelled with him

overseas at state expense
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9.5.1.

9.5.2.

9.5.3.

9.6.

9.6.1.

9.6.2.

9.7.

9.7.1.

Having decided that Hon Pule and Mr Mngqibisa had the alleged romantic
relationship and travelled overseas together at siate expense, the issue for

determination was the propriety of Hon Pule’s conduct in this regard.

By Hon Pule’s own admission, Mr Mnggibisa could not be classified as a spouse or
permanent companion in terms of the legal framework pertaining to overseas travel
of Ministers. By her own admisston, Mr Mngqibisa could not travel and should not

have travelled with her at state expense.

Having decided that Hon Pule represented or was negligent in allowing a
misrepresentation in her Department of Mr Mnggibisa as her spouse or companion
leading to the extension of benefits to him that he would otherwise have only been
entitled to if he were a spouse, It stands o reason that her conduct was improper
and to the extent that this led to the abuse of state recourses, amounts to a violation

of paragraph2.3 (g) of the Executive Ethics Code.

Regarding Hon Pule’s alleged benefit from a pair of red soled Christian
Louboutin shoes, from Mr Mnggibisa, owner of Khemano which is a company

that was sub-contracted for and benefited from the ICT Indaba

The donation of the pair of shoes to Hon Pule could not be proved as no receipts

could be found thereof.

The legal framework pertaining to gifts of this nature would provide that the shoes
be declared and permission obtained f{om the President to keep the gift as it was

not given by a spouse or permanent companion.

Regarding the possibility of a potential conflict of interest occasioned by an
alleged romantic relationship between Hon Pule and Mr Mnggibisa as a
consequence of which, the latter benefitted improperly out of the financial
sponsorships contributed by private companies towards the hosting of the
DOC’s ICT Indaba held in Cape Town from 4 to 7 June 2012

Having concluded that there was a romantic relationship between Hon Pule and Mr
Mnggqibisa, the issue for determination was whether such relationship presented a

conflict of interest in the context of the coordination of the ICT Indaba.
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9.7.2.

9.7.3.

9.7.4.

9.8.

9.8.1.

9.8.2.

To resolve this issue, a question to be asked was whether Hon Pule found herself in
a position of divided loyalty. In view of her position as the Executing Authority for the
DOC, did she pilace herself in a position where her duty to protect the interest of the
DOC and government clashed with her loyalty to Mr Mngqgibisa as her special
friend?

In answering this question | drew some lessons from section 96 of the Constitution,
paragraphs 2 and 3 of the Executive Ethics Code and principles laid down in the
Public Protector touchstones in the cases | have referred to earlier. “The Hitachi”
Report and the more recent reports titled, “To be or Not fo be in Conflict”, and
“Inappropriate Moves” provided useful benchmarks on the interpretation of situations

that present a conflict of interest.

As indicated earlier, conflict of interest arises when the a decision maker is placed in
a position of protecting the opposing interests of two masters or persons that she or
he is attached to or where her personal interests and those of her organisation are
at odds. Clearly Hon Pule placed or found herself in a position whether she had to
protect the opposing interests of her Department and those of her special friend Mr

Mngqibisa.

Regarding the possibility that Hon Pule improperly caused or allowed her
Department to benefit Mr Mngqibisa improperly in the ICT Indaba and the
propriety of her conduct in that regard:

Having decided that Mr Mnggqibisa benefited from the ICT Indaba and that through
her actions and omissions, Hon Pule caused or allowed the DOC to benefit Mr
Mnggibisa during the ICT indaba, the question for determination was the legality and
consequently, the propriety of her conduct in that regard.

Clearly if Mr Mnggibisa qualified as a spouse there would be no questions regarding
him benefitting from overseas trips. As Hon Pule has admitted that he was not
meant to benefit, she clearly had a duty to ensure he did not get spousal benéefits,

having been the one nominating him as an official companion.
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9.8.3.

9.8.4.

9.8.5.

9.9.

9.9.1

However, Hon Pule’s failure to step in and stop her Department from inserting him
into the ICT Indaba coordination can reasonably be understood as amounting to
allowing Mr Mnggibisa to improperly benefit. At the very least Hon Pule has to take
responsibility for negligently allowing a misrepresentation of Mr Mngqibisa as her
spouse. As | indicated earlier, no reasonable person can accept that she was not

aware of the representation.

It can therefore be deduced that Mr Mngqibisa improperly benefited from the DOC
and that his relationship with Hon Pule created the opportunity for this to occur. In
the light of the above it is not unreasonable to conclude that Hon Pule through her

romantic relationship caused the DOC to improperly benefit Mr Mnggibisa.

My view is also confirmed by the fact that during the interview | held with Hon Pule
on 28 June 2013, she undertook to ensure that what may have been paid for Mr
Mnggqibisa by her department would be reimbursed and indeed, despite the fact that
the undertaking was made by Hon Pule in the absence of Mr Mnggqibisa, he paid
back an amount R89 326.35 that was improperly spent on him by the DOC in
respect of a trip to Mexico in September 2009 where he accompanied Hon Pule.

Regarding the question of Hon Pule’s conduct being inconsistent with the

provisions of the Executive Ethics Code

| have answered this question by testing or measuring Hon Pule’s conduct in
connection with the ICT Indaba and during the investigation against the standard
required in compliance with the Executive Ethics Code, including the requirement
that Members of the Executive should act in good faith and not wilfully mislead the
legislature to which they are accountable. In her case she clearly did not ct in good
faith and until very late during my interview, denied ever having a personal

relationship with Mr Mnggibisa.
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10.

10.1.

10.1.1.

10.2.

10.2.1.

10.2.2.

10.3.

FINDINGS

My findings are the following:

Regarding the lawfulness and propriety of the appointment of CBP by the
DOC to coordinate the 2012 ICT Indaba:

My finding is that CBP was not appointed by the DOC to coordinate the Indaba. The
Indaba was CBP’s project that could have been executed by CBP without the DOC’s
consent; though needing the DOC'’s blessing for the desired industry support and
impact. There was accordingly no unlawfulness or impropriety on the part of the
DOC or CBP in regard to CBP coordinating the hosting of the ICT Indaba.

Regarding the lawfulness or propriety of the alleged issuing by Hon Pule of
endorsement letters under the authority of the DOC for private companies to

support and sponsor the hosting of the 2012 ICT Indaba:

My finding is that Hon Pule did solicit sponsorship support for the ICT Indaba but
that such conduct per se was not unlawful or improper. | further find that Hon Pule
was not the first to issue sponsorship support lefters on behaif of CBP and the ICT
indaba and that Deputy Minister Bapela {(Hon Bapela) had ailready done so.

The allegation that Hon Pule pressured Telkom and the affected mobile phone
companies to sponsor the event is not substantiated by evidence as event sponsors
denied this allegation during interviews. | must point out though that Hon Pule
should have been circumspect with regard to actively encouraging entities under her
supervision to donate funds as they may have found it difficult to go against her

wishes as a figure with authority over them.

Regarding the allegation that Hon Pule improperly directed the payment of an
amount of R10m to CBP by the DOC as a contribution towards the hosting of
the 2012 ICT Indaba:
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10.3.1.

10.3.2.

10.4.

10.4.1.

10.4.2.

10.4.3.

My finding is that Hon Pule did commit her Department to “donate” R10m as
financial assistance to the ICT Indaba through her letter dated 15 December 2011,
addressed to Ms Carol Bouwer. However, on the basis of evidence before me, my
finding is that such financial assistance was unsolicited. The process was also not
executed in accordance with Treasury Regulation 21 regulating the granting of gifts,
donations and sponsorships by the state. Her conduct and that of her Department

was accordingly, unlawful, improper and constitutes maladministration.

| further find that as CBP innocently accepted the “donation” and integrated the
maoney in the ICT Indaba coordination operations, it would be unjust to require that
the money be refunded. 1t is also clear that the state derived some value from the
event and related activities although a lot of that value was later undermined by the’

negative publicity.

Regarding the allegation that Hon Pule improperly, and in violation of the
Executive Ethics Code, represented to her Department that Mr Mngqibisa was
her spouse or companion and travelled with him overseas at state expense:

My finding is that despite numerous denials at various fora, Hon Pule did represent
to her Department that Mr Mngqibisa was her official companion, the key evidence
being a form completed upon her appointment as Deputy Minister of

Communications.

| further find that, by her own admission during the interview on 28 June 2013, Hon
Pule and Mr Mnggibisa had a romantic relationship. She added that he was,
however, not her spouse as he was married to someone else under civil law and
was therefore not entitled to spousal benefits. She offered to ensure that all
Departmental expenditure on Mr Mnggibisa’s trips would be reimbursed before this

investigation was finalised.

In this regard, Hon Pule made good on her promise as Mr Mnggqibisa paid back on
18 July 2013, an amount of R89 326.35 that was inappropriately spent on him by the
DOC in respect of the September 2009 trip to Mexico where he accompanied Hon

Pule on her official visit to that country.
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10.4.4.

10.5.

10.5.1.

10.5.2.

10.6.

10.6.1.

However, my finding is that Hon Pule was not entirely honest as she stated that the
relationship ended before she became the Minister of Communications while
evidence relating to trips undertaken as Minister of Communications confirms a
relationship. | ¢an also not reasonably accept her submission that she did not know
that her office unilaterally reflected and funded Mr Mnggibisa as her spouse during
her trips as Deputy Minister and later as Minister. Hon Pule’s conduct in this regard
was unlawful and unethical. The act of trying to pass the buck onto staff is, on its

own, grossly improper and unethical.

Regarding the allegation that the MTN sponsorship of R15m was irregularly
diverted by Mr Mngqibisa into ABR banking account instead of the CBP
account specifically designated for the ICT Indaba funds and that he
subsequently improperly transferred R6m of this money into his Khemano:

My finding is that the allegation is substantiated by evidence and that Mr
Mnggibisa’s conduct in this regard was unlawful and improper. His conduct points to
abuse of the power he enjoyed due to his special relationship with the DOC and Hon
Pule. There was neither authorisation from CBP for the siphoning of MTN
sponscrship funds to ABR, nor agreement for a management fee of R6m nor

authorisation of the appropriation of that money.

| further find that the appropriation of R6m or a substantial part thereof constitutes
improper enrichment on the part of Mr Mnggibisa’s company and that the siphoning
of this money was made possible through the surplus funds caused by the
unsolicited and unlawful “donation” of R10m from Hon Pule.

Regarding the allegation that Hon Pule improperly benefitted from a pair of
Christian Louboutin shoes worth R10 000 from Mr Mngqibisa, owner of
Khemano which was subcontracted for and benefited from the ICT Indaba:

My finding is that although Hon Pule was wearing new red soled Christian Louboutin
shoes at the event, no concrete evidence linked the shoes to Mr Mnggibisa or
Khemano. | accordingly, find no justifiable reason to reject her explanation that she

bought the shoes for herself and owns several shoes from this exclusive brand.
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10.7. Regarding the allegation that Hon Pule’s alleged romantic relationship with Mr

10.7.1.

10.7.2.

10.8.

10.8.1.

10.8.2.

Mngqibisa created a potential conflict of interest which benefitted him
improperly from the financial sponsorships contributed by private companies
towards the hosting of the DOC ICT Indaba held in Cape Town from 4 to 7
June 2012:

My finding is that there was a real and not just a potential conflict of interest on the
part of Hon Pule regarding her duty to act in the best interest of the DOC and her
loyalty to Mr Mnggqibisa on account of their relationship. Faced with divided loyalties,
as is always the case in a conflict of interest situation, | am convinced that Hon Pule
chose Mr Mnggibisa’s interests above those of her Department and ultimately, the
State.

It was Hon Pule’s Department that brought Mr Mngqibisa and his company to the
ICT Indaba fold without CBP’s request, which had indicated clearly in its prior
communication te the DOC that it already had an execution partner by the name of
Hunta Live, an agency that was eventually elbowed out as Khemano and its

subcontractors took over the 2012 ICT Indaba coordination processes.

On the allegation that Hon Pule caused her Department to benefit Mr

Mnggibisa improperly in the ICT Indaba:

My finding is that this allegation is substantiated. Through actions and omissions,
Hon Pule caused her Department to benefit Mr Mnggibisa and his company
Khemano improperly. Contrary to what had been said to CBP about Khemano’s
profile, neither Khemano nor Mr Mngqibisa had done any work for the DOC before
or done any project of the magnitude of the ICT Indaba. Mr Mnggibisa and his
company further benefited from the R15m diverted towards ABR and ultimately, the
R6m siphoned to Khemano ailegedly as management fees but without the

authorisation of the principal, CBP.
| further find that Hon Pule acted in breach of paragraph 2.3(g) of the Executive

Ethics Code in that her unlawful extension of spousal benefits to Mr Mnggibisa

amounted to making improper use of allowances available to her.
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10.9.

10.9.1.

10.9.2.

10.9.3.

Regarding whether or not Hon Pule’s conduct was inconsistent with the

provisions of the Constitution and the Executive Ethics Code:

My finding is that Hon Pule’s conduct was grossly at odds with the provisions of
section 96(2) of the Constitution as well as the Executive Ethics Code, particulariy
paragraphs 2 and 3 thereof. Not only did she violate the code by failing to manage
the conflict of interest arising from her relationship with Mr Mnggibisa, the
preponderance of evidence indicates that Hon Pule directed and/or allowed her
staff, particularly her PA and Mr Themba Phiri, to violate the law and departmental
policies by inserting Mr Mnggibisa into the ICT Indaba coordination and irregularly
extending other favours to Mr Mngqgibisa. She also caused or allowed her staff
members to lie to Parliament, the AG and my office during these institutions’

respective investigations.

| further find that due to the conflict of interest referred to in this report; it was difficult
if not impossible for any of the parties, particularly officials in the DOC and CBP
management to reign in Mr Mnggibisa. Hon Pule’s conduct was, accordingly,
improper and in violation of the Executive Ethics Code and brought the eminence of

both the Executive and Parliament into disrepute.

| also find that, by wilfully misleading Parliament during the investigation and in
offering a half-hearted apology on the day Parliament decided on the findings of the
Parliamentary Joint Committee on Ethics and Members' Interests into her conduct,
Hon Pule violated paragraph 2.3(a) of the Code which specifies that “Members of
the Executive may not wilfully mislead the Ilegislature to which they are

accountable.”
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1.

11.1.

11.1.1.

11.1.2.

11.1.3.

11.1.4.

11.2.

11.2.1.

REMEDIAL ACTION

The remedial action to be taken as envisaged by section 182(1)(c} of the

Constitution is the following:

The Hon Dina Pule

To make good on her promise made on 28 June 2013 to quantify all amounts spent
by the DOC on Mr Mnggibisa’s overseas trip to Mexico in September 2009 and all
other destinations and to ensure that every cent is paid back to the state by 31

January 2014.

It was noted that on 18 July 2013, Mr Mngqibisa only refunded the DOC an amount
of R89 326.35 which was reprehensively spent on him by the department in respect
of his trip to Mexico, undertaken in September 2009 where he accompanied Hon

Pule on her official visit to that country.

To issue an open apology to Ms Carol Bouwer, for subjecting her to a hidden
agenda placing her in an untenable position; The Sunday Times, for the persistent
insults and denial of the truth that she eventually admitted to me on 28 June 2013;
affected members of Staff of the DOC, for placing them in an unethical situation
involving persistent lies and deceit and to Parliament, for persistently misleading this

august constitutional pillar and never admitting the truth right until the end.

To consider vacating her seat in Parliament to minimise the damage caused by her
undermining this institution, paricularly by never admitting the truth even after

having done so to me.
The President
To take note of the findings and expedite the finalisation of the review of the

Executive Members’ Ethics Act and the Executive Ethics Code to eliminate various

lacunae identified in my previous and predecessors’ reports.
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11.3.

11.3.1.

11.3.2.

11.4.

11.4.1.

11.4.2.

11.4.3.

11.5.

11.5.1.

11.5.2.

11.5.3.

The Speaker of the National Assembly

To take note of the findings and remedial action directed to the President and Hon
Pule and ensure Parliament takes this into account in its ordinary oversight work.

To monitor that Hon Pule makes good on her promise to repay state funds

irregularly spent on Mr Mngqibisa.

The Minister of Communications

To ensure that funds owed by Mr Mngqibisa are urgently calculated and reclaimed

from him.

To consider commissioning an audit with a view to verifying all the trips abroad
undertaken by Mr Mngqibisa at state expense whilst accompanying Hon Pule and
recover from him all what the department would have improperly paid for him.

To ensure expeditious execution of the disciplinary processes in respect of
employees that acted unlawfully and in violation of the Public Service Code of Ethics
in relation to the 2012 ICT Indaba and the conduct of this investigation.

The Minister of Public Service and Administration

To urgently consider subjecting all Members of the Cabinet and Provincial
Executives to an Ethics Seminar and ensure that all new Ministers attend an ethics

seminar within 2 months of assuming office.
To ensure that the Executive Ethics Code is tumed into a pocket booklet to be
provided to all members of the Executive on assumption of office and also captured

in posters to be placed in all Executive Cffices.

The Law Enforcement Agencies already seized with the matter to proceed

expeditiously on matters already referred to them by Parliament.
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12 MONITORING

12.1. All administrative heads of affected organs of state are to submit action plans within

30 days indicating how the remedial action in 11 above will be implemented.

12.2. All remedial action to be implemented within 6 months of the issuing of this report.

\
ADV. TN MADONSELA
PUBLIC PROTECTOR OF THE
REPUBLIC OF SOUTH AFRICA
5 DECEMBER 2013
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PROCLAMATION
by the
President ol the Republic of South Africa

No. 47, 2014

TRANSFER OF ADMINISTRATION AND POWERS AND FUNCTIONS ENTRUSTED
BY LEGISLATION TO CERTAIN CABINET MEMBERS IN TERMS OF SECTION 97
OF THE CONSTITUTION

In terms of section 97 of the Constitution of the Republic of South Africa, 1996, | hereby
transfer the administration and powers and functions entrusted by the specified
legislation, and all amendments thereto, to the specified Cabinet member as set out in
the Schedule in English and isiZulu with effect from the date of publication of this
Proclamation in the Gazefte.

Given under my Hand and the Seal of the Republic of South Africa at .. Prelotia....
inis. 12th,.. day of ...... July... ..., Two Thousand and Fourleen.

M

President
By Order of the President-in-Cabinet:

S

- I
Minister of the Cabinet

1 T it 0N SN o orlies awapdOninRL e

004



4 No. 37839

GOVERNMENT GAZETTE, 15 JULY 2014

SCHEDULE

1, The administration end the powers and functions entrusted by the legisiation,
mentioned in column 1 of the tables below, o a Cabinet member as execulive suthority of that
department mentioned in column 2 of the tables, immediately before the President assumed
office on 24 May 2014, ave transferred to the Cabinet member mentioned in column 3 of the

tables.

11 COMMUNICATION RELATED LEGISLATION:

Column 1 Column 2 Column 3
Legisiation Previous Cabinet Member | New Cabinet Member
[Postand | Minister of Communications | Minister of Telecommunications
Telecommunication- and Postal Services
Related Matters Act, 1958
{Act No. 44 of 1958)
[ Films and Publication Adl, Minister of Homa Afiaite Minister of Communications
1998 (Act No. 85 of 1898)
Sentech Acl, 1886 (ActNo. | Minister of Communications | Minister of T elecommumcations
83 of 1986) and Postal Services
 Former States Posts and Minister of Communications ' Minister of Telscommunicalions
Telscommunications Act, and Poslal Services
1898 (Act No. § of 1996)
Former States Broadcasting | Minister of Communications | Minister of Telecommunications
Reorganisation Act, 1886 and Postal Services
{Act No. 91 of 1998)
Postal Services Act, 1998 | Minister of Communications | Minister of Telecommunications
{Act No. 124 of 1898) and Postal Services
Department of Minister of Communications | Minister of Telecommunications
Communications and Postal Services
Ralionalisation Acl, 1988
{Act No. 10 of 189B)
Broadcasting Act, 1898 {Act | Minister of Communicetions | Minister of Commurications
No. 4 of 1999)

| This gezetie is aleo avaitabie iree oning &l wusipiing sege
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independent Minister of Communications Minister of Communications
Communications Authority
of South Africa Act, 2000
{Act No, 13 of 2000)

Media Development and Minister in The Presidency Minister of Communications
Diversity Agency Act, 2002 | responsible for Performance
{Act No. 14 of 2002) Monitoring and Evaluation
Electronic Communications | Minister of Communications | Minister of Telecommunications
and Transacticns Act, 2002 and Postal Services
(Act No. 25 of 2D02)
Electronic Communications | Minister of Communications | Minister of Telecommunications
Act, 2005 (Act No. 38 of and Postal Services
2005}
South African Post Bank Minister of Communications | Minister of Telecommunications
Limied Act, 2010 (Aci No. 8 and Postal Services
of 2010)
South African Post Office | Minister of Communications | Minister of Telecommunications
S0C Lid Act, 2011 (Act No. and Poxtal Services
22 of 20%1)
State Information Minister for the Public Minister of Telecommunications
Technology Agency Act, Service and Administration | and Postal Services
1898 [Act No, BB of 1988)
Talegraph Messages Minister of Communications | Minister of Telecommunications
Protection Act, 1083 (Act and Postsl Services
No. 44 of 1983)
1.2 ENVIRONMENTAL RELATED LEGISLATION:
Column 1 Column 2 Column 3
Lagisiation Previous Cabinet member | New Cabinet member
[Sea-Shore Act, 1935 (Act Minister of Water snd Minister of Environmeantal
No. 21 of 1835) Environments! Affairs Aftgirs
Prince Edwards Islands Act, | Minisler of Water and Minister of Environmental
1848 (Act No. 43 of 1848) Environmental Affairs Affairs
Ses Birds and Seals Minister of Water and Minister of Environmental
Protection Act, 1973 (Acl No. | Ewironmental Affairs Affgirs
45 of 1873)
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Areas Act, 2003 (Act No. 57
of 2003)

Column 1 Column 2 Column 3
Lagisiation Previous Cabinet member | New Cabinet member
Dumping at Sea Control Act, | Minister of Water and Minister of Environmental
1980 (Act No. 73 of 1880) Environmental Affairs Affairs
Section 38 of the Sea Minister of Water and Minister of Environmental
Fishery Act, 1988 (Act No. Environmentsl Atfairs Aftairs
12 of 1088)
Environment Conservation | Minister of Water and “Mimister of Environmental
Act, 1989 (Act No, 73 of Environmental Affairs Afiairs
1888)
Antarctic Treaties Act, 196 | Minister of Water and Minister of Environmentat
{Act No. 80 of 1998) Erwironmental Affairs Affairs
 Environment Coneervation | Minister of Water and Minister of Environmental
Adl Exiension Act, 1996 (Act | Environmanigl Affairs Affaire
No. 100 of 19686)
Marine Living Resources Act, | Minister of Water and Minister of Environmental
1998 (Act No. 18 of 1808) Environmental Affairs to the | Aftairs to the exteni sel out in
extent that powers and paragraph 1.2.1 below
functions had been
transferred to that Minister by
Proclamation No. 16 of 2013,
published in Government
Gazette Np. 36527 of 31
May 2013
Netonal Environmental Minister of Water and Minister of Environmental
Management Act, 1988, (Act | Environmental Aftairs Affairs
No. 107 of 1998)
Worid Heritage Convention | Minister of Water and Minister of Environmental
Act, 1898 (Act No. 48 of Environmental Affairs Affairg
1989)
South African Weather Minister of Water and Minister of Environmenial
Service Act, 2001 (Aci No. 8 | Environmental Aftairs Affairg
of 2001)
Netional Environmental Minister of Water and Minister of Environmental
Management: Protected Environmental Affairs Aftairs

§3ble Dizaton Jo alen sresiinble oy pore 3t oo dumoniion coza
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Column 1 Column 2 Column 3

Legisiation Pravious Cabinet member | New Cabinet member
Nationa! Environmental Minister of Water and Minister of Environmental
Management: Blodiversity | Environmental Affairs Aftairs

Act, 2004 {Aci No. 10 of

2004)

National Environmental Minister of Water and Ministar of Environmental
Management: Air Quality Act, | Environmental Affairs Affairs

2004 {Act No. 39 of 2004}

National Environmental Minister of Water and Minister of Environmental
Management: Integrated Environmental Affgirs Aftairs

Cosstal Managemen AQ,

2008 (Act No. 24 of 2008)

Nalional Environmental Mintster of Water and Minister of Enviconmental
Managemant: Waste Act, Environmental Affairs Affgirs

2008 {Act No. 59 of 2008)

1.21 The administration of and the powers and functions entrusied to the Minister of Water

and Erwironmental Affairs in relation to the provisions of the Marine Living Resources Act, 1988
{Act No. 18 of 1688), and subordinate legislation mentioned in column 3 of Proclamation No. 16
of 2013, published in Govemment Gazefte No. 36527 of 31 May 2013, are hereby transferred lo
the Minister of Environmenial Affairs.

1.3  GENDER RELATED LEGISLATION:

Column 1 Column 2 Column 3

Legislation Previous Cabinet New Cabinet member
member

Commission on Gender Equality Minister of Woman, Minister in The Presidency

Act, 1898 (Act No. 39 of 1996) cpildre_r! and People with | respongible for Women
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1.4  SMALL BUSINESS DEVELOPMENT RELATED LEGISLATION:

Column 4 Column 2 Column 3
Legisiation Previous Cabinet New Cabinet member
member
Section 2A of the Small Business Minister of Trade and Minister of Small Business
Development Act, 1981 (Act No 112 | Indusiry Development
of 1981)
Close Corporstions Acl, 1984 (Act | Minister of Trade and Minisier of Small Business
No. 62 of 19B4) Industry Cevelopment
National Small Enterprise Ac., 1996 | Minister of Trade and Minister of Small Business |
{Act No.102 of 1896) Industry Developmem
Co-operatives Act, 2005 (Act No.14 | Minister of Trade and Minister of Small Business
of 2005) Industry Development
1.5 STATISTICS RELATED LEGISLATION:
Column 1 Column 2 Column 3
Legisiation ‘Previous Cabinet New Cabinet member
mamber
Statistics Act, 1890 (ActNo. € of Minister in Tha Presidency | Minister in Tha Presidency
1999) responsible for responsible for Planning,
Perdormance Monitoring Monitoring and Evaluation
and Evaluation
1.6 TRANSPORY RELATED LEGISLATION:
Column 1 Column 2 Column 3
Legisiation Previous Cabinet member | New Cablnet membar
Wreck and Salvage Act, 1806 | Minister of Water and Minister of Transport

| (Act No. B4 of 1996)

Erwironmental Affairs

} This gnzep e slno svailabie iree orfing, ot JANE.QbWONISS $O5S
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1.7  WATER AND SANITATION RELATED LEGISLATION:

Column 1 = Column 2 Column 3
Legisiation Previous Cabinet New Cabinel member
member

Water Research Act, 1971 {Act No. | Minister of Walter and Minister of Water and

34 of 1871) Environmental Affairs Sanitation

Water Services Acl, 1987 (Aci No. | Minister of Water and Minisier of Walter and

108 of 1887) Environmenial Affaire Sanitation

Nationsl Water Acl, 1098 (Act No. | Minister of Water and Mintsier of Waler and
. 36 of 1998) Envircnmental Affairs Sanitetion

48 YOUTH RELATED LEGISLATION:

Column 1 Column 2 Column 3

Legisiation Previous Cabinet member New Cabinet member

National Youth Development | Minister in The Presidency Minister in The Presidency
Agency Act, 2008 (Act No. 54 | responsible for Performance responsible for Planning,
of 2008) Monitoting and Evaluation Monitoring and Evaluation

2. The administration and the powers ot functions entrusted by legislation to a
Cabinet member mentioned in column 1 of the table below, immedistely before the President

- 3 assumed office on 24 May 2014, are trangferred lo the Cabinet member mentioned in column 2
of the teble.
Column 1 Column 2
Previous Cabinet member New Cabinet momber
Minister of Correclional Services Minister of Justice and Correctional Services
Minister of Justice and Constilutional Minister of Justice and Comrectional Services
Development
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3. With fespedt to the departmenis mentioned below, the powers and functions
entrusted by the Public Service Adt, 1884 (promulgated under Proclametion No. 103 of 1984),
mentioned in column 1 of the tables in paragraphs 3.1t0 3.4 below, o a Cabinet member as

executive suthority of that deparimant mentioned In column 2 of the tables, immediately before

the President assumed office on 24 May 2014, are transferred to the Cabinet member
mentionad in coiumn 3 of tha tables.

341 GOVERNMENT COMMUNICATION AND INFORMATION SYSTEM

Column 1 Column 2 Column 3
Powers and functions under | Previous Cabinet member | New Cabinet member
the Public Service Act, 1994
AN powers and functions of Minister in The Presidency Minister of Communications
the executive authority of the | responsible for Performarnce
Department MonRoring and Eveluation
a2 BTATISTICS SOUTH AFRICA
Column 1 Column 2 Column 3 o
“Fowers and functions under | Previous Cabinet member | New Cabinet member
the Pubtic Service Act, 1004
AR powers and funclions of | Minister in The Presidency | Minister in The Presidency
the exacutive authority of the | responsible for National responsible for Planning,
Depsriment, subject to the Planning Monitoring and Evaluation
Stalislics Acl, 1989 (At No. 6
of 1590)
3.3 PERFORMANCE MONITORING AND EVALUATION
Colomn 9 Column 2 “~ T [Column 3 - 7
Fovers and funciions under | Previous Cabinet member | New Cabinet member
the Public Service Act, 1994
All powers and functions of Minisier in The Presidency Minister in The Presidency
the executive authority of the | responsible for Performance | responsible for Planning,
Department Montioring and Evaluation Monittoring and Evaluation
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3.4 WOMEN
Column 1 Column 2 Column 3
Powers and functions under | Previous Gabinet member New Cabinet member
the Public Service Act, 1884
All and functions of Minister of Women, Children | Minister in The Presidency
13: executive authority of the | and People with Diaabllities responsible for Woman
partment
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ISIMEMEZELO
SikaMongamel
waseRiphabhuiikl yaseNinglzimu Afrika

No. 47, 2014

UKUDLULISA UKUPHATHA NAMANDLA KANYE NEMISEBENZI ETHWESWE
NGOMTHETHO KUMALUNGU ATHILE EKHABHINETHI NGOKWEMIGOMO
YESIGABA SAMA-87 SOMTHETHOSISEKELO

Ngakho-ke ngokwemigomo yesigaba sama-B7 soMthethosisekelo waseRiphabhuliki
yaseNingizimu Afrika, 1996, ngidlulisa ukuphatha namandla kanye nemisebenzi
ethweaswe ngomthetho othile, kanye nezichibiyelo zawo, kulelo jungu elithlie
jeKhabhinethi njengoba kuveziwe eSithasiselweni sesiNgisi kusukela ngosuku
lokushicilelwa kwalesi Simemezelo kuSomquiu.

Nginikeza ngaphansi kwengalo yami nangesigxivize saseRiphabhuiiki yeseNingizimu
Afrika kule ndawo ..... POl Mniaka.. 12 . Unyaka  KuNfulikezi

N

Umongameli
Ngomyalelo kaMongameli kuKhabhinethi:

JRUSS

UNggonggoshe wekhabhinethi

|/ Thia pazitiis slep Svaiieie trog cobog S1NUNEIIESAN0.L0
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ISITHASISELO

1. Ukuphatha namandia kanye nemisebenzi ethweswe ngornthetho, evezwe
ikhotamu 1 yethebula ngenzansi, kulungu ieKhabhinethi njengesiphathimandla kulowo
mnyango ovezwe lkholamu 2 yethebula, ngaphambi kokuba uMongameli agale
ukusebenza mhlaka 24 Meyi 2014, kudluliselwe elungwini leKhabhinethi elivezwe

tkholamu 3 yamathebula.

14  UMTHETHO OHAMBISANA NEZOKUXHUMANA:

ikholamu 1 Ikholamu 2 ikholami: 3
Umthetho Owayeyliungu Thungu Lekhabhinethl Entsha
Lekhabhinethl

' Post and UNgqongqoshe UNpgongqoshe
Telscommunication- Wezokuxhumana Wezokuxhumana Ngezingcingo
Related Mallers Act, 1958 Nezamaposi
(Act No. 44 of 1966)
Fims and Publication Aci, | Minister of Home Affairs UNggongqoshe
1996 (Act No. 85 of 1856) Wazokuxhumana

“Seniech Act, 1996 (Act No. | UNgqongqoshe UNggonggoshe
63 of 1906) Wezokuxhumana Waezokuxhumana Ngezingcingo

Nezamaposi
Former Staies Posis and | UNggongqoshe UNgqengqoshe i
Telecommunications Act, Waezokuxhumana Waezokuxhumana Ngezingcingo
1996 (Act No. 5 of 1986) Nezemaposi
Former States Broadeasting | UNagongqoshe UNpggonggoshe
Reorganisation Ac!, 1956 Wezokuxhumana Wezokuxhumana Ngezingeingo
(Act No. 81 of 1886) Nezamaposi
Postal Services Acl, 1998 | UNpgongqoshe UiNggonggoshe
{Act No. 124 of 1998) Wezokuxhumane Wezokuxhumans Ngezingcingo
Nexamaposi
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Departmen of UNggonggoshe UNggongqoshe
Communications Wezokuxhumana Wezokuxhumana Npezingcingo
Rationalisation Acl, 1998 Nezamaposi
{Ac! No. 10 of 1898}
Broadcasting Act. 1959 (Act UNggongtioshe UNggongaoshe
No, 4 of 1898} Wezokuxhumana Wezokuxhumana
Independent UNgtongqoshe UNggonggbshe
Communications Authorily | Wezokuxhumana Wezokuxhumana
of South Africe Act, 2000
{Act No. 13 of 2000)
Media Developrnent and Ministes in The Presidency Uniggonpqoshe
Diversity Agency Acl, 2002 responsible for Performance Wezokuxhumana
(Act No. 14 of 2002) Monitoring and Evaluation
Elecironic Communications | UNggongqoshe UNggenggoshe
and Transactions Act, 2002 | Wezokuxhumana Wazokuxhumana Ngezingeingo
{Act No. 25 of 2002) Nezamaposi
Elactronic Communications | UNggonggoshe UNggongqoshe
Act, 2005 (Act No. 38 of Wezokuxhumana Wezokuxhumana Ngezingcingo
2005) Nezamsposi
South African Post Bank UNpgonhgqashe UNgqonpqoshe
Limited Act, 2010 (Act No. & | Wezckuxhumana Weazokuxhumana Ngszingcingo
of 2010) Nezamaposi
‘UNggonggoshe UNgqonggoshe
South Atrican Post Dffice Wezpluxhumans Wezokuxhumana Ngezingeingo
SOC Lid Act, 2011 {Act No. Nezamaposi
22 of 2011) )
Stale information UNggonggoshe UNggongqoshe
Technology Agency Adl, Wezemisebenzi Kahulumenl | Wezokuxhumana Ngezingcingo
1968 (Act No. 8B of 1995) | Nokuphathwa kwayo Nezamaposi
Telegraph Mossages UNgqongqoshe UNgqongqoshe
Protection Acl, 1863 (Act Waezokuxhumana Wezckuxhumana Ngezingcingo
No. 44 of 1863) Nezamaposi
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1.2 UMTHETHO OHAMBISANA NEZEMVELO:
[Ikholamu 1 ikholamu 2 Ikholamu 3
‘Umthetho Owayeyllungn | ilungu Lekhabhinethl
Lekhabhinethi Entsha
Sea-Shore Acl, 1935 (Ac! UNgqongqoshe Wezamanzi | UNggongqoshe
No, 21 of 1935) Nezindaba Zezemvelo Wezezindaba Zezemvelo
Prince Edwards Islands Acl, | UNggongqoshe Wezemanzi | UNgqonggoshe
1948 {Ac! No. 43 of 1848} Nezindaba Zezamvelo Wezezintdaba Zezemveic
Sea Birds and Seals UNggonpgoshe Wezamanzi | UNgqonggoshe
Prolection Atl, 1673 (Act No. | Nezindaba Zezemvelo Wezezindaba Zezemvelo
46 of 1973)
Dumping st Sea Conirol Act, | UNgqongqoshe Wezamanzi | UNgqongqoshe
1880 (Act No. 73 of 1960) Nezindabs Zazemveio Wezerindaba Zezemvelo
Section 38 of the Ses UNggongqoshe Wezamanzi | UNggonggoshe
Fishery Aci, 1988 (Act No. Nezindaba Zezemvelo Wezezindaba Zezemvelo
12 of 1666}
Environment Conservation | UNggongqoshe Wezamanzi | UNggongqoshe
Acgy} 089 {Act No. 73 of Nezindaba Zezemvelo Wezezindaba Zezemwvelo
19
Anlarctic Troalies Acl, 1696 ashe Wazamanzi | UNggqonggoshe
(Act No. 60 of 185905) Nuindtbﬂ Zezemveld Wezezindaba Zezemveio
Environment Conservaion | UNgqonggoshe Wezamanzi | UNggongqoshe
Act Extension Acf, 1996 (Act | Nezindabs Zezemvelo Wezezindaba Zezemvelo
No. 100 of 1886}
Marine Living Resources Adt, | UNggonggoshe Wezamanzi | UNgqonggoshe
1998 [Act No. 18 of 1098) Nezindabta Zezemveio Wezrezindaba Zezemvelo
ngendiela okudivliswe ngayo | ngendiela evezwe endimeni
amandla nemisebenzi 1.2.1 ngenzens!
kulowo Ngaonggoshe
Npesimemezelo Se-16
ngowo-zo'ls esishicilelwe
kuSomaulu kaHuumeni
Inombole 36527 mhataka 31
Mayl 2043
National Environmental UNgqonggoshe Wezsmanzi | UNggenggoshe
Management Acl, 1898, (Act | Nezindaba Zezemvelo Wezezindaba Zezemvelo
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Ikholamu 1 Ikholamu 2 ikholamu 3
Umthetho Owayeyllungu {lungu Lekhabhinethi

Lekhabhinethi Entsha

UNpgonggoshe Wezaman2i UNggongqoshe
World Heritage Convention | Nezindaba Zezemvelo Wezezindaba Zezemvalo
Act, 1999 {Act No. 49 of
1999)
South African Weather UNggonggoshe Wezamanzi Uhggonggoshe
Service Act, 2601 {Act No. 8 | Nezindaba Zezemvelo Wezezindaba Zezemvelo
of 2001)
Natioriel Environmenial UNgqonggoshe Wezamanzi UNggonggoshe
Management: Profecied Nezindaba Zezemvelo Wezezindaba Zezemvelo
Areas Acl, 2003 (Act No. 57
of 2003)
Nalional Environmental UNpaongqoshe Wezamanzi UNgaongqoshe
Management: Biodivarsity Nezindaba Zezemvelo Wezezindabs Zezemvelo
Acl, 2004 {Act No. 10 of
2004)
Nationa! Environmental UNgqonggoshe Wezamanzi | UNgqongqoshe
Management: Air Quality Act, | Nezindaba Zezemvelo Wezezindaba Zezemvelo
2004 {Act No. 36 of 2004)
National Environmentsl UUNgqongqoshe Wezamanzi | UNgqonggeshe
Management: Nezindabs Zezemvelo Wezezindaba Zezemvelo
Coastal Managemeni Ad,
2008 (Act No. 24 of 2008)
National Environmental UN Wezamanzi | UNgqongqoshe
Mai : Waste Adl, Nezindaba Zezemvela Wezezindaba Zezemvelo

2008 {Act No. 59 of 2008)

1.2.1 Ukuphatha namandia kanye nemisebenzi ethweswe uNggongqoshe Wezamanzi
Nezindaba Zezemvelo mayeiana nemibandela ye-Marine Living Resources Ac!l, 1998

(Act No. 18 of 1596), nemithetho emincane evezwe )kholamu 3 yesiMemezelo Se-16

ongowe-2013, esishicileiwe kuSomauiu kaHulumeni We-36527 mhiaka 31 Meyi 2013,
ngakho-ke kudiuliselwa kuNgqongqoshe Wezezindaba Zezemvelo.
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13 UMTHETHO OPHATHELENE NOBULILL:

Jkholamu 1 Ikholamu 2 ikholamu 3

Umithetho Owayeyilungu Hlungu Lekhabhinethl
Lekhabhinethi Entsha

Commission on Gender Equaiity UNgaongqoshe Wabantu | UNggonggqoshe eHhovist

Acl. 1996 (Act No. 38 of 1996) Besifazane, |zingane likaMongamefi obhekele
Nabaniu Abakhubazekile | Abantu Besilazane

14 UMTHETHO OPHATHELENE NOKUTHUTHUKISWA KWEZAMABRIZINISI

ASAFUFUSA:
Ikholamu 1 Ikholamu 2 ikholamu 3
Umthetho Owayeyilungu llungu Lexhabhinethi
Lekhabhinethi Enisha
Section 2A of the Smalf Business UNgaonggoshe UNgqonggoshe
Developmen! Act, 1981 (Act No. 112 Wezokuhwebelana Wezokuthuthukiswa
of 1981) Nezimboni Kwamabhizinis] Asafufusa |
Ciose Corporations Act, 1984 (Ad | UNgqongqoshe UNgqonggoshe
No. 69 of 1684) Wezokutwebelana Wezokuthithukiswa
Nezimboni Kwamabhizinisi Asafufuss
Nefional Small Enferprise Act, 1096 | UNggonghoshe UNggongtoshe
(Act N0.102 of 1996) Wazokuhwebelana Wazokuthuthukiswa
Nezimboni Kwamabhizinisi Asafulusa
Co-operatives Acl, 2005 {Act No.14 | UNgaonggoshe UNggongqoshe
of 2005) Wezokuhwebelana uthuthuklswa
Nezimboni Kwamabhlzinisi Asafufusa
1.5 UMTHETHO OPHATHELENE NAMANANI:
Ikholamu 1 Ikholamu 2 Ikholamu 3 —
Umthetho Owayeyllungu flungu Lekhabhinethi
_Lakhabhinsthi Entsha
Siatistics Acl, 1889 {Act No, 6 of UNgqongqoshe eHhovisi | UNggonggoshe eHhovisi
1999) fikaMongameli obhekele FkaMongamell obhekele
Ukugepha Ukughutshwa Ukuhisla, Ukuqapha
Komssbenzi Nokuhiola Nokuhlola
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1.6

UMTHETHO OHAMBISANA NEZOKUTHUTHA:

Tmoiemu | Teholamu 2’ T ikholamu 3
Umthetho Owayeyliungu iungu Lekhabhineth
Lekhabhineth} Entsha
Wreck and Seivage Act, 1806 | UNgqonggoshe Wezamanzi | UNgqonggoshe
{Act No. 94 of 1996) | Nezindaba Zezemvelo Wezokuthutha o ___]

17  UMTHETHO OPHATHELENE NAMANZ\ NOKUHLANZWA KWAWO:

ikholamu 4 Ikholamu 2 Ikholamu 3

Umthetho Owayeyillungu wngu Lekhabhinsthi
Lekhabhinethl Entsha

Water Research Act, 1971 {Aci No. | UNggonggoshe UNgqongqoshe Wezamanzi

84 of 1971) Wezamarzi Nezindsba | Nokuhlanzwa kwawo

o Zazemvelo

Waler Services Adl, 1997 (Act No. | UNgqongqoshe UNgaongqoshe Wezamanzi

168 of 1997) Wezamanzi Nezindsba | Nokuhlanzwa kwawo
Zezermvalo

‘National Water Act, 1988 (Act No. | UNggongqoshe UNggongqoshe Wezamanzi

36 of 1988) Wezamanzi Nezindabe | Nokuhlanzwa kwawo
Zezemvelo

1.8 UMTHETHO OTHINTA INTSHA:
Tkholamu 1 iholamu 2 fkholamu 2 ]
Umthetho Owaysyilungu Lekhabhinethi | flungu Lekhabhineth! ]
_ Entsha

National Youth Development | UNggongqoshe eHhovisi UNggongqoshe eHhovisi

Agency Act, 2008 {Act No. 54 IikaMongemeil obhekele likaMongamell obhekele

of 2008) Ukaqapha Ukughutshwa Ukuhlela, Ukugapha

Komsebengzi Nokuhlola Nekuhiola
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2. Ukuphatha namandia kanye nemisebenz! ethweswe ilungu teXhabhinethi
ngomthetho ovezwe Ikholamu 1 lethebula ngenzansi, ngaphambi kokuba uMongameli
aqale ukusebenza mhlaka 24 Meyi 2014, adluliselwa elungwini leKhabhinethi elivezwe
Ikholamu 2 lethebula.

| icholamu 1 Ikholamu 2 _
Owsyeyilungu Lekhabhinethi flungu Lekhabhinethi Entsha
UNggonggoshe Wezokuhlunyelaliswa UNggongyoshe Wezobulungiswa

Kwezimilo Nokuhiunyeleliswa Kwezimilo

UNpgonggoshe Wezobulungiswa UNggongqoshe Wezobulungiswa

| Nokuthuthukiswa Komthethosisekelo Nokuhtunyeleliswa Kwezimilo = _

3. Mayelana neminyango ebalulwe ngenzansi, amandla nemisebenzi
okuthweswe nge-Public Service Act, 1694 (okusunguiwe ngaphansi kwesiMemezelo
Se-103 ngowe-1994), avezwe lkholamu 1 yamathebula ezindimeni 3.1 ukuya 3.4
ngenzansi, iungu leKhabhinethi njengesiphathimandia salowo mhyango ovezwe
Ikholamu 2 yamathebula, ngaphambi kokuba uMongameli agale ukusebenza mhlaka 24
Meyi 2014, kudivliselwa elungwini leKhabhinethi elivezwe Ikholamu 3 yamathebula.

34 EZOKUXHUMANA KUHULUMEN!I NOHLELO LWEZEMINININGWANE

Ikholamu 1 Ikholsmu 2 ikholamu 3
Amandia nemisebenzi Owsysyilungu iungu Lekhabhinethl
ngaphans| kwe-Public Lekhabhinethl
Service Act, 1904 Entsha
Wonke amandia nemisebenzi | UNggonggoshe eHhovisi LUNgqonggoshe
eziphathimandla zoMnyango likaMongamel obhekele Wezokuxhumana
Ukughuishwa komsebenzi,
Ukugapha Nokuhiola

| This azefte s wiao pvilible m OVING AL RN EDWRRY. D020
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3.2  ISILINGANISO MANANI ENINGIZIMU AFRIKA

Ikholamu 4 jkholamu 2 Ikholamu 3

Amandia nemisebenzl " Owayeyliungu llungu Lekhabhinethi
ngaphansi kwe-Pubiic

Service Act, 1994 Lekhabhinethi Entsha

Wonke amandia nemisebenzi | UNggonggoshe eHhovisi UNggongqoshe eHhovisi
eziphathimandla zoMnyango, likaMongameli obhekele likaMongameli obhakele
ngokwe-Statistics Act, 1898 Uikuhlels Kuzwelonke Ukuhlela, Ukugapha
(Aci No. 6 of 19D8) Nokuhlota

33 UKUQAPHA UKUQHUTSHWA KOMSEBENZ! NOXKUHLOLA

“licholamu 1 B " Tikhotamu 2 Tkholaniu 3

Amandia nemisebenz! Owayeyilungu flungu Lekhabhinethl |

aphansi kwe-Public Lekhabhinethi Entsha

Service Act, 1994

Wonke amandia nemisebenzi | UNgqongqoshe eHhovist UNggonggoshe eHhovisi

aziphathimandla zoMnyango ikaMongamell obhekele fkaMongamefi obhekele
Ukugaphs Ukughutshwa Ukuhlels, Ukugapha
Komsabenzi Nokuhiola Nokuhlola

3.3 ABANTU BESIFAZANE

Ikholamu 1 Ikhoiamu 2 Ikholamu 3

Amantdla nemisebenzi Owaysyliungu tlungu Lekhabhinethi

ngaphans! kwe-Publiic Lekhabhinethi Entsha

Service Act, 1954 I

Wonke amandia nemisebenzi | UNggongqgoshe Wabaniu UNggonggoshe eHhovisi

ezlphathimandis zoMnyango | Besifazane, izingane Nabantu | likaMongameli obhekele
Abskhubazekile Abaniu Besifazane

| Tl gazasie is aleo avliabie Jins oniing ot ey pemniins. o ss
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24 No, 37839 GOVERNMENT GAZETTE, 15 JULY 2014

NOTICE ~ CHANGE OF TELEPHONE NUMBERS: GOVERNMENT PRINTING WOSXS

As the mandated government security printer, providing worid class security products and services,
Government Printing Works has adopted some of the highly innovative technologies to best serve its
customers and stakeholders. In line with this task, Government Printing Works has Implemented a
new telephony system to ensure most effective communication and accessibility. As a result of this
development, cur telephone numbers will change with effect from 3 February 2014, starting with

the Pretoria offices.

The new numbers are &s follows:

. Switchboard  : 012 748 £001/5002

. Mvertising 012 748 6205/6206/6207/6208/6209/6210/6211/6212

. Publications Enquiries : 012 748 6052/6053/6058 Genersifnquiries@gow.gov.ze
Maps 1012 748 6061/6065 BOOKShODBRDOW.EOV.2D
Déebtors  : 012 748 6060/6056/6064 Pub
Subscription : 012 748 6054/6055/6057 Subscriotions®enw sov2a
. SCM : 012 748 6380/6373/6218
. Debors : D12 748 5236/6242
. Creditors : 012 748 6246/6274

Please consuit our website at www.gpwonline.co.za for more contact details.

The numbers for our provincial offices in Polokwane, East London and Mmabatho will not change at

this stage.

Primed by and chtainable irom the Governmant Printer, Bosman Sireet. Private Bag X85, Pretoria, DOOY

Publications: Tel: (012) 748 6052, 740 6053, 748 6058
Adverisementis: Tel: (012) 748 6205, 748 6208, 748 €209, 748 6210, 748 6211
Subscriplions: Tel; (012) 748 6054, 748 8055, 748 6057

Georuk deut en verkrygbaer by die Staatsdrukker, Bosmansiraat, Privaatsah X85, Pretoria, D001

Publikasies: Tal: (012) 748 6052, 748 G053, 748 6058
Advenensiet: Tel: (D12) 748 6205, 748 6208, 748 6209, 740 6210, 748 6211
Subskripsies: Tel: {D12) 748 8054, 748 SO55, 748 6057

) Tpis Diet s oo svalabie Sevs i T IOINON AR 1

37638—1
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From: Ashu<ashu@sahara.co.za>
Sent on: Friday, July 18, 2014 10:58:50 AM
To: Tony Gupta <tony@sahara.co.za>

Subject: Fwd: 37839 _15-7_ProcPSA ProofOut.pdf
Attachments: 37839 _15-7 ProcPSA ProofOut.pdf (2.88 MB)

Sent from my Samsung Galaxy smartphone.
-------- Original message --------

From: Faith Muthambi

Date:18/07/2014 06:47 (GMT+02:00)

To: Ashu

Subject: 37839_15-7_ProcPSA ProofOut.pdf
Sent from my i
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From: Faith Muthambi <faith.muthambi@gmail.com>
Sent on: Friday, July 18, 2014 6:45:21 AM
To: Ashu <ashu@sahara.co.za>

Subject: Effect of presidential proclamation.docx
Attachments: Effect of presidential proclamation.docx (14.8 KB)

Sent from my iPad

CoM
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CoM §

Presidential Proclamation: Gazette No. 37835 dated 15 July 2014 Transfer of powers

Introduction

On 25 May 2014, the President announced the creation of two new Ministries: a Ministry of
Telecommunications and Postal Services and a Ministry of Communications with responsibility for
ICASA and the SABC amongst others. The assumption was then made that broadcasting including
digital migration would report to the Minister of Communications. The proclamation published on
15 July 2014 did not give effect to this division.

Powers of the Minister of Communication as set out in the proclamation

The Minister of Communication was Biven the powers set out in the ICASA Act, 2000 (Act No. 13 of
2000) and the Broadcasting Act, 1999 (Act No. 4 of 1999). These two Acts establish and deal with
administrative and governonce matters relating to ICASA and the SABC such as the appointment,
removal, performance management, staffing, etc. of the two institutions. They do not include
substantive matters relating to regulation of broadcasting, Broadcasting is regulated by the
Electronic Communications Act, 2005 {Act No 36 of 2005). The abllity to make broadcasting policy
and ssue broadcasting policy directions are set out in section 3 of this Act. These powers have been
transferred from the Minister of Communications to the Minister of Telecommunications and Postal
Services. It is ther the Minister of Telecomm ons and Postal § ho will make poli

and issue policy directives to ICASA for broadcasting, including public service broadcasting.

Uncertainty still exists

Uncertainty remains as to how the division will practicailly function especlally in respect to ICASA.
While the Minister of Communications appoints, removes and performance manages ICASA, she has
no input into the substantive work to be done by ICASA. It's like having an employer being able to
hire, fire and performance manage an employee but having no ability to set, direct, make jnput or
give guidance on the work of that employee.

What shouid happen?

If it is the intention of the President that broadcasting and matters related to broadcasting should sit
with the Minister of Communications, then the powers and functions of the Minister as set out in
the Electronic Communications Act needs to be split between the Minister of Telecommunications
and Postal Services and the Minister of Communications. T

The President has transferred the powers in the Films and Publication Act, 1996 (Act 65 of 1996} to
the Minister of Communication. The Minister of Communications in this instance has substantive
(not just administrative) powers in respect of content which is not regulated as traditionzl
broadcasting content. This regulation is currently applicable to video on demand services which will
become more prevalent as convergence becomes a reality. These content services pose a real threat
to traditional broadcasters and will predominantly come from international operators who are not
regulated in South Africa, One would have expected that ali content, whether regulated as
broadcasting by the Electronic Communications Act or film by the Films and Publication Act should
be housed in one Ministry.
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From: Faith Muthambi <faith.muthambi@gmail.com>
Sent on: Friday, July 25, 2014 8:31:58 AM
To: Ashu <ashu@sahara.co.za>

Subject: proclamtion new 18 July 2014 (clean).docx
Attachments: proclamtion new 18 July 2014 (clean).docx (22.06 KB)

These sections must be transferred to the Minister of Communications.
Sent from my iPad

Com b

028



Com 7

The following powers, functions sad dutics in the Electronic Communications Act, 2005 (Acl
Neo. 36 of 2005) (“ECA”) should be transferred to the Minister of Communicatiens to give effect
te the separation of broadcasting from telecommunications and postal services

53 Deals with the power of the Minister te make policles and to jssue policy
directions 10 JCASA. This power must be exercised by the Minister of
Communications fo the extent that it deals in amy way with s broadeasting
service or matiers related to broadeasting (e.g. broadeasting signal distribution,

broadcasting infrastructure)

The puwer assigned to the Minister in section 3 must be exercived by the Minister of
Commnications to the exient that it deals in any way With v broadcusting service o
an electronic communications Jacility, electronic communications  service or
electronic commiications aciwork service used for or in the provision of «
broadcasting service.

sd(5) Deals with the duty imposed on ICASA to inform the Minister of its intention to
ke regulations and to provide the Minister with a copy of those regulations.
To the ¢xtent that amy such reguintions deal in any way with a broadcasting
service or matiers related to broadcasting, ICASA must inform the Mindster of
Commnunications of its intention to meke such regulations and must provide the
Minister of Communicstions with a copy of those regulations.

The reference 1o the Minister in section 4(5) must be construed as a reference to the
Minister of Communications 10 the extent that ICASA imends to make regulations
which in any way deal with a broadcasting service or an electronic communications
facility, elecironic communications service or electronic communications netvork
service used for or in the provision of a broadcasting service.

=5(6) Deals with the power of the Minister to issue a policy direction to 1CASA in
vespect of applications for individual electropic communications network service
licences. To the extent that it is jntended that the electronic communications
petwork service is to be used for the provision of broadeasting services, the
Minister of Communications must exercise this power.

The power assigned lo the Minister in section 5{6) must be exercised by the Minisier
of Communications 1o the extens that it is intended that the clectronic
communlications network service is 1o be used for the provision of a broadcasting
service.
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s3(2)

sM(THeNIL)

s60(1)

565 and 566

Desls with the power, fanction and duty of the Minister to approve the national
radio frequency plan, To the extent that any part of the national radio frequency
plan deals with broadeasting radio frequency bands, the Minister of
Communications must spprove thst part of the plan.

The power, and function and duty assiged to the Minister in section 34(2) must he
exercvised and performed by the Minister of Communications (o the extent that any
part of the national radio frequency plan deals with hroadeasting radio frequency
Bands.

Deals with the duty imposed on ICASA to consull with the Minisier to co-
ordinate a plan for the migration of existing users to make available radio
frequency spectrum. To the extent that this relates to any part of the national
radio frequency plan which deals with ihe broadeasting rsdio frequency bands
or with the migration of any broadeasting services, KCASA must consult with the
Minister of Communications.

The reference to the Minisier in section 34(7)(¢)iiii) must be construed as a reference
10 the Minister of Communications 1o the exient shat ICASA's preparation of the
national radio freguency plan relates to any part of the national rudio frequency plun
which deals with the braadcasting radio frequency bands or with the migration of any
hroadcasting services

Desls with the duty imposed on ICASA to consult the Minister on sporting
events of mational Interest, ICASA must consult with the Minister of
Communications and the Miuister of Sport.

The reference to the Minister in section 60(1) must be consirued as a reference 10 the
Minister of Comnumications.

Deals with Hmlitations ot control of commercinl broadcasting services. This
reference in 365(7) and (8) and in 566(7) and (8) must be construed as a reference
to the Minister of Communications.

The reference to the Minister in section 65(7) and (8) and in section 66(7) and (8)
must be vonstrued as a reference to the Minister of Commumications.
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s798

Deals with the power of the Minister to request dsta, information and
documents from ICASA or any person. The Minister of Communications must
exercise this power to the extemt that #t deals with brozdcasting and
broadcasting related matters,

The powers ussigned tv the Minister in section 798 must be exercised by the Minister
of Communications to the exient that i deals with o broadcasting service or an

clectronic communications service or an electronic communicationy network service
used for or in the provision of a broadcasting service.
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From: Faith Muthambi <faith.muthambi@gmail.com>
Sent on: Friday, July 25, 2014 8:35:35 AM
To: Ashu <ashu@sahara.co.za>

Subject: Responsibility for InfraCe and Sentech.docx
Attachments: Responsibility for InfraCo and Sentech.docx (19.05 KB)

Sentech’s signa! distribution must rest with the Ministry of Communications
Sent from my iPad
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Responsibility for InfraCo and Sentech

Transferring the powers, functions and duties assigned to the Minister of Publie Enterprises in the
Broadband Infrato Act, 2007 (Act No, 33 of 2007} to the Minister of Yelecommunications and

Sentech’s primary function is broadcasting signal distribution which # provides to the SABC and
commerciol broadcasters, Sentech’s octivities shoutd be limited to this Junction ond hence should
report to the Minister of Communicotions.

enterprises who operote in the telecommunicotions space then this spectrym should be tronsferred
to InfraCo which should report directly to the Minister of Tclecommmfcntions and Postol Services. By
doing this povernment will be in o better position to achieve its objectives Jor broodband in this
country.

The transfer of Spectrum from Sentech 1o InfroCo connot be done in o Preclomation but by
application to ICASA for a tronsfer of spectrum,
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From: Ashu<ashu@sahara.co.za>
Sent on: Friday, July 25, 2014 8:41:41 AM
To: Tony Gupta <tony@sahara.co.za>

Subject; Fwd: proclamtion new 18 July 2014 (clean).docx
Attachments: proclamtion new 18 July 2014 (clean).docx (22.06 KB)

Sent from my Samsung Galaxy smartphone.
-------- Original message ~-------

From: Faith Muthambi

Date:25/07/2014 08:39 (GMT+02:00)

To: Ashu

Subject: proclamtion new 18 July 2014 (clean).docx

These sections must be transferred to the Minister of Communications.
Sent from my iPad
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The following Powers, functions and duties in the Electronie Communications Act, 2005 (Aot
No. 36 of 2008) (*ECA") should be transferred to the Minjster of Commnniutions to give effect
to the separation of broldcasting from telecommunic, tions and posta) strvices

s4(5)

$5(6)

Deals with the power of the Minister to make policies and 1o fssue policy
directions to JCASA. This power must be exercised by the Minister of
Communications to the extent that desls in any way with a broadcasting

Service or matters related to broadcasting (e.g. broadcasting signal distribution,
broadcasting Infrulruclun)

The power assigned 19 the Minister in section 3 mys be exercised by the Minister of

Communicarions to the exient thar it deais in any way with o hroadeasting service or
an  electronic communications Jacility, electronic comninications service o
electronic communications network serviee used for or in the provision of q
broadcasting service,

To the extent that any such reguistions desl in any way with a bmdurtlng
service or matters related to broadeasting, 1ICASA must inform the Minister of
Communieations of jts Intention to make such regulations and must provide the
Minister of Communications with a copy of these regulations,

Minister of Communications to the extent that 1CASA intends ro make regulations
which in any way deal with o &roadcasting service or gn elecironic commumications

Jacility, elecironic communications service o electroniv commtinications nenvork

service used for or in the Provision of a broadeasting service,

network service is to be wsed for the provision of broadcasting services, the
Minister of Communications must exercise rhis power,

The power assigned 1p the Minister in section 3¢0) must be exercised by the Minister
of Communications 10 the extent thar j; ix intended thar he elecrronic
commynications network service is 1o be used for the provision of a broadcasting
service,
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534(2)

834(7)(eill)

s60(1)

#65 and 566

The pover, and Janction ang duny assigned 1 the Minister in section 34(2) musy be
exercised and performed by the Ministey of Commumicaripny 1o the extent thay any

Part of the national ragic Jrequency plan deals with broadcmn‘ng radic frequency
bands.

Deals with the duty imposed op ICASA 0 consuj With the Minister ¢ co-
ordinate 2 plan for the migration of existing users to make available radio
frequency spectrum, To the extent that this relates 1o AnY part of the nationa}
radio frequency plan which deals with the broadeasting radjo frequency bands

aational radip Jreguency plan relates to any part of the national radia Jrequency plan
which deals with the bvaasring radio frequency bands Or with the migration of any
broadcasting services

Deals with the duty imposed on ICASA 10 consult the Minister on sporting
events of natipna) interest. [CASA must consult with e Minister of
Communications and the Minister of Spert,

The reference 10 the Minister in section 60(1) musi be construed as & reference to the
Minister of Commum‘cauhn.r.

The reference 1 the Minister in section 65(7) und (8} and in section 66(7) and ()
must be construed as g reference 1o the Minister of Communications.
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sT9B

Deals with the Power of the Minister 0 request dxta, information and
documents from ICASA or any person, The Minister of Communmtions must

exercise this power ¢g the extent that § deals with broadcasting and
broadeasting relxted matters,

of Commumications o the extent that it degis with broadeasiing service or an
electronic communications service or il electronje communications network Service
wsed for or in the Provision of u broadcmling Service,
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From: Ashu<ashu@sahara.co.za>
Sent on: Friday, July 25, 2014 8:41:31 AM
To: Tony Gupta <tony@sahara,co.za>

Subject: Fwd: Responsibility for InfraCo and Sentech.docx
Attachments: Responsibility for InfraCo and Sentech.docx (19.05 KB)

Sent from my Samsung Galaxy smartphone.

----——-- Original message --------

From: Faith Muthambi

Date:25/07/2014 08:40 (GMT+02:00)

To: Ashu

Subject: Responsibility for InfraCo and Sentech.docx

Sentech’s signal distribution must rest with the Ministry of Communications
Sent from my iPad

Com 1A
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applicotion to ICASA Jor o tronsfer of spectrum,




From: Ashu<ashu@sahara.co.za>
Sent on: Friday, July 25, 2014 9:24:26 AM
To: duduzani.zuma@gmail.com

Subject: Fwd: proclamtion new 18 July 2014 (clean).docx
Attschments: proclamtion new 18 July 2014 (clean).docx (22.06 KB)

Sent from my Samsung Galaxy smartphone.

-------- Original message --------

From; Faith Muthambi

Date:25/07/2014 08:39 {GMT-+02:00)

To: Ashu

Subject: proclamtion new 18 July 2014 (clean).docx

These sections must be transferred to the Minister of Communications.
Sent from my iPad

Com QA
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oM i138

The following powers, functions and duties in the Electronic Communications Act, 2005 (Act
No. 36 of 2005) (“ECA™) should be transferred to the Minister of Communications to give effect
to the separation of broadcasting from telecommunications and postal services

53 Deals with the power of the Minister 10 make policies and to issue policy
directions to ICASA. This power must be exercised by the Minister of
Communications to the extent that it deals in any way with a broadcasting
service or matters related to brosdeasting (e.p. broadcasting signa) distribution,
broadcasting infrastructure)

The power ussigned to the Minister in section 3 must be exercised by the Minister of
Communicutions to the extent thar it deals in any way with 4 broadeasting service or
an clecironic  communications Jacility. electronic  communications service or
electronic communications network sepviee used for or in the provision of u
broadeasting serviee.

sd(5) Deals with the duty impesed on ICASA to inform the Minister of its intention to
make reguiations and to provide the Minister with a copy of these regulations.
To the extent that any such regulations deal in any way with » broadeasting
service or matters related to broadeasting, ICASA must inform the Minister of
Communications of its intention to make such regulations and must provide the
Minister of Communications with a copy of those regulations.

The reference 1o the Minister in Section 43} must be conshrued as g reference 1o the
Minister of Communications 1o the extent thai ICASA intends 1o make regulations
which in any way deal with o broadcasting service or an electronic communications
Jacility, electronic comnumications service or electronic communications network
servive used for or in the provision of a broadcasting service,

$5(6) Deals with the power of the Minister to issue » policy direction to ICASA in
respect of applications for individual electronic communications network service
licences. To the extent that it is jntended that the electronic communications
network service is to be used for the provision of broadeasting services, the
Minister of Communications must exercise this power,

The power assigned 1o the Minisier in section 5(6) must be exercised by the Minisicr
of Communications 10 the exient that it is intended thot the elecironic
communications network service is 1o be used for the provision of a hroaduasting
senvice.
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s34(2)

s34(7)e)iii)

s60(1)

s65 and 566

Deals with the power, function and duty of the Minister to approve the national
radio frequency plan. To the extent that any part of the national mdio frequency
plan deals with broadcasting radio frequency bands, the Minister of
Communications must approve that part of the plan.

The power. und function and duty assigned to the Minister in section 34(2) must be
exercised and performed by the Minister of Communications to the extent that any

part of the nationol radio frequency plan deals with broadcasting radio frequency
bands.

Deals with the duty imposed on ICASA to consult with the Minister to co-
ordinate a plan for the migration of existing users 1o make avaflable radio
frequency spectrum. To the extent that this relates to any part of the national
radio frequency plan which deals with the broadeasting radio frequency bands
or with the migration of any broadcasting services, ICASA must consult with the
Minister of Communications.

The reference 1o the Minister in section 34(7)(ci(iii) must be construed as a reference
to the Minister of Communications to the extemt that ICASA's preparation of the
national radio freyuency plan relates 10 any part of the national radio frequency plan
which deals with the broadcusiing radio frequency hands or with the migration of any
broadcasting services

Deals with the duty imposed on JCASA to consult the Minister on sporting
events of pational interest. ICASA wust consult with the Minister of
Commmnications and the Minister of Sport.

The reference ta the Minister in section 60(1) muxt be construed as a reference to the
Minister of Communications.

Deaks with Lmitations on control of commercisl broadcasting services. This
reference in $65(7) and (8) and in $66(7) and {8) must be construed as & reference
to the Minister of Communications.

The reference to the Minister in section 65(7) and (8) and in section 66(7) und (8)
musi be construed as a reference 1o the Minister of Communications.
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5798

Deals with the power of the Minister to request dats, information and
documents from ICASA or any person. The Minister of Communications must
exercise this power to the extent that it deals with broadensting and
brosdcasting related matters.

The powers asxigned 10 the Minister in section 798 must by exercised by the Minister

of Comnumications 1o the extent that it deals with a hroadcasting serviee or an

clectronic commmnications senvice or an clectromic communications network servee
used for or in the provision of @ broadcasting service.

044



From: Ashu<ashu@sahara.co.za>
Sent on: Friday, July 25, 2014 9:24:58 AM
To: duduzani.zuma@grnail.com

Subject: Fwd: Responsibility for InfraCo and Sentech.docx
Attachments: Responsibility for InfraCo and Sentech.docx (19.05 KB)

Sent from my Samsung Galaxy smartphone,
-------- Original message --------

From: Faith Muthambi

Date:25/07/2014 08:40 (GMT+02:00)

To: Ashu

Subject: Responsibility for InfraCo and Sentech.docx
Sentech's signal distribution must rest with the Ministry of Communications
Sent from my iPad

com 13A
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Com 138

Responsibllity for InfraCo and Sentech

Transferring the powers, functions and duties assigned to the Minister of Public Enterprises in the

Broadband Infrato Act, 2007 (Act No. 33 of 2007) to the Minister of Telecommunications angd
Postal Services

enterprises who operate in the telecommunications spoce then responsibility for Broodbond InfraCo
should reside with the Minister of Telecommunicotions and Postal Services,

Transferring the powers, functions and duties #ssigned to the Minister of Telecommunications and
Postal Services in the Sentech Act, 1996 (Act No. 63 of 199€) to the Minister of Communications,

Sentech’s primory Junction is broodcasting signal distribution which Rt provides to the SABC ond
tommercial broadcasters, Sentech’s octivities shouid be limited to this function ond hence should
report to the Minister of Communications.

Sentech hos valuoble broodbang spectrum. Again If we are to recp the synergies from stote owned
enterprises who operate in the teilecommunications Space then this spectrum should be tronsferred
to InfroCo which should report directly to the Minister of Telecommunications ond Postol Services. 8y
doing this government will be in © better position to achleve Its objectives Jor broadbend in this
Lountry.

The transfer of specirum from Sentech to InfraCo cannot be done in @ prociomation but by
application to ICASA for a tronsfer of spectrum,
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Com Iy

From: Ashu

Sent on: Tuesday, July 29, 2014 5:06:07 PM

To: Tony Gupta

Subject: Fwd: LETTER TO THE MINISTER DR S CWELE.pdf

Sent from my Samsung Galaxy smartphone.

---=---- Original message --------

From; Faith Muthambi

Date29/07/2014 16:48 (GMT+02:00)

To: Ashu

Subject: LETTER TO THE MINISTER DR § CWELE.pdf

Hi Toni

Despite my request, the cde is determined to table the matter in cabinet tomorrow ., He called me
that he was coming to Cape Town this morning ... | hope he still on his way...

Sent from my iPad
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Com |S

MINISTRY;COMHUNICAT!ONS
REPUBLIC OF SOUTH AFRICA,
Pivaie Bag X745, Pretonia, 0063, Tel +27 12 A7 papn
URY; N LDy
OV R

28 July 2014
Dr Siyabonpa Cwele, MP
Minister of Telecommunications and Postal Services
120 Plein Strest
CAPE TOWN
8000

BY HAND
Dear Colleague

CABINET MEMO 1 OF 2014 DATED 23m0 JULY 2014: FINAL AMENDMENTS OF
BROADCASTING DIGITAL MIGRATION POLICY

As part of the cabinet Mmemoranda recelved for the 23 July cabinet meeting, | noted

the inclusion in an anciliary file of the Proposed amendments 1o the draft Broadcast
Digital Migration Palicy (the policy).

The policy was not discussed aj the cebinet meeting of the 23w but it's clear from 2
reading of the draft that it hag g serious and materig) implication for the management

and Sustainability of the South African Broadcasﬁng Corporation (SABC) both in
terme of budpet ang human resources, Government has embarked

048



be ready. The SABC may well then find itself in contravention of the DTT regulations.

There are other areas of specific concem which affects the SABC. The poiicy
indicates in item 6.3 that a minimum lsad time of 3 monthe is requited 1o produce
the first batch of gef top boxes (STB's) but this is for the retail, the unsubsidized
markel, those who can afford {o pay for a box In full. This period does not appear to
include a time for retail distribution, just for manufacture. it makes no sense for the
SABC 1o rush 1o commence digita) broadcasting when there are no STB's in the
market,

65% (8.45 million) rely exclusively on free (o air broadcasting. The rest subscribe to
Top TV, DSTV and now Open View MD - the ETV free to view satellite service.
Those who can afford an STB have already migrated 1o the digita! free 1o view and
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While serving on the Parliamentary Portfolio Committee of Communications it
became clear 1o us that the migration policy should focus on these 6.2million people
8s switching off the anaiogue signal will depend on them - we can't simply deprive
Our people of the services of the public broadcaster in June 2015, the ITU date. We
will have delivery profests in the streets and play into the hand of oyr detractors.

The policy also imposes obligations on the Minister of Communications. So in the
proposed amendment of paragraph 3 of the Policy (the Pages are unfortunately not
humbered) the swilch-off date for the analogue signal is to be determined by me
after engeging with cabinet and the relevant stakeholders, . have not been consulted
on this provision either.

I'have not canvassed in detail the concems | have with the policy given the serious
consequences it has for the SABC except to detail some examples. | hereby request
that the Minister of Telecommunications and Postal Services consult with the
Minister of Communication before re-tabling the policy at esbinet for approval so that
Wwe may address these concems in atvance.

Yours faithfully

N X

MS FAITH MUTHAMBI, MP

MINISTER OF COMMUNICATIONS
DATE JOI4.~ ©' 1~ 96
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From: Faith Muthambi<faith muthambi@gmail.com>

Sent on: Friday, August 1, 2014 11:29:11 AM

To: Ashu <ashu@sahara.co,za>; khumaloth@sabc.co.za
CC: Ellen <ellen@fortuneholdings.co.ze>

Subject: final proclamation 01 August 2014.docx
Attachments: final proclamation 01 August 2014.docx (23.87 KB)

See proposed proclamation the President must sign
Sent from my iPad

lb
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From: Ashu<ashu@sahara.co_za>
Sent on: Friday, August 1, 2014 11:33:04 AM
To: Tony Gupta <tony@sahara.co.za>

Subject: FW: final proclamation 01 August 2014.docx
Attachments: final proclamation 01 August 2014.docx (23.87 KB)

From: Faith Muthambi [mailto:faith.muthambi@gmail.com)
Sent: 01 August 2014 11:29 AM
To: khumaloth@sabc.co.za; Ashu

Ce: Ellen
Subject: final proclamation 01 August 2014.docx

See proposed proclamation the President must sign
Sent from my iPad
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PROCLAMATIDN
by the
President of the Republie of South Afrieo

Given under My Hand and the Seal of the Republic of South Africa at mesimonee. this .
Thousand and Fourteen,

President

By Order of the President-in-Cabinet:

Minister of the Cabinet
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SCHEDULE

11 Communications Related Legislation:

Column 1 Column 2 Column 3

Legisiation Previous Cabinet Minister New Cabinet Minister
Electronic Communications Act, | Minister of Telecommunications Minister of Communications
2005 {(Act No. 36 of 2005); and Postal Services

{8) The power assigned to the
Minister in section 3 1o the extent
that it deals In any way with a
broadcasting  service or an
electronic communications facility,
electronic communications service
or electronic communications
network service used for or in the
provision of a broadcasting
service,

(b} The reference to the Minister
in section 4(5) to the extent that
ICASA intends to make regulations
which in any way deal with [
broadcasting  service or an
electronic communications facility,
electronic communications service
or electronic commaunications
network service used for or in the
provision of 3 broadcasting
service,

{c} The power assigned to the
Minister in section 5{6) to the
extent that it Is intended that the
electronic communications
hetwork service is to be used for
the provision of a broadcasting
service.

{d) The power assigned to the
Minister in section 34(2) must be
exercised and performed to the
extent that any pant of the
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national radio frequency plan
deals with broadeasting radia
frequency bands.

{e] The reference 10 the Minister
in section 34{7){c)(ili} to the extent
that ICAsA's Preparation of the
national radio frequency plan
relates to any pan of the national
radio frequency plan which deais
with  the broadcasting  radio
frequency bands or with the
migration of any broadcasting
seTvites,

(f) The reference to the Minister in
section 50(1).

(h) The reference to the Minister
in section 65(7) and {8) and in
section 66(7) and ().

(i) The powers assigned to the
Minister in section 798 to the
extent that i deals with a
broadcasting  service or an
electronic communications service
or an electronic tommunications
hetwork service used for or in the
provision of a broadcasting
service.
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{ 8Nd Postai Services
Minister of Public Enterprises

Minister of Te!ecommunica!ions
and Postaj Services
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From: Ellen<ellen@fortuneholdings.co.za>

Sent on: Friday, August 8, 2014 9:38:04 AM

To: Faith Muthambi <faith.muthambi@gmail.com>
CC: Ashu <ashu@sahara.co.za>; khumaloth@sabc.co.za
Subject: Re: final proclamation 01 August 2014.docx

Hon.Min.Muthambi

Sincere apologies for my late responses, my e-mail has been disabled for
the last four days.

Thanks for the proposed proclamation.

Regards

Zandile

Sent from my iPad

On Aug 1, 2014, at 11:29 AM, Faith Muthambi <faith.muthambi@gmail.com>
wrote:

> See proposed proclamation the President must sign

>

> <final proclamation 01 August 2014.docx>

>

>

>

> Sent from
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GOVERNMENT NOTICE

DEPARTMENT OF COMMUNICATIONS
No. 232 18 March 2016

ELECTRONIC COMMUNICATIONS ACTY, 2005 (ACT 36 OF 2005)

AMENDMENT OF BROADCASTING DIGITAL MIGRATION POLICY ISSUED
UNDER GOVERNMENT GAZETTE NO 31408 ON 08 SEPTEMBER 2008

I, Azwihangwisi Faith Muthambl, Minister of Communications, hereby amend the
Broadcasting Digitat Migration Policy issued In Govemment Gazetie No 31408 on 08
September 2008 as amended by amendments published in Govemment Gazetle No.
35014 on 17 February 2012, to the extent indicated below taking Into consideration
submissions made by stakeholders on the amendments proposed by the
Department of Communications on 06 December 2013,

1. Insertion of an Acronym In the Policy
The following Acronym is hereby inserted to the List of Acronyms in the Policy

Inserted Acronym
MUX: 1 Multiplexer 1

2. Amendment of paragraph 5 of the Forewond by the Minister in the Policy

The following paragraph is substituted for paragraph 5 of the Foreword by the

Minister in the Policy:
“In conclusion, the time to migrate to a digital broadcasting system has inevitabty
amved. We need 10 embrace It because It is a major step in Improving our
people’s lives and | sincerely hope that this policy is a bold step in our quest to
achieve that goal. The looming switch-on date requires us to work at the speed
of light, consistent with aur business unusual approach to enhance the benefits
of digilal television to all our people.”

3. Amendment of subparagraphs 1 and 2 of paragraph 2 of the Executive
Summary of the Policy

The following paragraphs are substituted for subparagraphs 1 and 2 of paragraph 2
of the Executive Summary of the Policy:

“The switch-on and switch-off dale of the digital and analogue broadcasting digital
lerrestrial television signals will respectively be determined by the Minister of
Communications in consultation with Cabinet”

Thisgmﬁelubnvaﬂable!meonlmntmm
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The national broadcasting terrestrial television digital signal coverage shall aim to
cover B4 parcent of the total South African population. Areas that may be deemed
difficuit or uneconomical to reach will be covered by free-to-air DTH satellite using
the DVB-S52 technology”.

4. Amendment of paragraph 1.1.8 of the Policy
The following paragraph is hereby substituted for paragraph 1.1.8 of the Policy:

"1.1.8 In order to continue viewing television using the current analogue TV sets, the
pubtic will be required to use set-top boxes (STBs) as a transitional measure, which
converts the transmitted digital terrestrial television signal to analogue, Otherwise, it
will be necessary to acquire digital-enabled TV sets"

5. Amendment of paragraph 2.1.3 of the Policy
The following paragraph is hereby substituted for paragraph 2.1.3 of the Policy:

‘2.1.3 Universal access, the avallability and accessibility of broadcasting services to
all citizens are a key component of successful digltal migration. In order for
housshoids to continue to receive television services on their current analogue TV
sets afler the analogue signal is switched-off, set-top boxes (STBs), which convert
the digital signals info analogue signals, are required. The total TV-owning
households in South Africa are estimated at 13 million, of which approximately 65
per cent rely exclusively on free-to-air broadcasting services”,

6. Amendment of paragraph 3.3.1 of the Policy
The following paragraph is hereby substituted for paragraph 3.3.1 of the Policy:

“3.3.1 Government is committed to ensure & successful migration in South Africa.
Taking into account the different processes, that need o be tompleted before digital
switch-on, Govemment has decided that the digital signel should be switched-on, on
a date to be determined by the Minister in consultation with Cabinet. The date for the
final switch-off of the analogue signal will similarly be announced by the Minister in
consultation with Cabinet.”

7. Amendment of paragraph 5.1.2 of the Palicy

Paragraph 5.1.2 of the Policy is amended by the deletion of paragraphs §.1.2.6 and
5.1.2.8.

The following paragraph is hereby substituted for paragraph 5.1.2.2 and 5.1.2.7 of
the Policy:

This gazette ks aisc avaliable free oniine st www.grwonline.co.za
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5.1.2.2 have a control system to prevent govemnment subsidised free-to-alr DTT
STBs from functioning in non-South African DTT networks.

*5.1.2.7 have a robust conirol system that will be used to benefit the TV households
by ensuring that they continue to receive free-to-air broadcasting services in their
existing analogue television sets",

8. Paragraphs 5.1.2(A), (B) and (C) are inserted in the Policy:

"5.1.2(A} In keeping with the objectives of ensuring universal access to broadcasting
services in South Africa and protecting govemment Investment in subsidised STB
market, STB control system in the free-1o-air DTT will be non-mendatory.

"5.1.2(B) The STB control system for the free-to-air DTT STBs shall -

(a) not have capabiiities to encrypt broadcast signals for the subsidised STBs: and

{b) be used to protect government investment in subsidised STB market thus
supporting the local electronic manufacluring sector.

*5.1.2(C) Depending on the kind of broadcasting services broadcasters may want to
provide fo their customers, individual broadcasters may at their own cost make
decislons regarding encryption of content.”

9. Amendment of paragraph 5.1.4 of the Policy

The following paragraph Is substituted for paragraph 5.1.4 of the Policy;

"5.1.4 The South African Bureau of Standerds will develop a conformance testing
regime to ensure that STBs conform lo the South African Standards for the South
African DTT electronic communications network”.

10. Amendment of paragraph 7.2 of the Policy

The following paragraph is substituted for paragraph 7.2 of the Policy:

“7.2. Transmission facilities for MUX 1, or any multiplex allocated for the public
broadcaster, shall aim to cover 84 per cent of the population coverage. The
remaining 16 per ceni shall be covered by free-tc-air DTH satellite network, which
shall have a footprint covering the entire country. This will thus enable analogue
switch-off in South Africa with 100% population coverage for the public broadcasting

servioes”.

MS AF MUTHAMBI, MP
MINISTER OF COMMUNICATIONS

This gazette Is alsd avaliable fres online at wew.gowonline.co.ze
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PRrocLAMATION
by the
President of the Republic of South Africa
No. 79, 2014

TRANSFER OF ADMINISTRATION OF AND POWERS AND FUNCTIONS
ENTRUSTED BY LEGISLATION TO CERTAIN CABINET MEMBERS IN TERMS OF
SECTION 87 OF THE CONSTITUTION

In ierms of Section 87 of the constitution of the Republic of South Africa, 1998, | hereby
transfer the administration of and the powsrs and functions entrusied by the specliied
legislation and all amendments thereto, to the specified Cabinat member as sel out In
the Schedule with effect from the date of publication of this Proclamation In the Gazetie.

Given under my Hand and the Seal of the Republic of South Africs a{fp'—’?"“ﬂ
on this H3............ day of me.mbr.r ...... Two Thousand and Fourfeen.

PRESIDENT

@W & o
INISTER OF THE CABINET

MINISTER OF THE CABINET

This gazeite is aleo available tree onfine at www.gpwoniihe coxa
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SCHEDULE

1. The administration of and powers and functions entrusted by ihe legislation,
mentioned in Column 1 of the table below, 1o a Cabinat member mentfoned in Golumn 2
of thal table, are hereby transfered to the Cabinst member mentioned in Column 3 of

{he table.

2, Column 3 of the table below states the relevant Minister and the exient of
transfor of the administration of and powers and functions entrusied by tegisiation 1o

that Minister.
Columni 7] " "Column 2 Column3
‘Logislation Cabinet member Cabinet member to whom
responeible function Is transferred and
extont of tranafor
Independent Minister of 1. Tha Minister of
Communications Communications Communications in so far as
Authority of South Afiica the Independent
Act, 2000 (Act No. 13 of Communications Authority
2000): Section 4(3)(a) may make recommendations
1o that Minister on policy
malters and amendments to
the Independent
Communicatione Authority of
South Africa Act, 2000 (Act

No. 13 of 2000), and the
Broadcasting Act, 1999 (Act
No. 4 of 1989), which accord

{ with the objects of these Acts

to promote development in

5w

X

mmahmmmmmm
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Act, 2000 {Act No. 13 of
2000): Section 4(3)(o)

Indepsndent Ministerof ~
Communications Communications
Authority of South Africa

b

the broadcasting sector.

2, The Minister of
Telecommunicafions and
Postal Services, in so far as
the Independent
Communications Authority
may make recommendations
to that Minister on policy
matiers and amendments to
tha Elecironic
Communications Act, 2005
{Act No. 38 of 2005), and the
Postal Services Act, 1098
{(Act No. 124 of 1998), which
accord with the objects of
these Acts io promote
development In the electronic
wansactions, postal and
electronic communications
eeclors.

Minister of
Telecommunications and
Postal Sanices: The
administration of the section
referred to in Column 1.

'Th!sgumhlbuwabbﬁuonlmum_m
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Independent
Communications
Authority of Sauth Africe
Act, 2000 {Act No. 13 of
2000): Section 4(3A)(a)

Independent
Communicafions
Authority of Bouth Africa
Act, 2000 (Act No. 13 of
2000): Section 6A{2){a)
and (b)

Minister of
Communicalions

" {Minislerof

Communications

1. The Minister of
Communications in so far as
policy made, and policy
directions jssued, by that
Minister in terms of the
Broadcasting Act, 1999 (Act
No. 4 of 1598, the
Independent
GCommunications Authority of
South Africa Act, 2000 (Act
No. 13 of 2000), and any
other applicable law.

2.  The Minister of

Telecommunications and
Postal Services in so far as
policy made, and poliey
directions issued, by that
Minister in farms of the Postal
Services Act, 1988 (Act No.
124 of 1898), the Electronic
Communicstions Act, 2005
(Act No. 36 of 2006), and any
other applicable law,

1. The Minister of
Communicalions in so far as
appropriate key performance
indicators and measurable
performence largets
contempiated in the section

—

.%f‘”‘;@\

This gazetts is also avatiable tnep enline at www.gpwonline.oo.xa
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referred 1o in Column 1 relate
to the laws administered by
that Minister.

2.  The Minister of
Telecommunieations end
Posial Services in so far as
apprapriate key parformance
indicators and measurable
performance targets
contamplated in the section
referred to in Column 1 relate

to the laws adminletered by
that Minister.
Independent Minister of 1. The Minisier of
Communications Communications Communications in so far as
Authority of South Africa the administration of and
Act, 2000 (Act No. 13 of powers and functions
2000): Section 15{1A) | entrusied by the saction
refermed to In Column 1 relate
to the laws administered by
{hat Minister,

2. The Minister of
Telecommunications and
Postal Servicas in so far as
the administration of and
powers and funotions

Thlsgmmluboavallmmmmmmm“a
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. referred to in Column 1 relate
to the laws administered by
that Minister,
Independent | iinister of ~ | The Minister of
Communications Communications Communications and the
Authority of South Africa Minister of
Aci, 2000 (Act No. 13 of Telecommunications and
2000): Saction 16(1) and Postal Services: The
(2) administration of and powars
and functions entrusted by
the section refered to in
Column 1,
Electronic Minister of 1. The Minister of
Communications Act, Telecommunicetions Communications in so far as
2005 (Act No. 36 of policies contemplated In the
2006): Section 3 section referred fo in Column
1 relate {o the Broadoasting
Act, 1988 (Act No. 4 of 1958),
and the Indepandent
Communications Authorlly of
South Africa Act, 2000 (Act
No. 13 of 2000).

2. The Minister of
Telecommunications and
Postal Services in so far as
policies contemplated in the

section referred fo in Column

5//’:

Tmmmhahouuﬂabbﬁumimumm
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1 refate to the Elsctronic
Communications Act, 2005
(Act No. 36 of 2005).

Electronic

2005 {Act No. 36 of
2005): Seciion 4(5)

Minister of

Communications Act, Telecommumications

1. The Minister of
Communications In so far as
reguiations proposed in terms
of the section refemed to
Column 1 relate to the
Broadoasting Act, 1999 (Act
No. 4 of 1998), and the
Independent
Communications Authority of
South Africa Act, 2000 (Act
No. 13 of 2000).

2. The Minister of
Telecommunications and
Postal Services in so far as
regulations proposed in terms
of the section referred o
Column 1 relate to the
Electronic Communications
Acl, 2005 (Act No. 36 of
2008},

Electronic

2005 (Act No. 36 of
2005). Section 5{(6)

e

Minister of

Communications Act, Telecommunications

|17 The Miimister of

Communications in so far as
a policy direcijon

contemplated in the seclion

S —————

Thisgtzmeisalsolva!d:hlmcnwmal__mgﬂm_ﬂlm
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1

referred to Column 1 relates
fo the Broadcasting Act, 1999
{Act No. 4 of 1998), and the
Independent
Communications Authority of
South Africa Act, 2000 (Act
No. 13 of 2000),

2, The Minister of
Telecommunications and
Postal Services In sofares s
policy direction contemplated
In the section referred to
Column 1 refates o the
Electronle Communiceations
Acl, 2005 (Act No. 38 of
2005).

Electronic
Communications Act,
2005 {Act No. 36 of
2006). Chapter 9

Minister of
Telacommunications

The Minister of
Communications: The
administration of the Chapter
referrad fo in Column 1.

Eleotronic
Communications Act,

2005 (Act No. 38 of
2005); Seclion 708

Minister of
Telecommunications

1. The Minister of
Communications in so far as
the administration of and
powers and functions
entrusted by the section
referred to in Column 1
relates to the functions of the

Minister,

. ]

X0

o

This gazette is also avallabls free oniing at www.gpwonting.co.ze
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2, The Minister of
Telecommunications and
Poetal Services In so far as
the administration of and
powers and functions
entrusted by tha section
referted 10 in Column 1
relates to the functions of the
Minister.

Thbgum&abonnﬁabhﬁwoﬂmmw_m_m
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IMPORTANT NOTICE

The Government Printing Works will not be held responsible for faxed documents not received due
| to errors on the fax machine or faxes received which are unclear or incomplete. Please be advised
| that an “OK” slip, received from a fax machine, will not be accepted as proof that documents were

| received by the GPW for printing. If documents are faxed to the GPW it will be the sender’s respon-
\ sibility to phone and confirm that the documents were received in good order.

| Furthermore the Government Printing Works will also not be held responsible for cancellations and
| amendments which have not been done on original documents received from clients.
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GOVERNMENT NOTICE

DEPARTMENT OF COMMUNICATIONS
No. 954 6 December 2013

ELECTRONIC COMMUNICATIONS ACT, 2005 (ACT NO. 36 OF 2005)

PROPOSED AMENDMENT OF BROADCASTING DIGITAL MIGRATION POLICY (AS
AMENDED)

1. The Minister of Communications intends to amend the Broadcasting Digital Migration
Policy issued in Government Gazette No. 31408 on 08 September 2008, as amended in
Government Gazefte No. 35014 on 07 February 2012 and Government Gazefte No.
35051 on 17 February 2012 (the Policy), to the extent indicated in the Schedule.

2. Interested persons are invited to provide written comments on the proposed
amendments, within 30 calendar days of the date of publication, addressed to -

The Director-General, Department of Communications;

For attention: Mr. W Dlangamandia, Chief Director; Technology, Digital Migration Project
Office

Block C, iParioli Office Park, 1166 Park Street, Hatfield, Pretoria

Private Bag X860, Pretoria, 0001

bdm@doc.gov.za; (012) 4278039/ 4207737/ 4278000

3. Comments received after the closing date will be disregarded.

/(-

Yunus Carrim, MP
Minister of Communications
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SCHEDULE

PROPOSED AMENDMENT OF BROADCASTING DIGITAL MIGRATION POLICY
(AS AMENDED)

Amendment of acronym in the List of Acronyms
The List of Acronyms in the Policy is amended by the substitution for the acronym

‘MPEG-4’ of the following acronym:

‘MPEG-4 - Improved video and audio (AV) compression technology
developed by the Moving Picture Experts Group.”

Amendment of paragraph 5 of the Foreword by the Minister in the Policy
The following paragraph is substituted for paragraph & of the Foreword by the
Minister in the Policy:

“In conclusion, the time to migrate to a digital broadcasting system has
inevitably arrived. We need to embrace it because it is a major step in
improving our people's lives and | sincerely hope that this policy is a
bold step in our quest to achieve that goal. The looming switch-on date
requires us to work at the speed of light, consistent with our business
unusual strategy to enhance the benefits of digital television to all our
people.”

Amendment of paragraph 1 of the Executive Summary of the Policy
The following paragraph is inserted after sub-paragraph 8 of paragraph 1 of the
Executive Summary of the Policy:

*To avoid challenges in implementing the Digital Migration programme,
caused mainly by differences between broadcasters and also between
some manufacturers, the use of a control system is not mandatory.
However, the STBs will have a control system to protect Government's
investment in the subsidized STB market and the local electronics
industry and, with rapid technological changes, for future use by
broadcasters who might not want to use it on implementation.”

Amendment of subparagraphs 1 and 2 of paragraph 2 of the Executive
Summary of the Policy

The following paragraphs are substituted for subparagraphs 1 and 2 of paragraph 2
of the Executive Summary of the Policy:

“The switch-on of the digital television signal will take place by 01 April
2014. The date for switch-off of the analogue terrestrial signal will be
determined by the Minister of Communications after engaging with the
Cabinet and the relevant stakeholders.

National broadcasting digital signal coverage shall cover 84 percent of
the population by March 2014. Areas that may be deemed difficult or
uneconomical to reach will be covered by DTH satellite using the DVB-
52 technology.”
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Amendment of paragraph 2.1.3 of the Policy
The following paragraph is substituted for paragraph 2.1.3 of the Policy:

“2.1.3 Universal Service and Access and the availability and
accessibility of broadcasting services to all citizens is a key component
of successful digital migration. In order for households to continue to
receive television services on their current analogue TV sets after the
analogue signal is switched off, Set-Top-Boxes (STBs), which convert
the digital signals into analogue signals, are required. The total TV-
owning households in SA are estimated at 13 million, of which
approximately 65 percent rely exclusively on free-to-air broadcasting
services, Of these 13 million TV households, about 6.2 million are poor
households who would find it very difficuit to afford STBs.”

Amendment of paragraph 3.3.1 of the Policy
The following paragraph is substituted for paragraph 3.3.1 of the Policy:

“3.3.1 Government has decided that the digital signal should be
switched on to commence the dual illumination period by 01 April 2014,
The date for switch-off of the analogue terrestrial signal will be
determined by the Minister of Communications after engaging with the
Cabinet and the relevant stakehoiders.”

Amendment of paragraph 5.1.1 of the Policy

Paragraph 5.1.1 of the Policy is amended -

(@) by the insertion of the words ‘that can be used’ after the word ‘tools’; and

(b) by the insertion of the words 'if STB control is used by broadcasters’ at the
end of the paragraph.

Amendment of paragraph 5.1.2.2 of the Policy
Paragraph 5.1.2.2 of the Policy is amended by the insertion of the words ‘that can be
used' after the words 'system’ and ‘and’ respectively.

Amendment of paragraph 5.1.2.4 of the Policy
Paragraph 5.1.2.4 of the Policy is amended by the insertion of the words ‘that can be
used’ after the words 'download feature’.

Amendment of paragraph 5.1.2.6 of the Policy
Paragraph 5.1.2.6 of the Policy is amended by the insertion of the words ‘that can be
used’ after the word ‘system’.

Amendment of paragraph 5.1.2.7 of the Policy

Paragraph 5.1,.2.7 of the Policy is amended —

(a) by the substitution for paragraph 5.1.2.7 of the following paragraph:
"5.1.2.7 have a robust STB control system that -

a) is not mandatory for use by broadcasters in the transmission and
management of their broadcasting services;
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b) can be used to ensure that consumers don’t have to own multiple
boxes for both current and future broadcasting services; and

c¢) can provide long term benefits to the broadcasting industry as a
whole;”; and

(b) by the insertion after paragraph 5.1.2.7 of the following paragraph:

“5.1.2.7{(A)} To avoid subscription broadcasters unfairly benefitting from
the STB control system, Government's investment in the STB Control
System will be recovered from those subscription broadcasters that
choose to make use of the STB Control system; and”

Amendment of paragraph 5.1.2.8 of the Policy
The following paragraph is substituted for paragraph 5.1.2.8 of the Policy:

“5.1.2.8 Enable access to a secure bootloader mechanism to ensure
access to the STB control system by broadcasters on the DTT platform
that choose to make use of the STB control system.”

Amendment of paragraph 5.1.4 of the Policy
Paragraph 5.1.4 of the Policy is amended by the insertion of the words ‘that can be

used’ after the word ‘System’.

Amendment of paragraph 7.2 of the Policy
The following paragraph is substituted for paragraph 7.2 of the Policy:

7.2 Transmission facilities for MUX 1, or any multiplex allocated for the
public broadcaster, shall aim to achieve 84 percent population
coverage by 31st March 2014. The remaining 16 percent shall be
covered by the DTH satellite network which shall have a footprint
covering the entire geography of South Africa. This will thus enable
analogue switch-off in South Africa with 100% population and
geographic coverage for the public broadcasting services.”

Amendment of paragraph 9 of the Policy
The following paragraph is inserted after paragraph 9.2 of the Policy:

“9.3 To avoid challenges in implementing the Digital Migration
programme, caused mainly by differences between broadcasters and
also between some manufacturers, the use of a control system is not
mandatory. However, the STBs will have a control system to protect
Government’s investment in the subsidized STB market and the local
electronics industry and, with rapid technological changes, for future
use by broadcasters who might not want to use it on implementation.”
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1, PARTIES

1.1 THE SOUTH AFRICAN BROADCASTING CORPORATION SOC LTD, 2 state-owned
company registered in terms of the company laws of the Republic of South Africa,
under registration number 2003/023915/30 and constituted in- terms of the
Broadcasting Act No. 4 of 1999, as amended, and having its place of business at

corner Henley and Artillery Roads, Auckland Park, Johannesburg, Republic of South

Africa; and

1.2 LORNAVISION PROPRIETARY LIMITED, a private company with fimited liability and
registered in terms of the company laws of the Republic of South Africa bearlng Registration
Number 2014/228233/07, and having its principal place of business situated at number 75

Grayston Drive, Benmore Sandton,Gauteng, Republic of South Africa.

2. DEFINITIONS AND INTERPRETATION

2.1 The following terms and expressions shall have the meanings assigned to them

hereunder and cognate expressions shall have a corresponding meaning;

211 “Agreement” means the terms and conditions contained in this document

including any schedules or annexure hereto;

712  “Buslness Day” means any day of the week except Saturday, Sunday and

= public hb‘l"it:lays in the Republic of South Africa; <" -

213 «confldential Information” means all details {including, without limitation,
originals, copies, reproductions, extracts and summaries) pertaining to,
without limitation, the business; employees; agents; suppliers; partners;
licensors; contractors; business procedures; commerclal matters; financial
matters; entity structure and organisation; strategies; all information
concerning. a party’s past, present and future development, its business
activities, products, business relationships, negotiations, customers/clients,

potential customers/clients, and technology; information; trade secrets; know-

how; show-how; processes; methods; procedures; protocols; intellectual

property and any associated material and datadn.any form that are owned or
.\\"\
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controlled by the party;

STV

M. MABASG/FS — LORNA VISION (PTY) LTD — REF. -10549- JULY 2015



N %

214 “Contract Amount” means the amount of R2 135 000.00 {Two Million One
Hundred and Thirty Five Thousand Rand) excluding VAT which the SABC will
pay to the Service Provider for the construction and implementation of the
pilot program and further payments will be payable based on the Services in

terms of this Agreement and as set out more fully in clause 9 below;

2.15 “Deliverables” means the phased milestone deliverables that the Service

Provider shall deliver as set out in the Proposal/Quotation;

2.1.6 “Effective Date” means the date on which this Agreement shall become of
force and effect which for the avoidance of any doubt is 01 July 2015,

notwithstanding the Signature Date;

2.1.7  “Parties” means the SABC and the Service Provider collectively, and “Party”

shall be a reference to either of them as the context requires;

2.1.8  "Project Manager’ means an Individual appointed by the SABC at its sole

discretion to oversee the implementation of the Services on behalf of the

SABC;

2.1.9 “"Proposal/Quotation” shall mean the documents submitted by the Service
Provider to the SABC setting out the scope of work and/or Deliverables to be

done which is attached hereto as Annexure “A”;

w a [
- 3 - ) - 3 - 3
- » .

2.1.10  “SABC" means the Party described in clause 1.1 above;

2.1.11  “Services” means the system which will be used to introduce a novel and
original strategy never used by the SABC before which the Service Provider

shall render to the SABC as more fully set out in clause 7 below and in

Annexures “A” of this Agreement;
2.1.12  "Sarvice Provider” means the Party described in clause 1.2 above;
2.1.13  “Signature Date” means the date of signature of this Agreement by the Parly

signing last in time;

‘\,_\ Ry )

l
2.1, 1{\ \ ‘Term" means the period or duration of this Agreement commencing on the

i'.'iBUil! L. preidetnde "
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Effective Date and expiring on the Termination Date;

2.1.15  "Termination Date” means the date on which this Agreement shall cease to be

of any force and effect which for the avoidance of doubt is 30 July 2017; and

2.1.16 “VAT” means the Value Added Tax payable in terms of the Value Added Tax

Act 89 of 1991, as amended from time to time.

2.2 The clause headings in this Agreement are for purposes of convenience and
reference only and shall not be used in the interpretation of, nor to modify or amplify

the terms and conditions of this Agreement nor any clause hereof.
2.3 Unless a contrary intention clearly appears from the context, words importing:
2.3.1 any reference to a gender includes the other genders;
23.2 any reference to the singufar includes the plural and vice versa; and
233 any reference to natural persons includes fegal persons and vice versa.

2.4 Where words and/or expressions are defined within the context of any particular
clause in this Agreement, the words and/or expressions so defined shall bear the
meanings assigned to such words and expressions in that clause, notwithstanding

that such word and/or expressions have not been defined in this interpretation
clause.

o W
L |

- . -t - "I’
2.5 When any number of days is prescribed in this Agreement, same shall be reckoned
exclusively of the first and inclusively of the last day, unless the last day falls on a
Saturday, Sunday or declared public holiday in the Republic of South Africa, in which

case the last day shall be the next succeeding Business Day.

2.6 The use of the word “inciuding” followed by a specific example or examples, shall not
be construed as limiting the meaning of the general wording preceding it and the

éiusdem generis rule shall not be applied In the interpretation of such general

wording or such specific example or examples.

2.7 The contra proferentem rule is excluded and accordingly, no provision herein shall be
construed agalnst or interpreted to the disadvantage of any Party due to such Party

having or being deemed to have structured or dfafted such provision., .

/@ . t‘" ”"h[r-" {
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2.8 Where figures are referred to in numerals and in words, if there is any conflict

between the two, the words shali prevail.

2.9 The schedules and annexure to this Agreement form an integral part hereof and
words and expressions defined in this Agreement shall bear, unless the context
otherwise requires the same meanings in such schedules and annexure which do not
themselves contain their own definitions and provided that in the event of any
conflict between the schedules and for annexure and this Agreement, this

Agreement takes precedence and shall apply.

2.10 If any provision in a definitions clause is a substantive provision conferring rights or
imposing obligations on a Party, notwithstanding that it is only in the definition

clause, effect shall be given theréto as If it were a substantive provision in the body

of this Agreement,

3. RECORDAL

3.1 The SABC issued a Request for Proposal (RFP} for the provision of the Services from

the Service Provider,

3.2 In response to the RFP issued by the SABC, the Service Provider submitted its

Proposal to the SABC for the provision of the Services, in accordance with the SABC’s

request.
33 The SABC has assessed the Proposal received from the Service Provider and has
S resolved to‘e‘nhage the services of theService Provider. -
34 The SABC hereby engages the Service Provider, and the Service Provider hereby

accepts such engagement on a non-exclusive hasis, to provide the Services to the

SABC in accordance with the terms and conditions of this Agreement.

3.5 The Parties hereby agree to regulate their relationship in accordance with following

terms and conditions.

4. TERM OF THE AGREEMENT

This Agreement shall, notwithstanding the Signature Date, commence on the Effective Date
and shall continue until the Termination Date, unless terminated earlier in accordance with the

Dnditions of this Agreement,

iyiost ok
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5. RELATIONSHIP OF THE PARTIES

51 Nothing in this Agreement shall be deemed to constitute either Party as the agent of
the other or create a partnership or joint venture between the Parties and neither
Party shall have power to bind the other Party or to contract in the name of or create

a liability against the other Party in any manner whatsoever.

5.2 The Parties further understand and confirm that the engagement or appointment of
the Service Provider in terms of this Agreement shall not constitute a creation of an
expectation, prospect right or claim for the renewal of this Agreement or for an
engagement or appointment for similar services in the future, nor be deemed to
constitute an appointment of the Service Provider or any of its employees of the
SABC in terms of the tabour Relations Act, Basic Conditions of Employment Act or

any other applicable labour relations legislation.

6. SCOPE OF SERVICES

6.1 The Services which shall be rendered by the Service Provider to SABC in respect of

this Agreement are set out more fully in Annexure “A” to this Agreement,

6.2 In the event that the SABC requires the Service Provider to render additional ad-hoc
services, the SABC shall inform the Service Provider in writing of this requirement,

which shall be paid for by the SABC as provided for in clause 6.3 below.

6.3 The SABC shall In turn be entitled to accept or reject a.quotation for additional, 'ad-
‘hoc sefrvlces by the Service Pro:iider in terms of clause 6?2 above. Rejection of su'ch a
quotation shall, however, not affect the validity of the continuation of this
Agreement. In the event that the SABC acceptis the quotation, the Parties shall
compile an annexure, which shall form part of this Agreement, In which the
description of the additional services, the contract price, the commencement date,
payiment details and all terms and conditions supplementary to those contained in
this Agreement, shall be recorded in writing and provided that such additional
amount must be approved in writing by a representative of the SABC having

authorlty in terms of SABC policies and hrocedures and in particular the SABC
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7, OBLIGATIQNS OF THE SERVICE PROVIDER

73 The Service Provider undertakes to render the Services as set out in Annexure “A”
hereto as may be required by the SABC, subject to the terms and conditions of this

Agreement, the industry norm and the standard of performance prescribed by the

SABC.
7.2 The Service Provider shall ensure that the Services cover the following:

7.21 The TV License customer mining and data cleansing for current database;

7.2.2 Construction & implementation of a pilot program on 10,000 license renewal
per month to increase revenue from existing TV license customers;

7.2.3 Use vast external data sources to identify and create additional revenue from

pirate viewers;
7.2.4 Improve the SABC business processes, systems and expertise in managing

customer relationship and debt management;

7.25 Create analytical input to IFRS/GRAP complaint accounting and reporting

processes;

7.2.6 Introduce a novel and original strategy;

7.2.7 Will entertain a less aggressive approach which will be executed by the SABC

itself:

7.2.8 Introduces a revised platform for the advertisement and payment of TV

licenses; " “
- -t - -0

7.29 The SABC costs of collections shall be reduced significantly over time; and

7.2.10  Assist in changing perception of the pubtic about the SABC will be turned and a

relation of trust will be restored.

7.2.11 Create and provide analytical input to support reporting to SARS on VAT and

Income Tax; and

7.2.12  Provide training and skills transfer to the SABC employees on the revised

revenue enhancement process

- ‘ o
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7.3 The Service Provider further undertakes to:

731

7.3.2

7.3.3

734

7.3.5

7.3.6

7.3.7

deliver the Services to the standard agreed between the Parties and In
accordance with the specified requirements agreed to by the Parties in terims

of this Agreement;

provide the Services in accordance with the business and operationat needs of

the SABC using consistent, effective and accurate processes;

maintain sufficlent technical capacity and human capital resources to meet the

business needs of the SABC in relation {o the Services;

in the performance of its obligations under this Agreement, comply with all

laws, by-laws or regulations from time to time in force and governing the

provision of the Services;

ensure that during the continuance of this Agreement, its employees at all
times, obey and observe all reasonable directions and instructions, including
confidentiality, which may be given by the SABC concerning any aspect of the

Services;

ensure that its nominated representative attends meetings related to the
provision of the Services when requested by the SABC with prior written notice

and co-operate in quality and operational review exercises requested by the

- » -
L4 -

SABC; and

provide the SABC with a monthly report after the 6 (six) months of their

services on the progress of the Programme,

8. OBLIGATIONS OF SABC

8.1 The SABC shail:

8.11

8.1.2

M, MABASO/FS — LORNA VISION {FTY) LTD — REF. -10549- JULY 2015

designatea Project Manager who- shall have complete authority to receive

instructions and give information to the Service Provider on behalf of the

SABC;

timeousiy provide the Service Provider with all information andll umentation
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of the Services. The Service Provider shall be entitled to rely on the accuracy
and completeness of any such information and documentation furnished by or
on behalf of the SABC, unless the SABC or its authorised representative in

advance expressly disclaims such accuracy and completeness;

8.1.3 accurately and timeously specify the SABC requirements and provide all

information, decisions and instructions to the Service Provider in writing;

814 provide the Service Provider's personnel with the necessary access to the SABC
building in order to perform the Services in terms of this Agreement, provided
that the necessary access Is restricted to 5 {five) Business Days during normal

working hours of between 8:00 Hours and 1600 Hours for the term of this

Agreement;

8.1.5 make payments to the Service Pravider in consideration for their Services
rendered in terms of this Agreement as agreed upon between the Parties and

in accordance with the provisions of clause 9 below;

8.1.6 comply with all its obligations, undertakings and warrantles in terms of this

Agreement; and

8.1.7 arrange for monthly steering committee meetings where minutes shail be

taken and distributed amongst the Parties.

9, PAYMENT

u' i s n. u.
- 3 * 9 - g -
’ L il - l"

9.1 In consideration for the Services to be rendered hy the Service Provider to the SABC
in terms of this Agreement, the SABC shall pay the Service Provider a maximum
amount of R2 135 000.00 {Two Million One Hundred and Thirty Five Thousand Rand)
exciuding VAT, for the construction and implementation of the pilot program on the
10000 (ten thousand) license renewals per month and further payments will be

payable as per clause 9.1.1 to 9.1.3 below;

9,1.1 an amount of 10% (ten percent} exclusive of VAT of all amounts collected
from the existing clients (pilot program} shall be payable to the Service

B% Provider for the term of the Agreement;

ik .
@m‘% an additional amount of 40% (forty percent} exclusive of VAT, from the
Lo
RER il,f ks
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coltected amount of pirates client shall be payable to the Service Provider for

year 1 {one), and

9.1.3 an amount of 35% {(thirty five percent) exclusive of VAT from the coliected

amount of pirates client shall be payable to the Service Provider for year 2

(twol.

9.1.4 an additional amount of 27% (Twenty Seven Percent} exclusive of VAT from
the collected amount of arrear payment shall be payable to the Service

Provider,

9.2 Save where specifically provided otherwise, all amounts payable by the SABC to the
Service Provider shal! be payable monthly in arrears within 30 (thirty) days of

presentation of a valid tax invoice by the Service Provider.

9.3 The said payments shall be effected by way of electronic funds transfer against the

SABC’s bank account and paid inte the bank account of the Service Provider, the

details of which shall be provided by the Service Provider to the SABC.

9.4 All payments to be made by the SABC in terms of this clause 9 shall be paid in full,
free of set-off, bank exchange, commission or any other deduction, except as

provided otherwise in this Agreement,

9.5 Service charges for ad-hoc or additional services will not be included in the charges

set out in 9.1 above. In consideration for the additional ad-hoc services rendered by

'
= % "l 0)
.

the Service Provider to the SABC in terms of thls Agreement, the SABC shall pay the
Service Provider the amount due In respect of such services as per quotation to be
furnished by the Service Provider to the SABC. The Service Provider shall have no
obiigation to commence the provision of such additional or ad-hot services unless
and until the fees in respect thereof are agreed to in writing by the Parties in line

with clause 6.3 above,

9.6 " Should the SABC fail to make payment of any amount due to the Service Provider in
accordance with this Agreement, the Service Provider shall be entitled, but not
obliged to, suspend the Services if payment is not made within 14 {fourteen) days of
written notice of intenticn to suspend. The Services may be suspended until such

time as the Service Provider has received full payment }l outstandmg amounts.
‘t ‘ \u L\L: r!f*
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10. WARRANTIES

10.1 The Parties warrant that;

10.11

10.1.2

10.1.3

10.1.4

10.1.5

10.1.6

they hold and will obtain and maintain any and all such licenses, permits,
approvals, authorisation, rights clearances, consents, exemptions, and
registrations from any person, organisation, or authority as may be necessary

to fulfil their obligations and warranties under this Agreement for the term

hereof;

in the exercise of their rights and obligations under this Agreement, they shall
ensure that all relevant laws, regulations, license authorisation, and permits

are complied with;

all representations and warranties by them shall remain true and in force

during the term of this Agreement;

they are duly authorised to enter into this Agreement and they are not bound
by the provisions of any other Agreement, which could adversely affect

compliance with the terms and conditions of this Agreement;

they shall not do anything that will be defamatory, injurious or in any way
bring the reputation of the other Party, or any third party into disrepute or
expose the Parties to any action, claim or demand by any third party arising
out of any intentional or neglige_pt act or omission on tl}e part of any of the
Parties or Its employees, or any.o't’her person(s) acting under its authority with

regard to the provisions of this Agreement; and

the signatories to this Agreement on behalf of the Parties are duly authorised

to represent the Parties herein and to bind them hereto.

10.2 The Service Provider further warrants and undertakes to the SABC that:

10.2.1

10.2.2

it has the necessary expertise, skills and resources required to render the

Services in terms of this Agreement.

the Services rendered in terms of this Agreement shall be as requested by the

SABC;
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10.2.3  the Services shall be executed within the time frames agreed to between the

Parties as welt as professionally.

11, INDEMNITY

111 The Service Provider indemnifies and holds the SABC harmiess against all direct
claims, damages, liabilities, actions, causes of action, costs and expenses, including
legal fees {on an attorney and own client scale), judgments, penalties of any kind
caused by the gross negligence or willful acts of the Service Provider or its staff acting
in the course and scope of their employment, whilst performing the services set out
in this Agreement to the SABC or any third party in rendering the Services in terms of
this Agreement, up the limits specified in clause 9 above, consequential and indirect

loss/damage excluded.

i1.2 The Service Provider indemnifies and holds the SABC harmless against any and all
claims, damages, liabilities, actions, causes of action, costs and expenses, including
legal fees (on an attorney and own client scale), judgments, penalties of any kind
arising from the death or injury of any staff member of the Service Provider, acting in
the course and scope of his/her employment and in rendering the Services in terms
of this Agreement, save where such loss occurred as a direct result of the grossly
negligent acts or failure to act or willful conduct of the SABC or employees of the
SABC. in this regard the SABC indemnifies the Service Provider, its employees and
agents and holds each of them harmless against any claim, suit, cost or demand
which. may be brought by any third party against the Service Provider arising out of

siech incident/loss.

11.3 The Service Provider indemnifies and holds the SABC harmless against any and all
claims, damages, lfabilities, actions, causes of action, costs and expenses, including
legal fees (on an attorney and own client scale), judgments, penalties of any kind
arising out of any breach by the Service Provider of any term or warranty set out in

this Agreement.

12. CONFIDENTIALITY

12.1 Neither Party shall disclose to any third party, any Confidential Information refating

to the provisions of this Agreement including, the fmancml terms and conditions

ma\lw “ e
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12.1.1  to the extent that it is necessary to comply with any law or valid court order; or

12.12 as part of such party's normal reporting or review procedures to its

shareholders and/or auditors and/or Iits attorneys.

12.2 Notwithstanding the provisions of clause 12.1 above, the Parties shall not, at any
time, during or after the term of this Agreement, disclose to any person whatsoever
any Confidential Information relating to the either Party or its business or trade
secrets of which the other Party has or may come into possession pursuant to the

provisions of this Agreement.

13. BREACH AND TERMINATION

13.1 Should either Party {“the defaulting Party”) commit a breach of any of the provisions
hereof, then the other Party {“the aggrieved Party”} shall be entitled to give the

defaulting Party 14 (fourteen) Business Days written notice to remedy the breach,

13.2 The aggrieved Party shall be entitfed to cancel this Agreerent forthwith on written
notice to the defaulting Party upon the occurrence of any of the following events of

circumstances:

13.2.1  if the defaulting Party fails to comply with any of its obligations contained in

this Agreement;

13.2.2  If the defaulting Party is provisionally or finally liquidated or placed under

' '
-

< judicial managenjent; or - o

13.2.3  If the defaulting Party commits an act of insolvency or is sequestrated in the

case of a natural person; or

13.2.4  If the defaulting Party ceases to carry on business, enters into any compromise
or arrangement with its creditors or has a judgement granted against it, which
remains unsatisfied for a perfod of 7 (seven) Business Days after the granting

thereof; or

13.25 If any representation, warranty or statement made by a Party in the
Agreement is incorrect in any material respect as at the date on which it is

)@ made, alternatively should any representation, warranty, undertaking or

& @ Qo
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statement which is repeated under this Agreement ceases to he correct in any

material respect on any date during the term of the Agreement.

13.3 The SABC shall have the right to terminate this Agreement and/or to withdraw or
discontinue with the programme, or the remaining term of the programme if the
Service Provider is deemed to he unable to deliver on the revenue as promised, or if
deems it necessary to do so, or if budgetary constraints do not allow for the
continuance thereof, or if for whatever reason the SABC believes the programme
does not serve the SABC's interest any longer by giving 30 (thirty) days’ written
notice to the Service Provider of its intention to terminate as stipulated in this clause

13.3. Payments will be made for all services rendered to-date.

14, DISPUTE RESOLUTION

14.1 If any dispute arises out of or in connection with this Agreement, or related thereto,
whether directly or indirectly, the Parties must refer the dispute for resolution firstly
by way of negotiation and in the event of that failing, by way of arbitration. The
reference to negotiation is a precondition to the Parties having the dispute resolved

by arbitration.

14,2 A dispute within the meaning of this clause exists once one Party notifies the other in
writing of the nature of the dispute and requires the resolution of the dispute in

terms of this clause.

.+14.3 Within 10 {ten) Business Days following such notification, the Parties shall seek an
amicable resolutlon to such dispute by referring such dispute to designated
representatives of each of the Parties for their negotiation and resolution of the

dispute. The representatives shalt be authorised to resolve the dispute.

14.4 tn the event of the negotiation between the designated representatives not resulting
in an agreement signed by the Parties resolving the dispute within 15 (fifteen)
Business Days thereafter, the Parties must refer the dispute for resolution by way of
arbitration in accordance with the then current rules of the Arbitration Foundation of

Southern Africa (*AFSA”).

14.5 The periods for negotiation or arbitration may be shortened or lengthened by written
agreement between the eiges. P \
A \ ?"5‘-\1;.;-.' sl
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146

14.7

14.8

14.9

Fach Party agrees that the arbitration will be held as an expedited arbitration in
Sandton in accordance with the then current rules for expedited arbitration of AFSA
by 1 (one} arbitrator appointed by agreement between the Parties, including any
appeal against the arbitrator's decision. If the Parties cannot agree on the arbitrator
or appeal arbitrators within a period of 10 (ten) Business Days after the referral of
the dispute to arbitration, the arbitrator and appeal arbitrators shail be appointed by
the Secretariat of AFSA.

The provisions of this clause 14 shall not preclude any Party from access te an
appropriate court of law for interim relief in respect of urgent matters by way of an

interdict, or mandamus pending finallsation of this dispute resolution process.

The references to AFSA shall include its successor or body nominated in writing by it

in its stead.

This clause is a separate, divisible agreement from the rest of this Agreement and
shall remain in effect even if the Agreement terminates, is nullified or cancelled for

whatsoever reason or cause,

15. DOMICILIA AND NOTICES

151

4%
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The Parties choose domicilta citandi et executandi {"domicilia") for the purposes of
giving any notice, the service of any process and for any other purpose arising from

the Agreement at their respective addresses as set out hereunder:
«y P 'y <y

SABC” ‘ ‘

Organisational Development

Room, SABC Radio Park 8uilding

Henley Road

Auckland Park

Fax No.:011 714 2642

Attention: Mr James Aguma

G
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With a copy to:

THE HEAD: LEGAL SERVICES
Room 1501, Radio Park Building
Henley Road

Auckland Park

Attention: The Head of Legal Services
Fax No: (011) 714 3437

THE SERVICE PROVIDER:
LORNAVISION PTY LTD

75 Grayston Drive

Benmore,

Sandton

Attention: Kubentheren Moodiey
Tel No: 082 775 0590

Fax No: 0866 789 405 -* o

[}
-

Email Address: info@pty-online.co.za

15.2 Each of the Parties shall be entitled, from time to time hy written notice to the other,
to vary its domicilium to any other address within the Republic South Africa which is

not a post office box or poste restante.

15.3 “Any notice required or permitted to be given in terms of this Agreement shalt be

valid and effective only if in writing.

15.4 Any notice given by one Party to the other {"the addressee") which -
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15.4.1 s delivered by hand during the normal business hours of the addressee at the
addressee's domicilium for the time being shall be presumed, until the
contrary is proved, to have been received by the addressee at the tlme of

delivery;

15.4.2 is posted by prepaid registered post from an address within the Republic of
South Africa to the addressee at the addressee's domicilium for the time being
shall be presumed, until the contrary is proved, to have been received by the

addressee on the 7™ (seventh) Business Day after the date of posting;

15.4.3 is transmitted by telefax shaill be deemed (in the absence of proof to the
contrary) to have been received within 1 {one) hour of transmission where it is
transmitted during normal business hours of the receiving instrument and
within 2 (two) hours of the commencement of the following Business Day

where it is transmitted outside those business hours.

16. FORCE MAJEURE

16.1 In the event that this Agreement cannot be performed or its obligations fulfilled for
any reason beyond the reasonable control of either Party including, but not limited
to, war, industrial action, floods, natural disasters, then such non-perfermance or

failure to fulfil its obligations shall be deemed not to be a breach of this Agreement.

16.2 in the event that this Agreement cannot be performed or its obligations fulfilled for
any reason beygnd either Party’s reagqqabie control as ment_iqr;ed in clause 16.1
above for a cor:tlnuous period of 7 (sev;n) Business Days, then élther Party may, at
its discretion, terminate this Agreement by notice in writing to the other Party at the

end of that period. The normal effects of termination shall apply.

17. CORRUPTIOM

The Service Provider acknowledges that the SABC has a policy of zero tolerance towards
corrupt activities. The Service Provider hereby agrees to report any knowledge of any corrupt
activities involving the SABC or any of its employees in respect of this Agreement to the SABC
for the attention of the Head of Legal Services and agrees that if the Service Provider is found
at any time to have been a party to any act of corruption involving the SABC or any of its

employees, or any attempt to commit a corrupt act {as defined in the Prevention and

PR Tk S X
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Combating of Corrupt activities Act No. 12 of 2004, as amended) with the SABC or any of its

employees, that in addition to such relief available elsewhere in this Agreement or at law, the

SABC shall upon notice in writing to the Service Provider, immediately terminate this

Agreement without resort to the breach clause of this Agreement. The rights and obligations

set out in this clause shall apply mutatis mutandis to the Service Provider.

18. GENERAL PROVISIONS

18.1

18.2

18.3

18.4

Whole Agreement

This Agreement constitutes the whole of the agreement between the Parties relating
to the subject matter hereof and save as otherwise provided herein no amendment,
alteration, addition, variation or consensual cancellation of this Agreement (including
this clause 18.1) will be of any force or effect unless reduced to writing and signed by

the Parties hereto or their duly authorised representatives.

Cesston and Assignment

This Agreement shall be binding on the Parties hereto and thelr respective successors
and, subject to this clause, the assignees. The Parties shall not be entitled to assign
or otherwise cede the benefit or burden of all or any part of the Agreement without
the prior written consent of the other Party which approval shall not be
unreasonably withheld.

[
- 3
-

Severabliity

- -

N 2
Should any of the terms and conditions of this Agreement be held to be invalid,
unlawful or unenforceable, such terms and conditions shall be severable from the
remaining terims and conditions which shall continue to be valid and enforceable. If
any term or condition held to be invalid is capable of amendment to render it valid,

the Parties agree to negotiate an amendment to remove the invalidity.

Waiver

Mo change, waiver or discharge of the terms and conditions of this Agreement shall
be valid unless in writing and signed by an authorised representatives of the Parties

against which such change, waiver or discharge is sought to be enforced, and any

such change, waiver ot d@(se will be effect] g\\my in tbg;pe0|fic instance and for

’ 1l "
‘,LU :‘ ‘C‘E;N\ces,
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the purpose given. No failure or delay on the part of a Party hereto in exercising any
right, power or privilege under the Agreement will operate as a waiver thereof, nor
will any single or partial exercise of any right, power or privilege preclude any other

or further exercise thereof or the exercise of any other right, power or privilege.

18.5 Relationship of the Parties

Neither this Agreement, nor any terms and conditions contained herein, shall be
construed as creating a partnership, joint venture, agency relationship or granting a
franchise between the Parties and neither Party is in any manner entitled to make or

enter into binding Agreements of any nature on behalf of any other Party.

18.6 Appilcable Law

The Agreement shall be governed by and construed in accordance with the law of the
Republic of South Africa and all disputes, actions and other matters relating thereto

will be determined in accordance with such law.
18.7 No Collateral Terms and Conditions

The Parties agree that there are no other colfateral terms or conditions to the
Agreement, whether oral or written. All prior agreements and/or arrangements
between the Parties in relation to matters herein contained or ancillary thereto {if

any) shall be superseded by this Agreement.
18.8 - Bigning in counterparts,s « <

In the event that the Parties do not sign the same document, then this Agreement
may be executed by each Party signing a counterpart, which counterparts together

shall constitute one and the same Agreement.

18.9 Survival

The expiration or termination of this Agreement shall not affect such provisions of
this Agreement as expressly provide that they will operate after any such expiration
or termination, or which of necessity must continue to have effect after such

expiration or termination, notwithstanding that the clauses themselves do not

expressly provide for this.

e porozages ik AR
puLy FEt] L‘h." AADE

— ﬂ.ﬁ.@ { FGAL :s‘r;il\ll.(,.lé‘s
T it

4. MABASO/FS ~ LORNA VISION {PTY} LTD - REF. -10549- JULY 2015 Page 20

|




THUS DONE AND SIGNED AT A‘”\C \C“'d Pc“"\" THIS _i__k}"_“ DAY OF

.‘/TVJ \_Aj 2015,

AS WITNESS /\M\‘ (‘*M

A 4
!ﬂ — {signature on behalf of LORNAVISION PTY LTD, duly
1 authorised)

!

Full Name: K;Wﬁﬁ'ﬂ AL Mesn kf}y

]
Designation: DIQQCI@«?—
THUS DONE AND SIGNED AT _P\“—‘;‘ E'Bh;j ()W'LQ ~ THIS (,0 DAY OF
_ ; .L:}_‘{UL"J'_i 2015,
L¥

| AS WITNESS

" “ "
- . 3 R
e |
- -}
- .
- -

{Signature on behalf of THE SOUTH AFRICAN

=

BROADCASTING CORPORATION SOC LTD, duly authorised)

Fult Name: SW‘E’S Q %«M’(
Designation: : (-’ "}E@ '

(\F\\\%\{\ng\,\_‘g celm
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HEAD LpGh B WAz S
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2015,

AS WITNESS

THUS DONE AND SIGNED AT JOHANNESBURG THIS Cr DAY OF

O,

ANMNEXURE “A"

e

<7f_lk}/

lundenda

et r

{Signature on Dbehalf of THE SOUTH AFRICAN
BROADCASTING CORPORATION SOC  LTD{LEGAL
DEPARTMENT), duly authorised)

Full Name: Mbutu Nepfumbada

Designation: Head Legal Services
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SABC TV License soiution in
njunction wiih Lezaf Consulting
proposal:

1 INTRODUCTION

The SABC TV license customer base is projected af circa 10m consumers, Calculated at
an average fee of R245 per household there is well over R2.6BN due In license fees
annually. As the payment of a TV license may be regarded a so-called grudge
purchase not many South African consumers have the appstite to willingly pay. hence
there being a need for the SABC to collect such license fees by using external
mechanisms and resourcas. In addition, there are numerous pirate viewers that need to
be tracked down on a conlinuous basis, The SABC TV management has recognized
that present collections processes are ineffective, insufficient and costly, resulting in
cash flow pressure,

It is noted that the SABC outsources the 90 days past due accounts to external debt
collectors and attorneys - a high percentage of its revenue is derived from this source.
We have however observed that customers do not respond well to the threatening
approach taken by such third parties which probably explains why less than 50 % of the
outstanding book is collected upon. There is presently also no proper feedback or
reporting to the SABC, save for whatever payments made following actions taken by
external debt collectors. This leaves a huge gap in the SABC administration and causes
coresponding issues in the auditing process. Our recommended approach is that the
SABC shall, with our bespoke system, be able to perform all collections in-house and
retain confrol over the process, Our sysjem has already proyen successful in the-ppen
market with incréased collections restlis and, at the samé time, Increased customer
satisfaction. Since the customer Is King, this shall be reflected in our collecfions sirategy
of TV Licenses, as follows:

LornaVision's bespoke digital engagement solution Is ideally suited for the collection of
low value (annual) fees such as that of the SABC TV licenses. Underpinning this low cost
digltal engagement platform has also spearheaded our dedicated techniques to
identify pirate viewers who may be electronically engaged with {and who have a
sfrong propensity to pay) fo so ensure that SABC will aiways optimize collections before
having to take costly outsourcing actions via external debt collectors. Ali outsourcmg fo
external debt collectors should thus only occur by month 25 from due date of i invoice.
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The digital engagement platform is called CCS (Customer Communication Service).
This platform can within o very short period {of generally 20 weeks} be implemented -
collection actions and cash flows can be maximized expedifiously.

The system will use the SABC's cument hand over procedure as created for debt
collectors - no new integratfion to the current SABC is required. The system will be
managed in-house by SABC, it will retain dll audit frails and fransaction records and it
may ensure compliance with all auditing requirements {as is dlso specified in the

proposal by Lezaf),

2 PROBLEM DEFINITION

it is important to define the SABC's current difficulties to collect when viewed against
curreni Statutory Regulations (as are reflected at the close of this proposal). There
already exists o convenient and accessible way for every person in South Africa to pay
a TV license. For a mere R245 per yaar it makes sense to keep within the law, io avoid
hefty fines and to find a payment plan that suits the consumer (eg at R28 per month}. A
television license secures the consumers' legal viewing for an entire year and is payable
in advance.

So why is the collection of TV licenses stlll problematic within the South African contexi?
It appears to go to an over indebied society and a comresponding mentality not to
meet with due and lawful obligations, One also cannot ignore the cost of having to i
remind, police and ensure that a license fee is correctly dllocated and coliected on i
time, year after year,

Without an appropriate collections analytics and push-type system the SABC will always

fall behind the collections curve of debi-stressed South Africans. The CCS platform
addresses these problems seamiessly.

" Our proposed sysfarh operates in a mdhrier in which a renewed partnership is cradited
between the SABC and the public, not by way of threats or acrimonious taik, but by
reminding customers of their statutory obligations and the benefits they shall receive in
tumn. It will be accompanied by reward programs and incentives, all towards a more
efficient and expeditious way of securing collections.

TN b a1

Since the system is labelled fo operaie as an in-house function within the SABC, the
customer will not feel dlienated or threatened by a {costly} third parly, but he/she will
have a sense of communicating and parinering directly with the SABC, the service
provider. The entire process of collection is therefore branded as an SABC driven
‘program, free form outside interference, and will be executed both in step with, and-fo

compliment the Lezaf proposal and its objectives.
The first step is for us to clean up all of the available data to ensure the infegrty of
information and to secure an efficient and dedicated process of collecting. We in
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addition respectfully offer a physical presentation to the relevant authorities within the
structures of the SABC to provide a detailed explanation of the proposed system which
Is detailed below, and to fisld any questions and concems at such time.

3 COLLECTIONS FRAMEWORK AND DATA CLEANUP

' Local Points Of Interest

Demographic Radius of closest PO

o
- )
-
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LomaVision has adopted a simple but pragmatic approach to collections which follows
five logical steps to ensure the any collections action remains optimized. The five steps
are shown below, the final stage being a process of continuous adaption and learning.

We propose a frusted approach to ensure o robust and adapiable collections
infrastructure. Combining workflow, analytics and partnered communlcaﬂons ensures
W the most effective collection aictions at lowest cos: -
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Step1 Step 2 Step3 Step 4 Step5
Woarkflow Resource Collections Collectlons Carpalgn
Automation Management Analytics Optimisation Monitoring

-
Step 1: Work Flow Auiomation [8 Elapsed Weeks]

During this step we perform a collections workflow “deep dive" with the objective fo
craft a robust but adapiable workflow automation framework, and to improve
collections productivily and efficiency across the board. Our highly skilled cnd
experienced team conduct this over an Intense 4 waek process fo ensure that no stone
is untumed and that all aspecis of the workflow automation have been catered for.

As part of this step we also perform a concurrent 4 week data driven automation
design process using sophisticated toolsets to identify all possible coflections scenarios
within the SABC collections database self. This is a purely data driven, but non-
mathemaiical tracking and documentation of all collections actions from registration,
collector activities through to Debt Collectors pay-overs.

Once all the collections workflow have been carefully documented and supported by

Jecent data, automaton of the optimal workflows take place using leading edge
“technology. This aufomation will not be fonger than 4 weeks, ensuring that step 1 is
completed within an intense 8 week period. The workfiow automation will include, but
not be limited to, areas such as:

The ability to frack and record collections cost

-]
¢ Easily create and maintain collections workfiows
+ Prioritize and balance collections workloads
» Drive and support the collections mandate frules & compliance)
 Ensure flexibllity for quick adaptation to the rapid industry changes Ca
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o AR
B LG s
7iPag e —
LornaVision (Pty] Lid S (. =
Registralion Number 2014/228233/07 ABC p

% 1&»%

p7






Step 2: Resource Management [2 Elgpsed Weeks]

Resource Management is the next critical step as part of the implementation of this
framework, This includes the recording and monitoring of alf input resources atiributable
to the collections operation, which ranges from data, people, debt collectors, through
to technology & communications,

Once the resource management and associated costs have been carefully defined,
the monitoring and optimization of these costs are implemented. This ensures that
collections productivity can always be monitored by executives at any stage and on
any digital platforms of thelr choice such as iPhones, IPads, laptops, desktops, ete.

This is a relatively quick step and should not fake more than 2 weeks.

Step 3: Collections Analyfics [4 Elapsed Veeks)

This is a critical stage of hosling the collected information which will be enriched with o
number of external data sources and then bullding the required predictive models. The
output of this step is the Collections Intelligence & Analytics datalbase which is set up fo
automatically update new consumer records, payments received, collections dcfions
taken, next best collections action to take, efc. This database would consider
deceased Indicalors, debt review indicators as well as households l.e. consumer that
share a license.

A standard and trusted Bl (Business Intelligence) approach is used, which is represented
by the diagram below, As depicted in the diagram, a secure firewall and DMZ separate
each fier. The application server offers advanced securily that will be audited by
indspendent security experts. The application server provides protection aguainst known
exploits such as SQL injection and provides robust read and write sesurity of each
interface, business process, data base enfity and field for each role,
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During this step LoraVision's predictive modelling team will build a number of modeis
to isolale and identify pirale viewers, predict the likelihood of collecting via debit orders
and the overall propensity to pay, efc. These models will be developed in conjunction
with SABC executive's inputs to ensure that all factors have been considered.,

As an iliustration strong customer Insights will be presented to the SABC Executive team
to ensure that they have a much better grasp on who the SABC TV license holder is and
who pays and who does not. The graph below illustrates a simple inferaction between

returned debit orders for a blue chip financial institution in South Africa.
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The final output from this step is to build a number of logistic regression models that can
predict a number of ouicomes. In the illustration below a Propensity to Pay score has
been developed which in turn will be overlaid on the entire SABC TV License and South
African consumer population so that he appropriate collections action and approach
can be applied. As many models wilt be developed to serve the needs for dll
collections actions that are to be applied across the enfire SABC portfolio.
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PROPENSITY TO PAY SCORES
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Step 4: Coltections Optlinization [2 Elapsed Weeks]

The heart of the CCS Customer Communication Service solution Is the personalized
interactive communications across multiple channels to provide a more convenlent,
less embarrassing opportunity for customaers to respond to reminders and calls fo action
to settle their licenses, With market leading contact optimization, smart technology and
best practice communication strategles fuelling CCS , our'3 core competenties will
adllow SABC TV {0 increase the key collection metrics, while significantly reducing your
cost to collect. It takes a maximum of 2 weeks to configure the digitdl engagement
platform,

Many consumers are either too busy or too embarrassed to discuss their financial
situation with a collections agent, While utilizing alternate channels of communication
like SMS or AYM certainly can improve efficiency, without the proper application of
these digital channels, ultimate efficiency is not achieved

CCS provides the opportunily fo open up interactive communication lines through
multipte channels to make the engagement with debtors more personalized, more
responsive and more cost effective. Enabling more regular personalized multi-channel
communication that reminds debtors fo pay, or confirms and records their commitment
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to pay. This is proven to increase the consumer's likelihood and willingness fo respond
and take action,

This gives SABC TV the opporiunity to cover more accounts with less human intervention
while maintaining performance and unifying correspondence. The skilled and frained
agenis can therefore concentrate on the more high risk, difficult accounts. All digital
communications are fracked and stored and conform to existing communication
regulations

CCS objective is not only to engage and enable the consumer fo reply to
communication but more critically to enable them to take action more promptly. By
integrating with the dioler and payment platform consumers can seamlessly respond to
SABC's communication via SMS, MMS, USSD, AYM or EMAIL and link direclly o a
collections agent or payment platform when they are ready to take action or engage
further,

Contactability and the right parly connection is vital, whether SABC are marketing,
servicing or collecting. LomaVision has the data, processes and expertise fo
continvously drive improved contactabllity and ensure wastage is reduced in dll
communication channels.

CCS learns from each engagement and records which communication channel each
customer is most responsive to. This information is then retained to ensure channels are
optimized fo improve responses and decrease communication costs.

Step 5: Campaign Monltoring [2 Elapsed Weeks]

The final step is the implementation of the required and agreed campaign
management and resource management reports for the SABC TV Executives. This
ensures that all campaigns and collections can be monltored in an almost real fime
basis so that corrective action can be taken as required. The campaign.monitoring will
include réquired SABC Board réports that can be adlomatically generatsd.

IN CLOSING

The LornaVision system as proposed above presents the cheapest and most efficient
solution on offer to the SABC, It effectively addresses the areas of difficulty which have
been highlighted and seeks to secure not only increased and consistent revenue for
the SABC, but dlso 1o implement a process which is comprehensively monitored and
compliant with all auditing and regulatory requirements as highlighted by Lezaf,

11| Poge "%\%\r&"-’:""i'
LornaVision (Piy) |[id ‘;

Regisfration Number 2014/228233/07 gy\

e /&J



b




4 PRICING

The pricing struciure of the CCS solution suite is made up of the foliowing three key
components (each excluding VAT);

1. Construction and Implementation of a pllot program on 10 000 license renewals
per month. This includes Invoicing, Collection, Data Updates, Customer Care, 1
SMS per month, AVM of é minutas each, MMS of 2 Statements, our Switching Fee,
Staff and Back Office as well as Adverls, at an overdil price of 10% of all amounts
collected. This pilot can_commence_ within é0 days of accepiance of our
proposal. New Interactive website, the construction of the portal, data cleansing
fee and a self-service suite where customers can change their address, advise of
any decedsed, get a copy of their license and more
R2 135 000.00 ex VAT.

2. UNKNOWN CLIENTS {PIRATES)

2.1.]1 Proposed collections 1 884 792 clients x R265-00
(R500 000 000-00 pai)

212 Coshs
- Year 1: 40 % of amount collected ex VAT
- Year 2: 35 % of amount collected ex VAT
Yeaar 3 and onwards: 30 % of amount collected ex VAT

This pilot can commence within 90 days from receipt of the SABC database

comprising of private and commercial licenses showing all transact{ons dating
back Yo 20085, ., oy o .

-

- -

3. ARREARS ACTUAL SCENARIO:

3.1 Arrears currently collected {as handed over to DCA's)
(R300 000 000-00 pa)

3.2  Cosls curently at 30%
- {R90 000 000-00 pay) ﬁf /.@7
3.3  New proposed billing cost of 27% over \p year fixed con%\

{R81 000 000-00 pa)
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The above numbers are very rediistic and to build the model we need the entire base
of the SABC TV licenses with dill the data from 2005 to present date. This will ensure

proper data cleansing up to present time, and very accurate predictive maodelling. All

the clean-up of data is then free and priced into the above costs.
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& STATUTORY OBLIGATIONS

STATUTORY OBLIGATIONS PERTAINING TO A TELEVISION LICENCE

(SUMMARY OF BROADCASTING ACT NC 4 OF 1999, AS AMENDED AND TV UCENCE REGULATIONS)

i DEFINITIONS

“domeshic ficence™ means the category of television icence which confers upon tha user of a felevision sef or the
owner or accupier of the residential premises in which the television sat Is being used, the right 1o use such o
television set at those premisss enly;

"family members of the holder of a domeslic licence” means all natural persons who cres-
{ag) pemanently resident with such holdsr: and

{o) in fact dependent on such holdar; and

{c) owead a legal duly of support by such holder

“llcence holder” means a person to whom a islevision licence hos been Issued by the SABG and “kolder” has the
same meaning;

“ficenting year” means the one yeaor period commancing on lhe date when the felevision licence fee becomes
dug and payable according to the SABC's records.

‘residentlo) premises" means any house, fiat, room, caravan, vessel, vehicle, bullding or struclure which is
occupled by a person as his residence, whether permanenily or femporarity

"television sel”: means any apparalys designed or adapled to be capabie of receiving iransmissions broadcast
in Ihe course of a televlion broadcasting service; and includes computers fitted with electronic broadcaost cards
ttelevision tuner cords) and the slectronic broodcast cords themselves; .

“television licence™ meons a curent and valid written licance issuad In ferms of this Act for the use of o felevision
sol;

. w
P -0t
-

2. GENERAL LICENCE HOLDER O‘BII'GATIDNS

In terms of the Broadeasting Act and Television Licence Regulafions licence holders are requlred fo lake nofe of
andfor comply with the following:

* AllTV licence fees are payable In advance, af the beginning of each licence year,
. A telavision icence Is valid only af the permanent address reflaciad on the flcence.
. A TV licence Is volid for one yeor and the licensing period is stated on the licencs.

. Renewal dates are spread over 12 monihs, with o TV licence holder's renewal monih defermined by the first
iefter of hisfher sumame or, alternalively, by the month of acquisttion of his/her islevision set.

* . The SABC sends out renewa notices +2 months In advance. However, the Broadcasting Act states explicitly
" that non-recelpt of such notice ks not o legally acceplable reason for lale or non-renawal - the onus resls on
alicence holder to renew by fhe dus dale without any prompling from the $ABC,

. When taking out a domestie/household television licence for the first fime, a person Is required io provide
hisfher personat particulors; surmome, inftials, ID number, fixad address and contact details,
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. When first applying for a television licence the full annual fee Is payable. Thereafler, a domasiic ficence
may be pald In monthly instalments. A concassionary ficence is payable In full annuglly and maoy nof be
paidininstalments. {Refer to tariff schedule under point 5).

. When renewing o felevision licence, a person Is required fo present an existing licence, a copy thereof, or a
renewal notice.

. A licence holder must nofify the SABC, in wriling, of a change of address within 30 days.

. A television licence s nol required when a person Is no longer in possession of ¢ TV set. The SABC mus! be
nolified on a prescribed form of the chonged circumstances making possession of a TY licence unnecessary,
as a result of The licensed television set having been soldfgiven away: stolen. repossessed or having broken
down permanently. Such nofice must be given by way of an affidavit/salemn siatemant by no laler than 30
days ofter the end of a licence holder's curent licence yaor.

. A lelevislon licence does nol “fapse” and In't "concelled aviomaticolly” if payment is discontinued -
prescribed obligations have to be complied with and documeniation compisted fc have o television
Beence cancelled. Shoukd a licensed TV set have been sold or donated as a gift, the SABC requires the new
owner's parlfculars; should it have been stolen, the dafe of the theft, ihe nams of the Police $tation to which
and lhe case number under which the theft wos reporled s needed; should it have besn repossessed,
documeniary proof In the form of a repossession letter from a dealer must be providad; and should a TV sel
have broken down confirmation thal the set s permanently out of order Is required — also by way of an
affidavit,

. No ficancs is cancelled while moneys ore siilf aufstanding on on account.  All arrears, applicable penalfies
and o fine become payable if one Is found in possession of ¢ telsvision set after canceliation of one's
licence.

. A television ficence Is not fransferable from one licence holder to another except belween spouses or
befwesn unmarnied “ife pariners” in a permanent relationship, on the death of o husband/wite or partner,

. A person purchasing o felevislon set must be in possession of a valld {pald-up) TV licence. A television set
may nof be purchased using someone else's TV licence.

A single domeslic lslevision licence is raquired per household regardlsss of the number of TV sels, provided
thal aft sels so licensed are used at a licence holder's residentlal premises anly by members of his/her famiiy.

. “Family members of a lelevision ficence holder” - defined s oll persons who are permonenily resident with
the licence holder: and ore dependent on him, and are owed « legal duty of support by the licence holder
~ are covered by a sngle TV licence In hisfher name. A person has to meet all three of these conditions to
be covered by a household’s TV licence. In praciice, such domssiic llcence covers a licence holder and
hissher immediate, dependent family members — in the cose of o mamed coupls, a husband/wife and
hisfher dependent, minor children, Adull {non-dependeni} chiidren or more distant relalives — such os adulf
chiidren, parents/ grandparents, brothersfsisters, unclesfaunts — or boorders or lodgers sharing a family's
hame, are not defined as family members, They are separalely lable for television sets in their possession

and/or used by thern,

* A seporale domestic felevision ficence af the full annual forilf & required for a second or additional
1 rasidential properjy le.g.. a hollday home) sincg a different physleal address fytnvob;ed. -

E Television llicence accounis that ore more than 40 days overdue are handed over 1o the SABC's lawyers for
cebt collection. If payments are late, an account Incurs @ penalty of 10% per month fo o maximum of 100%
per cnnum.

+  An authorised Televiiion Licencs Inspector may enter any property in order to verify whether there is a TV sel
at such premises. He/she may requsst the ownsr or occupier of such premises 1o produce ¢ telavision
licence or 1D document andfor to provide an ID or TV licence account number. Hefshe may osk that a
television set be produced for Inspection. Informolion such as receipt numbers, number of televislon sefs,
addresses, etc, may alsa be requesied in order lo determing the valldity of a television licence. A business,
dealer or lessor of TV sets may be requesied lo fumish informalion about any fransaclion involving television
sals, such os sales, rental agreemenils, eic. An authorised inspector may be Identified by his/her TV Licence
Inspecior Card and/or by conlacting the SABC on 011-3309555.

Televislon Licence Regulaflon Mo 17 stafes expliciily: *Af televislon Hicence fees are payable In advonce.,”
The SABC has nof provided any goods/services of credlt or extended any lodn lachlly to a licence holder,
Since unpaid llcence fees are nol “credlt" exlended o a defaulier, sold fees are nol subject to legislation
regulating consumer credil [such as the Nafional Credit Act, No 34 of 2005, or the Prescripfion Act, No 68 of
1969- both of which aim fo protect consumers entering into credit fransactions). Said acls relate to payment
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made afterwards for services/goods akeady received, whereas lelevision licence fees are payable in
advance, Prescripiton therefore does nol apply.

3. OBUGATIONS RELATING TO SPECIFIC LICENCE HOLDER CATEGORIES

Domestic Television licence

)

2

3

4}
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All of the above general obligalions apply lo the holdsr of a domestic/household felevision licence.

Concesslonary Domestic Television Licence

A persan must apply 1o the SABC for a concessionary licence. Those who qualify are:

= A person of 70 yaears ar older. as from the beginning of he first licence yeor after furning 70,
provided that such person does not share residential premises with any-one [ofhier ihan a spouse
or pariner} who is younger Ihan 70 and who Is nof a fomlly member of the holder of a domestic
ficence, Such econcesslonary licence is valid only for the residantial premises of the licence
holder,

A receiver of g soclal grant from the $tate, on the bosis of balng an aged or disabled person as
deflned in the Soclal Asslstance Act of 1992,

A person of 70 years or older applylng to the SABC for a concessionary TV licence must compleie a-

standord pro forma offidavit/solemn declaration confirming histher iving arangemsenis. Should an
applicant share a residence with another famity/housshold, the concession wil apply only il such
household has a separate, valid {paid-up} television licence for a TV sel or seis used by them. The
concaession will opply as from the first licence year affer the licence holder has furmed 70.

A receiver of a soclol gront [old-age, disabliity, war veteran) from fhe Siate In terms of the Socia)
Assistance Act of 1992 must submit documentary proof thereof In the form of o lelfer from the
Depuriment of Social Development [or similar documentation] confiring the date from which hefshe
is in receipt of such gronl, The concession wilk apply 0 from the first icence year after receipt of such
grant.

Business Televislon Licence

A business lelevision licence is required by businesses {including govermnment departments) using TV sels
in thelr business/commerclal aclivilles or on premises occupled for business purposes. Businesses pay
per TV sef Intheir possession, - - -t

Once a year, the SABC has 1o be provided with an audited sfalement indlicating the number of
television sels and the period for which such sefs were in their possession, Should an-Inspection revaql
any iregularifes In his regard, a business Is fiable for the addillonal TV licence fees and fines. A penally
of R300.00 per set shall also be impased.

Degler Television licenca

A dealer [retaller) seliing television sels requires a single dealsr {demonstrafion) licence, cavering the
TV sels on display for sale. Separafe business licences are required for other sels on the premises,
Retaiters found to be opsraling without a deater televislon licence will be fined R10 000 per oullet,

Arelolier selling TV sefs has the fallowing reporiing abligations to the SABC:

Ensuring that a prospeciive purchaser Is in possession of a valid {poid-up) television licence prior
o releasing a TV sef;

[
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- Capluring a purchaser's persanal porficukars (ID number, address, contact dololls and television
licence account number] in a Declers' Register;

Forwarding such reglster o the SABC on o monthiy basls;

Providing the SABC with on Annual Audited Stalemant reflecting the number of sets sold during
ihe dedlers ficence yeor.

. A retaller seifing a elavision sef to an unlicensed purchaser will b liabls for a penalty of R3 000 fo R10
000 for each sel sa sold. A dealer's failure to comply with his monthly reporiing obligaiions to the SABC
would resulf in a penalty of R300.00 per set for each set not reported on.

5] lLessorTelovislon Ucence

* A lessor {a business renting out television sels to viewers) requires o lessor TV licence and said business —
not the persons renting sels from it - Is flable for payment of ficence fees to the SABC. The Corporation
must be provided with o monihly report on the number of television seis renied out, refleciing the
detolls of lessess, After sach llicensing year, the numiber of TV sels so used must be conlfirmed by way
of an Annual Audited Statement. Penallles apply for failure lo comply with the reporiing obligafions.

8}  Moblle Television Licence

. A mobile felevision licence i required for a television set buif as & fixture Inte any vehicle, caravan,
mobile home, vessel or aircraft used for private purposes. This opplies, for instance, to iglevision sels
fitled fo luxury motor vahicles.

4, EXEMPTIONS
Public schools are exempled from the legal requirament io pay a television llcence fess. Other sducalionat
institutlons, haspilals, charltable organksalions, or homes for the aged, the Infirm or the disabled are nol exempled,
A public school would still require a televislon licence in order fo purchase a television set bul would subsequently
be exernpted from payment of licence faes.
5 TELEVISION LICENCE FEES
The TV llcence fees / chorges are tha curvent rates and may change without pror neflce:
ANNVAL LICENGE FEES
Domesticditence - RZ6500 - . =
Concessionary licence R74.00
Dedler, Business & all other icence categories R265.00
Instolment payrments R28.00 per month (12 x R28.00) = R336.00
Dedler's penally for unlicensed slores / outlets RIGO00
Bank chorge on dishonoured cheque R100.00
j\.‘?\d.‘.ﬂkﬁf.( jf ‘
¥ .
MBULY HEPFUMBAD: .
HEAD LEGAL SERVICES
17{Page

LornaVision (Pty) Ltd SAB{I

Registration Number 2014/228233/07







"‘SA&G”

PREERR a—
INOXICO

data powered risk solutions

INOXICO ¢ OlO

COMPANY STATUTORY REPORT

SUBJECT NAME LORNAVISION




Registration Number: 2014/228233/07
Registration Date: 2014-10-27 12:00:00 AM
Company Type: Private Company (Pty) Lid
Report Date: 2017-01-10

Status: In Business

Active Principals: 3
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Company Details

Company Statutory Information

Registered Name
Last Updated Date

Translated Name

Trading as

Registration Number:

ype of Company
i Registration Date
: Date Commenced
! Financial Year End
)

i Financial Year End
Effective Date

Industry (SIC Code)
Status

Status Date

Withdrawn from Public

| Country of Origin

_ Region

Authorised Capital
Authorised Shares

; Issued Capital
Issued Shared
Business Email

Website

LORNAVISION

30 April 2015

2014/228233/07

Private Company (Pty) Ltd

== 4
27 October 2014 !

27 October 2014
February

27 October 2014

In Business

No

Gauteng

RO E
RO

RO

RO
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Address Information

GROUND FLOOR BLOCK A 7
ANERLEY ROAD
PARKTOWN

GAUTENG

2193
Postal GROUND FLOOR BLOCK A 7
ANERLEY ROAD
PARKTOWN
i GAUTENG
| 2193

Physical

Tax Information

]
. «ncome Tax Number | 9007737241
i
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4 31 West Straet, Houghton, Johannesburg, South Africa | Copyright Protected Inoxico (Pty) Ltd.
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Vat Information

4910270349
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Auditors Information

Auditor Name
Profession Number
Profession Description
Type

Status

Start Date

| Received Date

CM 31 Date
Withdrawn from Public

Physical Address

Postal Address

HAASBROEK CHRISTIAAN JACOBUS

324280

Auditors registered in terms of the provisions of the Auditing Profrssion Act ,2005 {IRBA)

Designated Auditor {Natural Persen)

Current

08 June 2016

08 June 2016

No

P O BOX 2444
NCQORDHEUWEL EXT 4
NOORDHEUWEL EXT 4
MOGALE CITY
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Auditors Information

} Auditor Name WEDO INC
i
% Profession Number 930601
Profession Description | Auditors registered in terms of the provisions of the Auditing Profrssion Act ,2005 (IRBA)
Type {l Auditor !
i i *
Status ' Current ?
! Start Date 08 June 2016 :
i ¥ 4
; Received Date | 08 June 2016 ,
' |
CM 31 Date |
Withdrawn from Public No
] :
Physical Address : !
| :
;
1
|
f ! '
§
Postal Address | POSBUS 2444
I NOORDHEUWEL EXT 4
1756
Principals

Aok e aTe ol Birth

B e —_ S 1 e 4 _— e et o e s et it e,

FLM | FRANS LODEWYK BASSON 5404143091086 1964-04-14 2014-11-21 Active
| MUNNIC ! i
F 4 t |
F | FRANS LODEWYK BASSON 6404145091086 1964-04-14 2014-11-21 Active
MUNNIC
K KUBENTHERAN MOODLEY 7108075115083 1971-08-07 2014-11-21 Active
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Active Principal Detail

Director 1 Of 3

. Name

Surname

- e e

é ID Number
[ .
i Share %

CM 29 Date

! Director Indicator

Occupation
;;,
1

Country
Status

Residential Address
| Business Address

Postal Address

Director 2 Of 3

!
i Name

‘ Surname
i ID Number
{ Share %

! CM 29 Date

]

]
Director Indicator

I

Occupation

| Country
Status

Residential Address
Business Address

Postal Address

|

i
i
!

FRANS LODEWYK MUNNIC
BASSON
6404143091086

0.co

Director
DIRECTOR
ZA

Active

14 CALEDON STREET BRAKLANDS DAWN STREET NORTHCLIFF 2195
114 SIMERT ROAD DOORNFONTEIN DOORNFONTEIN 2094
114 SIMERT ROAD DOORNFONTEIN 2094

FRANS LODEWYK MUNNIC
BASSON
6404145091086

£.00

UNKNOWN

ZA
Active

14 CALEDCN STREET BRAKLANDS DAWN STREET NORTHCLIFF GAUTENG 2185
14 CALEDON STREET BRAKLANDS BRAKLANDS GAUTENG 2195
114 SIMERT ROAD DOORNFONTEIN DOORNFONTEIN GAUTENG 2094
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Director 3 Of 3

Name
Surname
ID Number

I Share %

CM 29 Date

| Director Indicator

Residential Address

Business Address

| RSSOV U D

i Postal Address

Enguiry History

KUBENTHERAN

MOODLEY

7108075115083

0.00

UNKNOWN

ZA

Active

22 ROBERT GESCENT MORNING SIDE MORNING SIDE GAUTENG 2196
22 ROBERT GESGENT MORNING SIDE MORNING SIDE GAUTENG 2196
P O BOX 3162 PRETORIA PRETORIA GAUTENG 0001

30 Days

80 Days

90 Days

Last Six Month

Last Year
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Company History

Registered Address Change
I Auditor/Acc Officer Change

 Auditor/Acc Officer Change

Directors/Member

“ Change/Secretary/Trust/Both Dir

 And Office

- Directors/Member

;’ Change/Secretary/Trust/Both Dir

 And Office

' Directors/Member
Change/Secretary/Trust/Both Dir
nd Office
virectors/Member
Change/Secretary/Trust/Both Dir
fnaiOfiices
Directors/Member
Change/Secretary/Trust/Both Dir
And Office
Directors/Member
Change/Secretary/Trust/Both Dir

_And Office

 Directors/Member

i Change/Secretary/Trust/Both Dir

: And Office

10

gGROUND FLOOR BLOCK A 7 ANERLEY ROAD PARKTOWN
IGAUTENG2193

{ Notice of change of auditors HAASBROEK CHRISTIAAN
JACOBUS appointed. e

Notice of change of auditors WEDO INC appointed.

Director FRANS LODEWYK MUNNIC BASSCON details was
Changed

| Director KUBENTHERAN MOODLEY details was Changed

!
;Director LARRY DEAN POGIR details was Changed

i
;Add RecordSurname BASSONFirst Names FRANS LODEWYK
gMUNNICStatus Active

EAclcl RecordSurname MOODLEYFirst Names

| KUBENTHERANStatus Active

-

EAdd RecordSurname POGIRFirst Names LARRY DEANStatus
| Active

EChange RecordSurname GOUWSFirst Names CHRISTIANStatus

! Resigned
i

2015-02-12

2016-09-24
.
:2016-06-08

'2016-06-08

2016-05-19
2016-05-19

$2016-05-10

}2015-02-12

:
F
i2015-02-12
|

E 2015-02-12
i
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introduction

. This matter initially came to court by way of urgency. Both parties were agreed
that the application and the counter-application needed to be heard as a matter
of urgency. That was the case since the agreement which is the subject-matter of
these proceedings was due to lapse on 31 July 2017. On 11 July 2017 the order
of urgency in respect of both the main application and the counter-application
was granted. The parties approached the Acling Deputy Judge-President for a
special allocation of the matter. As a result, the matter was argued before me in
the urgent court on 14 July 2017. The exceptional circumstances of the matter
warranted that the order be made before the expiry of the agreement on 31 July

2017. Accordingly, on 26 July 2017 | issued an order in the following terms:

“An order is granted in the foliowing terms:

1. Lornavision's main application is dismissed:

2. Condonation is granted to the SABC for the Jate bringing of the counter-
application;

3. The appointment of Lornavision as a service provider to the SABC and the
agreement concluded between the parties on 10 July 2015 is reviewed
and set aside;

4, Lomavision is to pay the cosis of the main application and the counter-
application, including cosis consequent upon the employment of two

counsel.”



2. What follows are the reasons.

Factual Matrix

3. On 10 July 2015, the applicant, Lornavision (Pty) Ltd (“Lornavision®) and the
respondent, the South African Broadcasting Corporation (“the SABC"), entered
into a written services agreement, (“the agreement”). The express material terms
of the agreement entailed, among other things, that Lornavision would assist the
SABC with the collection of debt relating to the payment of television licences.
When the agreement was signed, Lornavision was represenied by one of its
directors Mr. Kubentheran Moodiey, ("Moodley"), and the SABC was represented
by its then Chief Financial QOfficer ("CFO"), Mr. James R Aguma (*Aguma”), as

well as the head of its legal department, Mr. Mbulu Mepfunbada ("Mepfunbada”).

4. On 23 June 2016 Lornavision and the SABC signed an addendum to the
services agreement, (“the addendum®), which recorded that Lornavision had
successfully established itself fowards “the pilot phase" as was contemplated in

the main agreement.

5. It is not necessary to restate the terms of the services agreement, save to
mention that the parties expressly agreed that Lornavision would render
collections of television licence debt, including collection on 330 000 account
renewals per month. In turn, the SABC agreed to make payment in consideration
for the services rendered. in that conneclion, the payment had to be made within

30 days of presentation of a valid tax invoice, in full, free of set-off, bank



exchange, commission or any other deduction.

6. Itis common cause that, as at 30 April 2017 the amount of R18, 234, 500.26 was
due, owing and payable by the SABC to Lornavision in terms of the agreement.
Of the aforesaid amount Lornavision had delivered to the SABC Invoices in the
amount of R159883,608.17 (fifteen million, nine hundred and eighty-three

thousand, six hundred and eight Rand and seventeen cents).

7. The SABC made its last payment to Lornavision in terms of the services
agreement on 16 February 2017, after which it simply ceased to make any
further payments. This resulted in Lornavision launching the present application
demanding payment of the amount of R15, 983,608.17. For its part, the SABC
strenuously opposes the application and in turn has launched its own counter-
application which seeks the review and setting aside of the services agreement

as unlawful.

8. Accordingly, there are two applications before this Court:

B.1. An application by Lornavision seeking an order that the SABC make
payment to it, on an urgent basis, of the sum of R15 983 608,17 (“the

main application”);

8.2. An application by the SABC seeking that the appointment of
Lornavision as a service provider to the SABC and the agreement

concluded pursuant thereto be reviewed and set aside (“the counter



application™). This, in the language of the Constitutionai Court, is called
a reactive challenge (see for example Merafong City Local Municipality

v AngloGold Ashanti Limited [2016] ZACC 35, 2017 (2) 211 (CC)).

9, The nub of the matter hinges on the following set of facts. Lornavision's claim is
premised upon an alleged entitlement to payment pursuant to performance under
the services agreement, while on the other hand, the SABC asserts that the
agreement is unlawful as it was concluded in contravention of the SABC's Supply
Chain Management and Preferential Procurement Policy ("SABC's policy™.
Consequently, the SABC contends that it is not obliged to make payment under an
ilfegal agreement. For its part, Lornavision invokes the legal doctrine of estoppel as
its answer to the SABC's contention of unlawfulness of the agreement. Later, | will

return to a brief consideration of the issue of estoppel.

Lawfulness of the Agreement

10. The golden thread running through the main application and the counter-application
concerns the lawfulness of the agreement between Lornavision and the SABC. At
the heart of the dispute lies the perennial issue of procurement of goods and
services by a public entity. Accordingly, it is worth paying regard to the legal
framework and legislative prescripts that govern state or public entities when

entering into contracts of goods and services.
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12,

It is common cause that the SABC is a public entity as contemplated in section 1
read with schedule 2 of the Public Finance Management Act’, ("PFMA"). In the
nature of things, it owes ils survival to the public purse. Like all other public entities,
the SABC is duty-bound to discharge all its duties and functions in accordance with
the law. Its conduct should be beyond reproach and is expected to measure up fo its
policy and legislative prescripts that concern the procurement of goods and services

by public entities.

To appreciate the issues at hand, | deem it appropriate to consider the broad
principles that underlie the importance of lawful conduct on the part of public
statutory bodies when discharging their public duties. In that regard, a brief survey of
the applicable constitutional and legislative principles underscoring the importance

of a transparent and open public tender pracess is merited.

13. In Head of Department, Department of Education, Free State Province v Weikom

High School 2014 (2) SA 228 (CC), at paragraphs 1 and 88, respactively, the court
emphasised the importance of lawful conduct on the part of public bodies. It
enunciated the underlying principles as follows:
“State functionaries, no malter haw well infentioned, may only do what the
law empowers them to do. That is the essence of the principle of legality,
the bedrock of our constitutional dispensation. and has long been

enshrined in our law.”

' Act 1 of 1999 as amended by Act 29 of 1899,



“The rule of law does not permit an organ of state to reach what may turn
out to be a correct outcome by any means. On the contrary, the rule of law

obliges an organ of stale to use the correct legal process.”

14. In the present matter, although the SABC contends that its agreement with
Lornavision is unlawful, it nonetheless recognizes that in law, it remains binding until
it is reviewed and set aside. In that connection, its counter-application is predicated
on the premise that it is not in the public interest to saddle the public purse with an
unlawful contract. Consequently, the SABC seeks to review and set aside its main

agreement with Lornavision.

15. Our courts have repetitively stated the principle that an unlawful act can produce
legally effective consequences uniess it is reviewed and set aside. In ordinary
parlance, this has come to be commonly known as the Oudekraal principle. In
Merafong City Local Municipality v Anglo Gold Ashanti Limited [2018] ZACC 35
2017 (2) 211 (CC) the court set out the principle, at para [41], as follows:

[41} The import of Oudekraal and Kirland was that government cannot
simply ignore an apparentiy binding ruling or decision on the basis
that it is invalid. The validity of the decision has fo be tested in
appropriate proceedings. And the sole power to pronounce that the

decision is defective, and therefore invalid, lies with the courfs.

Government _itself has no authority fo invalidate or ignore the



decision. It remains legally effective until properly sef aside. (Own

emphasis)

16. It Is against the backdrop of the Oudekraal principle that the SABC launches its
reactive challenge to the lawfulness of its agreement with Lornavision and seeks to

have it reviewed and set aside.

17. In Pharmaceutical Manufacturers Association of SA and Another: In re: ex parte
President of the Republic of South Africa and others 2002 (SA) 674 (CC) at para 44,

it was stated that;

“there is only one system of law. If is shaped by the Constitution which is the
supreme Jaw, and all law including the common law derives its force from the

Constitution and is subject to constitutional control”,

18. The aforegoing principles are premised on the supremacy of the Constitution and
the rule of law. The principle of legality is an aspect of the rule of law and the

exercise of public power is only legitimate where lawfui.?

19. The principle of legality requires that the exercise of public power must be rationally

related fo the purpose for which the power was given.* This lies at the heart of the

" Seetion 1{c) of the Constitution.

Fedsure Life Assurance Ltd and others v Greater Johannesburg Transitional Metropaliion Cowmicil and others
1999 (1} SA 374 (CC) at para 56.

' Affordable Medicines Trust and others v Minister of Health and others 2006 (3} SA 247 (CC) at para 75.



rationality test. Our courts have consistently held that rationality is a minimum
requirement applicable to the exercise of public power in that “decisions must be
rationally related io the purpose for which the power is given otherwise they are in
effect arbitrary and inconsistent with the requirement of rationality”® The rational
connection means that “objectively viewed, a link is required belween the means

adopted by the person exercising the power and the end sought lo be achieved. 8

20. The test therefore in relation to rationality requirements is twofold, being, first, that

21.

the decision-maker must act within the law and in a manner consistent with the
Constitution, enireated not to misconstrue the nature of his or her powers and,
second, that the decision must be rationally related to the purpose for which the
power was conferred. This is because if it is not, the exercise of power would, in

effect, be arbitrary and at odds with the rule of law.”

It is with this in mind that it must be remembered: “section 217 of the Constitution is
the source of the powers and function of a government tender board. It lays down
that an organ of state in any of the three spheres of government, if authorised by

law, may contract for goods and services on behalf of the government. However, the

tendering_system if devises must be fair, equitable, transparent, competitive and

cost-effective. This requirement must be understood fogether with the constitutional

H

Pharmacenical Mamgacturers Association of SA and Another: In re- ex parte Presidemt of the Republic of
South Africa and athers 2002 (SA) 674 (CC) at para S0,

" Merafong Demarcation Forum and others v President of the Republic of South Africa ond others 2008 (5) SA

171 (CC) at para 62.

Moseneke DC) in Masetllia v President of the Republic of Sonth Afiica and Ano 2008 (1) SA 566 (CC) at para
g1.
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23.

16

precepts on adminisirative justice in seclion 33 and the basic values govemning

public administration in section 195(1)" (emphasis added)®

. The “... Constitution lays down minimum requirements for a valid tender process and
conlracts entered into folfowing an awerd of a tender to a successful tenderer (s
217). The section requires that the tender process, preceding the conclusion of
contracts for the supply of goods and services, must be ‘fair gquitable, transparent,
competitive and cost-effective’. Finally, as a decision to award a tender constitutes

an administrative action it foliows that the provisions of PAJA apply to the process.”

Thus, the starting point for an evaluation of the proper approach to an assessment
of the constitutional validity of outcomes under the state procurement process is

thus section 217 of the Constitution. 1°

-]

[

Steenkamp NO v Provincial Tender Board, Eastern Cape 2007 (3) SA 121 (CC) a1 para 33,

Millenniunt Wasie Management (Piy) Lid v Chairperson, lender Board: Limpopo Province and orhers 2008 (2)
SA 481 (SCA) et para 4.

Section 217 records:

(1) When an vigan of stute in the vational, provincial or local sphere of government, or anv other institution

(2}

{o)
)
3

identified In navional legistation. contracts for goods or services. il must do o in accordance with a sesiem
which is fair, equitable, iransparcnt, competitive and cost-effe tive.

Subsection (1) does nor prevent the organs of siate or instinmions referred 1o In that subsection from
implementing a pracurcment policy prenteding for -

categarics of preference in the ollocorion of comracts. ancl
the proteciion or advancentent of prsons, or categories of petsons, disadvantaged by unfair discrimination.

National legisiation must prescribe a framewerk within which the policr refer ved o in subsection (2} must be
implemented "

See also AllPay Consolidated Investments Holdings (Pyy) Ltd and others v Chief Executive Qfficer Sourh African

Social Security Agency and others 2014 (1) SA 604 (CC) pt para 32 (4 HPay™).
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24, To achieve the constitutional imperative in relation to procurement, various pieces of

25.

national legisiation have been implemented including, inter alia, the Preferential
Procurement Policy Framework Act, 5 of 2000, and the Public Finance Management
Act, 1 of 1999, The object of the various pieces of legislation is to give effect to the
constitutional provisions in securing transparency, accountabilty and sound
management of the revenue, expenditure, assets and liabilities of the institutions to
which it applies.”’ Further, the import of the requirements found in section 217 has
also been recognized by the English Court of Appeal in R (on the application of the
Law Society) v Legal Services Commission, Dexter Montague & Partners (a firm) v
Legal Services Commission [2008] All ER 148 (CA), at paras 42-43, which stressed
the requirements of impartiality and the promotion of a “leve! playing field enabling

all tenderers to know in advance on what criteria their tenders wiii be judged.™

In our jurisprudence, Froneman J in Nelson Mandela Bay Municipalily v Afrisec

Strategic Solutions (Ply) Lid & Otfhers [2007] JOL 20448 (SE) at paras 29-30

affirmed the importance of transparency in tender processes.’ In the same vein, the
learned academic writer, Professor Bollon has expressed the view that
“Transparent procurement procedures encourage good decision making and, fo a
large extenl, serve lo combal corrupt procurement practices. ft is a well-known

phenomenon that corruption thrives in the dark. Transparency also fosters

1 AllPav para 36.

12 This submission was advanced by the applicants in AllPay,

13

Sce also GVK Siyazama Building Contractars (Pty} Lid v Minister of Public Works and others [2007] 4 All SA
993 (D) at paras 41-43, paras 89 — 91; Dexter Montague & Partners supra ot para 40 43,
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competition because it allows inferested parties fo participate in the procurement
process. Competifion, in furn, to a large extent ensures the alfainment of value for

monay.”

26. The learned academic writer, Professor Bolton further puts the point thus in her work

on government procurement:

“One of the primary reasons for the express inclusion of the five principles in
section 217(1) of the Constitution is to safeguard the integrity of the government
procurement process. The inclusion of the principles, in addition to ensuring the

prudent use of public resources, is also aimed at preventing corruption.”'?

27.In Choice Decisions v MEC, Department of Development, Planning and Local

Government, Gauteng {no 2) 2003 6 SA 308 (W), at para 12, it was held that:

"It is in the public interest that officials comply diligenily with regulations and other
directives, especially when those directives have in mind the atfainment of

transparency and accountability and the prevention of corrupt practices”.'®

" Bolton, The Law of Govemment Procurement in South Altica, 2007, page 54,

L Bolton, The Law of Government Progurement in South Aflrica 2007, pg 37; see also Williams, § & Quinat, G,
Public procurement and corruption: the South Africon response’, (2007) 124 S, African L.J. 339, see further
Glenisier v President of the Republic of South Africa and Others 2011 (3) SA 347 (CC) paras para 57, para 83,
and F75, and Prevention and Combating of Corrupt Activities Act 12 of 2004,

' Choice Decisions v MEC, Department of Development, Planning and Local Governmenm, Gawteng (no 2) 2003 6

SA 308 (W) at pama 12,
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28. Compliance with the requirements of a valid tender process, issued in accordance

with the constitutional and legislative procurement framework, is thus legally
required and it is not open to a state entity to simply disregard these at a whim as, to
hold otherwise, would undermine the demands of equal treatment, transparency and

efficiency under the Constitution.

29. These all punctuate the necessity of ensuring that, through the various mechanisms

implemented to do so, the imperative of section 217 is met.

30. Accordingly, once a particular administrative process is prescribed by law, it is

31.

subject to the norms of procedural fairness, codified in PAJA and deviations from

the procedure will be assessed in terms of those norms of procedural fairness. ™

Of course, this is not to say that administrators may never depart from the system

put in place, or that deviations will necessarily result in procedural unfairness.

17

AlNPay para 40; Bollon The Law of Government Procurement in South Africa (Lexis Nexis Butterworths, Cape
Town) 2007 al 57 where it is opined thai:

“One of the primary reasons for the express inclusion of the five principies in sectivn 217(}) of the Constimtion
is io sufeguord the integrily of the gavernment procurement provess  The inclusion of the principles. in addition
10 ensuring the prudent use of public resources. is alsv aimed at preventing corruption

See nlsa: (On the application of the Law Saeiety) v Legal Services Commission, Dexter Montugy and Pariners (a

Jirm} v Legal Services Commission 2008 (2) All ER 148 (CA) at paras 42-43; Currie The Promotion of
Adminisirative Jusiice Act: A Conunentary (Cyber Inc Johannesburg) 2007 at 113-114) where the following is
said in repard 1o section 3(5) of PAJA, which allows an administrator discretion to follow procedures tha are
*“fair but different” from the ones mandated in s 3(2):

“Unly procedures and empowering provisions can qualife as fair but different An empowering provision is
defined us ‘a law, a rule of common law. customary law o an agreement, instrument or other document in ferms
of which administrative action was purportedly taken.” Some empowering mawerials - such as wternal
developmeni circrdars ~ are not generally publicly asscssible At feast for the purpase of the fair bur differemt
provision, it is submiried that an empowering provision can only qualifi as fair’ if it is uself publicly aceessible
A law that is not publicly accessible cannot provide publicly known amd thus Jair procedures ©

AllPay para 40,
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However, where administrators do depart from procedures, the basis for doing so
will have to be reasonable and justifiable, and the process of change must be

procedurally fair. "

32. Under the Constitution there is no reason to conflate procedure and merit and the
proper approach is to establish, factually, whether an irregularity occurred.® Once it
is established that an irregularity occurred, it must be legally evaluated o determine
whether it amounts to a ground of review.?' If a ground of review is established, the

decision must be set aside.

33. The aforementioned dscisions give effect to the necessity of ensuring that public
bodies act within the prescripts of the frameworks empowering them. Where
appoiniments are effected unlawfully and contracts are concluded unlawfuily,

outside of those frameworks, they must be set aside on this basis alone.

SABC's Procurement Policy

34. Both parties are ad idem that the appointment of Lornavision was pursuant to a
deviation from the prescripts of the SABC's Procurement Policy. Put differently,
Lornavision's appoiniment as a service provider did not follow a public bid process

prescribed in the SABC's Procurement Policy. However, they disagree on the

¥ AllPay para 40,
* AllPay para 28,
* AllPay para 8.
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36.

37.

15

lawfulness of such deviation from normal procurement policy. Accordingly, the only
issue that merits further consideration concerns whether or nol such a deviation

from the SABC's Policy was competent, in the circumstances of this matter.

It is important to consider the SABC's contention that Lornavision was appointed
pursuant to an unsolicited bid. In that regard, the primary focus of the enquiry should
be directed to the provisions of clause 13.19 of the SABC's Policy. In that
connection, the appointment of Lornavision should be tested against the provisions

of clauses 13.14 and 13.19 of the SABC's Policy.

As already mentioned, the SABC is a public entity and is bound by the provisions of
the PFMA. To give effect to ifs obligations thereunder the SABC implemented its

own group supply chain management and preferential procurement poiicy.

In terms of the policy, the SABC was required, when contracting for sums in excess
of R2 million, to adopt a competitive bidding process. It is common cause that the
services contracted 1o Lornavision exceeded the sum of R2 million. As part of the
agreement, Lernavision undertook lo collect on behalf of the SABC sums of
approximately R500 million a year in licence fees. Lornavigion would then receive

commission fees of 10% in respect of amounts collected.

37.0n Lornavision's own version, the amount of R62 733 556, 61 has already been

paid to it by the SABC. That being the case, it follows that a competitive bidding
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process was mandatory in the circumstances of Lornavision’s appointment as a

service provider,

38.To the extent that the appointment of Lornavision constituted a deviation from the
provisions of the SABC's policy, a fact accepted by Lornavision, the appointment

is governed by two aspects thereof:

38.1 First, the circumstances under which the SABC would have been entitied
to consider an unsolicited bid, that is a bid that is adjudicated outside of a
competitive bidding process, are governed by the provisions of section
13.14 of the policy.? in this regard the SABC was entitied to consider
Lornavision only in the event of the services provided by it to have been (i)
demonstrably proven to involve a unigue or innovative concept; (ii)
exceptionally beneficial or have exceptional cost advantages to the SABC
and (iii) that Lornavision was the sole provider of the services. Further, it
would have had to have been demonstrated that the reasons for not going
through the normal bidding processes were found to be sound by and to

have been considered by the Bid Adjudication Committee or a higher level.

38.2 Second, and in any event, the circumstances under which the SABC
would be entitled to deviate from the bidding process are set out at section

13.1¢ of the pelicy.

¥ Definition unsolicited bid provided for in National Trensury Practice Note 11 of 2008-2009,
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39.Lomnavision takes no issue with either the SABC's policy or its peremptory
provisions. Indeed it is Lornavision's contention that, accepting both the
existence and the peremptory nature of the SABC policies, it was appointed in

terms of a permissible deviation from such procurement policies.

40. Accordingly, all that is required in order to determine whether or not Lornavision's
appointment was lawful is a factual analysis to determine whether any deviation
was compelent having regard to the prescripts of the SABC's policy. It should be
bome in mind that the SABC's procurement policy falls within the purview of the
requirements set out in the PFMA and PPPF Act, which in turn, give expression

to the constitutional procurement framework set out in section 217.2

41. Significantly, the procurement policy of the SABC makes it clear that deviation
from the normal bidding processes is only allowed in exceptional, urgent and
emergency cases. It also applies in cases where there is a proven limited
competition in the market and good reason exists to restrict bids to only a few
businesses and where no competition exists and it is proven that only one bidder

exists.

42.The necessity of the frameworks set out in the SABC’s policy, ensure that,
insofar as is practically possible, it is imporant to attract the largest possible pool

of competitors and ensure the achievement of both the provision of equal

B AflPay para 33.
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opportunity to all prospective competitors and thus ensure the most cost-effective
method of procuring services. This, in turn, ensures that the SABC attains cost-
effectiveness in the perdormance of its mandate and value-for-money when it
does so in the utilization of external service providers, an imperative that ensures

proper use of public funds.

43.0n (s own version, before its appointment as a service provider, Lornavision
approached the SABC. This resulted in negotiations between the parties which
spanned over a period of thirty months. To the extent that it readily admits to
have approached the SABC, Lomavision's bid bears the hallmark of an
unsolicited bid as contemplated in the policy of the SABC. | pause to mention
that the SABGC policy expressly prohibils such unsolicited bids. Accepting, as a
point of departure, that it is undesirable to deviate from the prescribed
procurement policies, unsolicited bids, such as Lornavision's, require a
substantially higher threshold of scrutiny in their consideration and approval, The
reason for this is because a consideration of tenders outside of the normal
procurement framework has the potential to defeat compliance with the principles

of competitiveness, fairness and transparency.

44.0n the common cause facts of this matter, it has not been shown that, when
Lomavision was appointed, exceptional, urgent or emergency circumstances

existed which warranted a deviation frora the normal procurement policies of the



1%

SABC. Nor is there any objective proof that Lornavision's appointment was

beneficial to the SABC.

45.Indeed, to meet the strictures of SABC’s policy on deviation, it is an important
requirement that the services be exceptionally beneficial or of an exceptional cost
advantage to the SABC. In my view, there was no evidence at the time of the
conclusion of the agreement that Lornavision's services would be exceptionally
beneficial to the SABC or have exceptional cost advantages for the SABC. In any
event, other external services providers had already been procured to assist the
SABC with the rendering of the same services. What is more, the SABC also had

an internal division that was fully staffed and rendered the same services.

46.In the main, Lornavision's services largely consisted of debt collection of
outstanding television licence fees. There is nothing that demonstrates that
Lomavision's product was in any way unique or that it was the sole provider of
this type of services. Its debt collection drive could hardly be categorized as
being unique or innovative. In my view, the nature of the services provided by
Lomnavision fall outside the scope of unique, innovative or exceptional
circumstances that are contemplated in section 13.14 of the SABC's Policy. In
the same vein, it is difficult to discern any exceptional cost benefit the agreement

brought to bear on the SABC.
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47.Insofar as the provisions of clause 13.19 are concerned, it is worth considering
the competence of Lornavision's appointment. In that regard, the question as to
whether any urgency existed at the time of the agreement which warranted a
deviation from the prescribed procurement palicies of the SABC, is of cardinal
importance. | pause to mention that the urgency contemplated in clause 13.19 is
qualified by the requirements that “the standard procurement process is
impossible or impractical” and in cerlain cases further qualified to exclude cases

where planning could not be done in time.

48.To bolster its contention that there was urgency that warranted deviation,
Lornavision relies an the qualified audit findings by the Auditor-General against

the SABC. The relevant portions of the Auditor-General's finding are that:

"The SABC did not record revenue on an accrual basis, as required

by the accounting standard but rather recorded revenue on a cash

basis. In addition, the SABC made use of agents fo collect a significant

amount of cash for TV licences without obtaining any assurance
report from an independent auditor to confirm the correctness of

the amount paid over to the SABC by the respective_agents.'
(emphasis added)

49, Following the aforementioned adverse findings of the Auditor-Generai, on 25

September 2013 the audit committee of the SABC's Board passed a resolution
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that sought the procurement of an external services provider to address the

afarementioned audit concerns of the Auditor-General.

50. However, it was only some two years iater, on 17 June 2015, that a special group

51

executive commitiee meeting of the SABC passed a resolution purporting to
mandate the conclusion of an agreement between Lornavision and the SABC,

ostensibly to address the concerns raised by the Auditor-General.

.The resolution of 17 June 2015 defies logic. There was no factual basis

warranting the passing of that resolution. It could not sanction an agreement on
procurement of goods and services that fell ouiside the scope of the legal
framework that governed the SABC as a public entity. On Lomavision's own
version, its appointment was the culmination of a period of negotiations spanning
a period of 30 months prior to its appointment in terms of the agreement in July
2015. In my view, it is difficult to see how Lornavision’s appointment could have
been triggered by the Auditor-General's concems expressed some two years
earlier, In any event, there is no factual basis for suggesting that Lornavision’s
appointment was actuated by any urgency. Afier the Auditor-General's adverse
findings in 2013, the SABC had adequate time to appoint a suitable service
provider in terms of its own normal procurement policies. That it sat on its hands
and apparently did nothing for a pericd of two years, cannot redound Iin favour of

the unlawful contract it later signed with Lornavision. No plausible explanation
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has been proffered for failure to comply with the strictures of the procurement

policy when Lornavision was appointed.

52.1n any event, the audit finding as relied upon by Lornavision appears to be purely
related to the accounting recognition of the licence fees once collected and the
systems in relation to that recognition. Put differently, the Auditor-General's
complaint was with the SABC's accounting policies. There is no plausible
suggestion that enly Lornavision had the exclusive means to assist the SABC to

address the adverse findings of the Auditor-General.

53. At any rate, on the common cause facis, Lornavision has failed to demonstrate
that its processes have addressed the audit concerns of the Auditor-General or
that its appointment was in accordance with the peremptory nature of the SABC's
procurement policy. It follows, therefore, that Lornavision's appointment as a
service provider was illegal, and this renders the contract concluded between

Lornavision and the SABC susceptible to judicial review on the principle of

legality.

54.Even if one were to consider the alternative submissions which turn on the
principles of the Promotion of administrative Justice Act, 3 of 2000 (“PAJA"), it
seems to me that the same outcome is inevitable. The fact remains that the
SABC's policy, constituting a mandatory and material procedure or condition

required to be complied with in the appointment of Lornavision was breached,
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thus rendering Lornavision's appointment liable to be set aside. The interests of

justice warrant that outcome.

55. A further point of concern relates to the involvement of Aguma in the process of
concluding the agreement. It is common cause that the head of the SABC's
Audience Services Division ("ASD"), Ms. Sylvia Nikiwe Tladi (“Tladi") was not
party to the signing of the agreement and its subsequent management. Some
context is merited. The ASD of the SABC is tasked with the provisions of section
27 of the Broadcasting Act 4 of 1989 which prescribe that no person may use
any television set unless such person is in possession of a television licence

issued by the SABC against payment of a prescribed fee per set.

56. Tladi stated that she had expressed reservations about the process followed in
the appointment of Lornavision. In any case, she asserted that there was no
cogent reason for the appointment of Lornavision since the SABC already had
the resources to render the same services that Lornavision purported to offer. In
that regard, she pointed out that, following a public tender process, in 2014 the
SABC had appointed seven Debt Collection Agencies (“DCA's") that were tasked

with collecling outstanding licence fee from SABC’s customers.

57.In February 2015, the SABC published a Request for Proposal (*RFP") in respect
of the inspecterate services for a period of three years. There were various bids

received in respect of the RFP However, in May 2015 Aguma inexplicably
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cancelled the RFP. Nolhing was explained to Tladi as the head of ASD.
Ordinarily, Tladi would have been in charge of that process. However, In this
instance, Aguma took charge of the process. In June 2015, Aguma summoned
Tladi to an unscheduled meeting with Lornavision. The purpose of the meeting
was ostensibly to entertain a presentation by Lomavision in relation to the
manner in which Lornavision was able to assist the SABC in the revenue

collection of ASD,

58. It is common cause that at the unscheduled meeting of June 2015, Lornavision
made an approach to be awarded a contract to fulfil the role played by both a TV
licence inspectorate as well as a DCA. This did not make any logical sense given
that the SABC had, in any event, recently appointed seven DCA's. Worse stil,

this occurred soon after the unexplained cancelation of the RFP by Aguma.

59.Consequently, Lornavision was appointed in terms of the agreement of July
2015. in light of the aforegoing circumstances, this appointment did not make any
sense if one considers the factual background | have sketched out. What is
more, the SABC had its own internal resources and staff which were capable of

executing some of the lasks for which Lornavision had been appointed.

80. It is worth noting that, although Lornavision had undertaken to collect R500m for
the SABC, on its own version, it only coliected approximately R200m which fell

substantially short of the initially agreed target. Properly construed, its
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performance was underwhelming. By its own admittance, Lornavision could only

muster the above-mentioned collection which fell short of the agreed target.

Insofar as Aguma and the SABC may have laboured under the apprehension
that they were entitied fo dispense with the provisions of the procurement policy,
it seems to me that such an apprehension amounted to no more than a
reviewable error of law. This is so because Aguma and the SABC were not
entitled to so act and, in any case, the agreement is therefore reviewable under
the provisions of section 6(2)(d) of PAJA. In the same breadth, Lornavision's
appointment was, for the reasons set out above, not authorised by the SABC's
policy, and is accordingly susceptible to review under the provisions of section
6(2)(f)(i) of PAJA. The factual matrix of this matter makes it crystal clear that
none of the prerequisites of the SABC's policy that must be present to Justify
deviation were not complied with when Lornavision was appointed. That much is

clear from the common cause facts.

62. In sum, the SABC's appointment of Lornavision was not and could not have

been rationally connected to the purpose of the SABC's paolicy; and the
information before the SABC, its executives and Aguma at the time of

Lomavision's appointment.

63. Further, having regard to the inability of Lomavision to demonstrate that its

appointment fell within the ambit of the provisions of the SABC's policy, the
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inescapable inference is that the decision could only have been taken by the
taking into account of irrelevant considerations or the failure to take into account
relevant considerations, thus rendering Lornavision’s appointment susceptible to

review under the provisions of section 6(2)(e)(iii} of PAJA.

64.1n any event, having regard to the unlawful nature of Lornavision's appointment
as set out above, | find that that the agreement is, in any event. reviewable under

the provisions of section 6(2)(i} of PAJA.

65. The effect of the aforegoing is that Lornavision's application falls o be dismissed.

CONDONATION

B6.There is a legal obstacle to the SABC's counter-application, to have the
agreement reviewed and set aside, which merits some consideration. It relates to
the SABC’s delay in launching the review proceedings and have the agreement
set aside. In what follows, | turn to consider the issue of condonation of the

SABC's late counter-application to have the agreement reviewed and set aside.

67.The SABC explains that at all material times, untit his suspension, Aguma was
effectively in charge of the contract with Lornavision. It is common cause that
Aguma was only suspended during the latter part of May 2017 pursuant to

Parliament's Standing Cornmittee an Public Accounts calls for his suspension. It
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was only after his suspension, so the argument goes, that the SABC was able to
uncover the irregularities relating to the present contract with Lornavision. Before
his suspension, officials such as Tladi could not do anything because, despite
their expressed reservations and misgivings, they were effectively subordinate to

Aguma.

€8. Although Lornavision does not appose the SABC's condonation for the delay in
launching its counter-application, it is irite that the counter-application may only
be entertained if it meets the legal threshold for condonation for the late
launching of proceedings in similar circumstances. The question arises as to
whether one should deal with the counter-application under the principle of
Legality or in terms of PAJA. In my view, as appears elsewhere in this

judgement, either approach inevitably results in the same outcome.

69. Al the oulset, it is worth mentioning that our law is unseltled on whether reviews
of the kind contemplated in this matter should be adjudicated either under the
principle of legality or PAJA, The Constitutional Court left the questiocn open in
the matter of Cily of Cape Town v Aurecon South Africa (Ply) Ltd [2017] ZACC
5% (“City of Cape Town"). The court, however, based on the pleadings and the
approach taken by the parties, determined the matter within the strictures of

PAJA without deciding whether the litigants' reliance on it was appropriate.

¥ Atpara [36].
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70.What the Constitutional Court decided however in the City of Cape Town was the
point at which the 180-day period begins to run. It held that the clock starts to
run with reference to the date on which the reasons for the administrative action
became known {or ought reasonably to have become known) to an applicant,
thereby rejecting the argument that the clock should start ticking from the date of

knowledge of the irregularities.?

71.Few points emerging from the Cily of Cape Town merit some consideration. In
that matter the applicant had launched its application some 532 days after the
decision to award the tender to Aurecon was made, less the 180 day allowed by
PAJA, The application was therefore late by a total of 352 days. In addition to the
inadequacies of its condonation argument, the City had no prospects of success

in the application on the merits.

72.Notably, in proffering an explanation for the delay in that matter, the City merely
stated that: “it will be in the interests of justice to grant condonation”.?® Needless
to say, the City's approach proved inadequate and was frowned upon by both the

Constitutional Court, and the Supreme Court in earlier proceedings.

The applicable test in determining the reasonabieness of the delay

¥ At paras {38]-[42).
* Atpara{sl].
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73.It is commen cause that the SABC brought its review application outside the
prescribed 180 days contemplated in PAJA. The question to be determined is
whether the BABC has demonstrated that it would be in the interests of justice for

condonation to be granted.

74.1 have already found that the appointment of Lornavision was in pursuance of an
unlawful agreement. That was the case since the deviation fell short of the
strictures of the SABC's procurement policies and procedures. It follows
therefore that the SABC has demonstrated that it has good prospects of success
on the merits. That being so, it would be in the interests of justice to grant

condonation for the late launching of the counter-application.

75.Even if one were to consider the matter on the PAJA footing, it seems to me that
the enquiry would vield the same outcome. The correctness of this approach
finds support in the fact that our courts have repeatedly held that there is no
difference between the common law delay rule and the procedure set out in ss7
and 9 of PAJA. The Supreme Court of Appeal confirmed as much in Beweging

vir Christelik-Volkseie Onderwys & Others v The Minister of Education & Others

308/2011) [2012] ZASCA 45 (29 March 2012) where, at para 46, it held that;

"In the application of both the delay rule and ss 7 and 8 of the PAJA. a

two-stage approach is required, That is the way of the courls have always
applied the delay rule and the structure of the PAJA requires iwo distinct
inguiries. The first question that arises is whether the delay in launching
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an application was unreasonable, or whether it was faunched more than
180 days after internal remadies had been exhausted or the applicant had
been informed of. had knowledge of or ought to have had knowledge of
the administrative action under challenge. The second question is
whether, if the first question is answered in the affirmative, the delay ought
fo be condoned or wheiher it is in the interests of justice that the 180-day
period be extended (or the failure to bring the application timeously should

be condoned).” (emphasis added)

76.This aforementioned statement was preceded by the court's dictum at paragraph

41, where it stated that:

‘Despite the differences between the formulation of the delay rule and the
time limit and condonation provisions of the PAJA, however, the approach
to the application of both is similar and the approach to the latter is, in

truth, inspired by the delay rule.®

77. As was the case under common law, the relevant factors under section 9 include
the nature of the relief sought, the extent and cause of the delay, the nature and
cause of any other defect in respect of which condonation is sought, the effect on

the administration of justice, prejudice and the reasonableness of the applicant's

' See also, City of Cape Town v Aurecon South Africa (Piy) Lid (2017) ZACC 5 (Aurecon CC) para 37,
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explanation for the delay or defect.?® Whether to grant condonation or not

however depends on the facts and circumstances of each case.?®

78.These faclors are however not individually decisive. Relying on the locus

classicus of Melanie v Santam, in Mhlontlo Local Municipality v Jikijela 2012 JDR

2277 (ECM} at para 22, the court enunciated the principle as follows:

‘It ssems to me therefore that in dealing with condonation pursuant to the
provisions of section 9(1)(b) of the Aci, a court should not mechanically

tick off the varigus factors involved but should accord due weight to each

factor in accordance with the circumstances of the mafter. Thus, as
expressed by Holmes JA in the above-meniioned passage, '..the
importance of the issue and strong prospects of success may lend to
compensate for a long delay’ Clearly, in such circumstances, more weight
is accorded lo the facis that the issue is an important one and that there
are strong prospects of success than is accorded to the question of a long

delay and. | might add, a weak explanation therefor.” {emphasis added)

79.in the Mhlontlo judgment (supra}, the applicants had delayed institution of the

review proceedings for a period of a year and five months after they became

* Brummer v Gorfll Brothers Investments (Pty) Ltd and Others (CCT45/99) [2000] ZACC 3; 2000 {5) BCLR 465;

2000 (3) SA 837 (CC) (30 March 2000) para 3,

# Van Wyk v Unitas Hospital and Another (CCT 12/07) [2007] ZACC, 24: 2008 {2) SA 472 (CC); 2008 (4) BCLR

442 {CC) {6 December 2007) ot paras 20 - 2],
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aware of the administrative action, and for a period of 11 months after the period
provided for in PAJA had expired.*® The court held that such delay was long and

had not been fully explained by the applicants.

80. Upon weighing up the relevant factors, the court stated that:

80.1 it must be borne in mind that there can be little if any prejudice to the

respondents by the granting of such condonation.

80.2 No indication has been forthcoming from the respondents to the effect that
the delay resulted in their being prejudiced in the presentation of their

defence to the action.

80.3 The respondent put up extensive evidence to establish its case, both

documentary and by affidavit.

80.4 One cannot escape the conclusion that the applicants had very strong
prospacts of success on the merits and this is an aspect that must weigh
heavily in considering whether or not the lengthy delay in insiituting the

application ought to be condoned.’

81.Having considered these factors, the court in Mhlontlo concluded that:

** Mhlontlo Local Municipality supra at para 23.
' Mhlontle Lacal Municipality supra at paras 27 - 28.
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“In my judgment this is a case where the fact that the respondents have a

strong case on the merits and where there is litthe, if any, prejudice to the
gppellant, _must outweigh any deficiencies in their expianation for

the lengthy delay."™? (emphasis added)

82.1n the present matter, Lornavision has suffered no prejudice in meeting the claim
because of the very nature thereof that the agreement was void ab initio and
there couid not have been any different consequence had there been no delay.
Moreover, | have already found that the awarding of the contract to Lornavision
was at variance with the constitutional injunctions stipulated in s217 of the
Constitution, and the deviation was at odds with the prescripts contemplated in

the SABC's Supply Chain Management and Preferential Procurement Policy.

B3.Regarding the reasonableness of the SABC's explanation for its delay in bringing
the counter-application, it seems to me that, taken on its own, the explanation
may conceivably be deemed as Inadequate. This is because in law, it is of no
moment that the SABC only discovered the irregular contract after Aguma's
suspension. The 180 days started running the moment the impugned agreement

came into effect,

84.However, the fact that the explanation proffered by the SABC is unsatisfactory

does not spell the end of the enquiry. The next leg of the enquiry concerns the

 Mhlontlo Local Municipality supra at para 29.
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consideration of the merits of the SABC's case and its prospects of success. In
that regard, the approach adopted by the court in Tedcor {Pty} Limited v
Mbombela Locet Municipality 2006 JDR D493 (T), is instructive. At paras 30 - 31

the court expounded the appropriate test as follows:

“The learned judge did nol, in the course of his judgment refer to, or
discuss, the merits of the appeliants’ case. He was not impressed by the
explanation offered by the appellants for the delay in the bringing of the

application and his views about the prejudice that would be suffered by the

second respondent and the communily if_an _exlension of time were
permitted, were decisive in refusing to extend the period of 180 days.

The next question to be considered is whether the appeflants have made
out a case for the relief that they seek, namely, to remit the matier to the
first respondent for reconsideration of the decision to award the tender fo
the second respondent. This question entails a consideration of the merits
of the appellants’ case. The courta quo did not deal with this aspect

because of the finding that the appellants’ unreasonable defay should not

be condoned. The approach of the court g quo was unduly narmow. it
should have considered the prospects of the appellants succeeding gn the

merils and the prospect of them succeeding lo _achieve a meaningfuf
resull. before it could finally decide whether the prejudice that the second

78S ent and the community would suffer, outweighed the other factors

and whether or not it should, in its discretion, refuse to condone the delay.
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See Gqwetha v Transkei Development Corporation Ltd and Others 2006 2
SA 603 (SCA} 609H-I, 6111-612B; 814J-6158, B15E-F." (emphasis

added)

85.  This approach was alsc followed by the Supreme Court of Appeal in Aurecon
where the court proceeded to consider the merils of the review application,
notwithstanding its view that the explanation for delay was terse and scanty and

thus inexcusable. It enunciated the correct approach as follows:

"Despite this finding [re inexcusable delay], it is necessary fo deal with the

glieged irreqularities, with which the City persisted on appeal so as {o

assess if the fair process demanded by the constitutional and legislative
procurement framework to ensure gven treatment of sil the tenderers and

the best outcome was followed. As stated above, the City’s counse! relied

on what he labslfed giaring irregularities in the procurement process and
the Cily's obligation to comply with s 217 of the Conslitution for his
submission that the inferests of justice warranted the grant of the

extension of the 180 day time limit. ™ {emphasis added)

86.  In the same vein, in City of Cape Town (supra) the Constitutional Court followed

the same approach, on appeal, and held, at para 49, that'

¥ Aurecon SCA, para 20,
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‘Nonetheless, due regard must also be given to the importance of the

issue that is raised and the prospects of success. In this case, that means

considering the significance of the alleged procedural irregularities that
were raised in the Emst & Young report, it should be borne in mind that,
when carrying out a legal evaluation a court must, where appropriate,
take into account the materiality of any deviance from legai requirements,
by linking the question of compliance to the purpose of the

provision’.(emphasis added)

It is clear from the aforegeing that a review application can accordingly not be
dismissed solely on account of insufficient or unsatisfactory explanation for the
delay. More is required. Al other relevant factors must still be considered. In the
present matter, the prospects of success on the merits militate in favour of

granting the SABC condonation for instituting its reactive challenge late.

88. In sum, therefore, proceedings for judicial review under s7(1) of PAJA must be
instituted without undue delay and before the expiry of 180 days from the date of
the administrative action sought to be reviewed. However, 59 empowers a court

to extend the prescribed period where the interests of justice so require.

B9.The SCA has held that whether the interest of justice require the extension of the
time frames for the institution of review proceedings in terms of s9 of PAJA

depends on the facts and circumstances of each case: the party seeking it must
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furnish *a full and reasonable explanation for the delay which covers the entire

duration thereof and relevanit factors including the nature of the relief sought, the

exfent and cause of the delay, its effect on the administration of justice and other
litigants, the importance of the issue lo be raised in the intended proceedings and

the prospects of success.”™

80.Whether the interests of justice require the granting of an extension under s9
entails the exercise by the court of a judicial discretion, and the factors to be
considered in that enquiry will depend on the nature of the case.* In City of Cape
Town, the court explained that an assessment of what the interests of justice
require is “particularly case-specific’® and that “a wide range of considerations”

are relevant 1o the enquiry. ¥

91, The Constitutional Court has made clear that the test to be applied in
condonation applications is the interests of justice. In_Glenister v President of the

Republic of South Africa and Others 2011 (3) SA 347 (CC} (“Glenister 2"} at para

41 the Constitutional Court authorilatively enunciated the test as follows:

7 Camps Bay Ratepayers' and Residents' Association v Harvison [2010] 2 All SA 519 (SCA) at para 54; Aurecon
South Africa (Pty)} Ltd v The City of Cape Town (supra ) at para 17.

% Oudekraat Estates (Pty) Lid v City of Cape Town and Others 2010 (1) SA 333 (SCA) at para 82; City of Cape
Town v South African National Roads Agency Lid and Cthers (2165/2013) 12015] ZAWCHC 135 (30
Sepiember 201 5) et para 21,

* City of Cape Town ha broad nature of the

xereise_enjoil fication is about, ity

prospecty of success gnd the brogder consequences, e { delay, of it being upheld or furied away ™

" City of Cape Town (supra) a1 paras 25 and 30.
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“The test for determining whether condonation should be granted is the
interests of justice. Faclors that are relevant to this determination
Include, but are not limited to, the nature of the relief sought, the extent
and cause of the delay, the effect of the delay on the administration of
justice and other fitigants, the reasonableness of the explanation for the
delay or defect, the nature and cause of any other defect in respect of
which condonation is sought, the importance of the issue fo be decided

in the intended appeal and the prospects of success."”

The interests of justice test thus requires due consideration of all relevant factors.

Condonation may even be granted in instances where the sufficlency of the
reasons for the late filing may, when viewed in isolation, not be deemed to be
particularly strong, if the merils of the application have strong prospects of

success and if the application determines a question of fundamental importance.

In Glenister 2 (supra) the application had been filed 62 days late. While the
Constitutionat Court differed markedly on the merits, it was unanimous in relation

to granting condonation. It held:

“The explanation furnished for the delay is uttery unsatisfactory.
Ordiparily, this should lead to the refusal of the application for

condonation. However, what weighs heavily in favour of granting

condonation is the nature of the constitutional issues sought fo be
argued in the intended appeal, as well as the prospects of success. This
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case concerns the constitutional authority of Parliament to establish an
anfi-corruption unit, in particular the nature and the scope of its
constitutional obligation, if any, to establish an independent anti-

corruption unit. These are constitutional issues of considerable

imporiance ....

It is, therefore, in the interests of justice to grant condonation. ™

(emphasis added)

85.  In my view, the present application is an exceptional case in which the SABC's
prospects of resisting Lomavision’s application and setting the agreement aside
are overwhelming and the questions being determined are of immense public
importance. Moreover, the questions before the court do not only affect the

immediate parties to the dispute but the public in generat.

86. In this context, the Constitutional Court's decision in Minister of Defence and
Military Veterans v Motau and Others 2014 _(5) SA 69 (CC) is of assistance. In

that matter the court held that:

"filt would not be in the interests of justice to refuse condonation in this
case. This is & matter of great public importance, and we should be
slow to refuse argument that might provide assistance on complex

issues,™?

8 Glenister 2 (supra) ai paras 49 - 50
% Mota (supraj at para 24,
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The duty on organs of state to investigate corruption would be undermined if

condonation is refused

97.

98.

899,

The Constitutional Court has also emphasised that both corruption and

maladministration have a destructive effect on this country.

In South African Association of Personal Injury Lawyers v Heath and others 2001

(1) SA 833 (CC) at para 4the Constitutional Court held:

“Corruption_and_maladministration are inconsistent with the rule of law

and_the fundamental values of our Constitution. They undermine the

constitutional commitment to human dignity, the achievement of equality
and the advancement of human rights and freedoms. They are the
antithesis of the open, accountable, demoacratic government required by
the Constitution. If allowed fo go unchecked and unpunished they wilf

pase a serious threat lo our democratic state.” {emphasis added)

In Glenister 2 (supra) the Constitutional Court sounded a similar warning and, at

para 166, cautioned:

“There can be no gainsaying that corruption threatens fo fell at the knees
virtually everything we hold dear and precious in our hard-won
conslitutional order. it blatantly undermines the democratic ethos, the

institutions of democracy, the rule of law and the foundational values of
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our nascent constitutional project It fuels maladministration and public
fraudulence and imperils the capacity of the State to fuifil its obligations to
respect, prolect, promote and fulfil all the rights enshrined in the Bill of
Rights. When corruption and organised crime flourish, sustainable
development and economic growth are stunted. And in turn, the stability

and securily of sociely is put at risk."

100. The learned academic, Professor Bolton, notes that corruption “/eads fo the
slackening of competition for government contracts and impacts negatively on
the government's abllily to obtain the best possible vaiue for money.”*
Accordingly, it is appropriate that the SABC noted in its submission that it has
since referred the matter to the Special Investigating Unit, an investigative organ
of state, for further investigations. For our present purposes, it is not necessary to
make any specific pronouncements on such intimated investigations. However, it
suffices to note that the jurisprudence of our courts makes it clear that state
organs and public entities have an obligation to take active steps against

malfeasance or instances of irregularities wherever these rear their heads,

The importance of the matter

101.  There can be no gainsaying that the issues raised in this matler are of significant
importance. They concern a flagrant breach of the constitutional and legislative

injunction that requires that an organ of state, such as the SABC, must procure

** P Bolton - The Law of Government Procurement in South Afirica {2007: LexisNexis) at p 59.
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goods and services in accordance with a system that is fair, equitable,
transparent, competitive and cost effective. The facls of this matter indicate that
none of these requirements were complied with when the agreement was

concluded with Lornavision.

102. As already mentioned, section 217 of the Consfitution stipulates how
Government's supply chain management system should be managed and also
confers a “constitutional right on every polential supplier to offer goods and
services to the public sector when needed.™' In that regard, the National

Treasury Praclice Note 6 of 2007/2008 (“Practice Note 6") is equally instructive.

103. What is more, the SABC's own internal Supply Chain Management process of
procuring goods and services by means of public advertisement gives effect to
the Constitution's prescripts that “all potential suppliers should be afforded the

right to compete for public sector business through competitive bidding”.*2

104. As held by the Constitutional Court in Alipay (supra).*®
“Compliance with the requirements for a valid tender process, issued in
accordance with the constitutional and legislative procurement framework,

is thus legally required These reguirements are not merely internal

4 National 1 reasury Practice Note 6 of 2007/2008 {“Praciice Note 6”) paragraph 2.1.
2 Practice Note 6 paragraph 2.2.

 See Consolidated Investment Holdings iPyy Lud and Oihiers v Chief Exeeutive Qfficer of the South Afvican
Social Security Agency and Others 2014 {1) SA 604 (CC) para 40.
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prescripts that SASSA may disregard at whim, To_hold otherwise would

undermine the demands of egqual treatment, fransparency and efficiency

under the Constitution..." (emphasis added)

The failure to even comply with the deviation peremptory requirements renders
the resultant contract between Lornavision and the SABC unlawill, the
enforcement of which the SABC is duty bound to resist.* In the sama vein, the
very resolution taken by the SABC that purported to sanction the agreement with
Lornavision was itself in breach of the legal framework that governs the SABC as

a public entity in its procurement of goods and services.

It is trite that one does not need to prove corruption per se before an order can
be made sefting an invalid procurement aside. This is so because deviations
from fair process, as it happened in this matter may all too often be symptoms of

corruption or malfeasance in the process.*®

The relief sought, and as such the application in support thereof, has been
brought both in terms of PAJA and the principle of legality. [n my view, it is
immaterial whether one disposes of this matter under the doctrine of legality or

PAJA. On the facts of the present matter, the agreement between Lornavision

* Municipal Manager: Qaukeni Local Municipality & another v FV General Trading CC 2010 (1) SA_356 (SCA)
para 26; scc also: Pepcor Retirement Fund and Another v Financial Services Bourd and Another 2003 (6) SA 38
(SCA) ([2003] 3 All SA 21} a1 para 10, Premier, Free State and Others v Firechem Free State (Pty) Ltd 2000 (4)
413 (SCA) at para 36.

“ Allpay (supra) o para 92.
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and the SABC simply does not pass muster. The deviation from the procurement
policies was at odds with the set strictures of the SABC's policy. Consequently, it
falls short of the stringent requirements of SABC's policy on procurement of

goods and services.

In my view, as the test expounded by our couris entails, the interests of justice
require that an unlawful contract be set aside. That is so because it would be
unfair to saddle the public purse with payments which are a resull of unlawful
contracts. Once it is proven that the contract with Larnavision was awarded
contrary io the sfipulated requiremenis of public procurement policies, the
interests of justice require that it be reviewed and set aside. Accordingly, having
regard to the merits of the present matier, it follows that the SABC's reaclive

challenge must succeed.

Defence of Estoppel

In response to the SABC's counter-application, Lornavision has invoked the
doctrine of estoppel. It also sought to make something of the SABC's purported
cancellation of the contract. The principles of estoppel are trite, and | do not
propose to rehash them here. However, in determining the appropriateness of
raising estoppel in the circumstances of this matter, | can do no better than refer
to the applicable test enunciated by the SCA in City of Tshwane Metropolitan
Municipality v RPM Bricks (Pty) Ltd [2007} SCA 28 (RSA). At para 13 Ponnan JA
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held as follows:

* failure by a statutory body to comply with provisions which the legislature
has prescribed for the validily of a specified transaction cannot be
remedied by estoppel because that would give validily to & transaction

which is unlawful and therefore ultra vires.”

In my view, on the authority of RPM Bricks (supra), the doctrine of estoppel
cannot avail Lornavision. That is because the contract it signed with the SABC
woefully fell short of the requirements of applicabie legislative prescripls such as
the PFMA which set the applicable minimum standards for a lawful tender
process by public entities. What is more, the deviation from the processes was
unwarranted and constituted a flagrant breach of the SABC’s procurement

policies. In the event, Lornavision’s defence of estoppel must fail.

By a parity of reasoning, it seems to me that because the contract was void ab
initio, other similar defences, such as cancellation, may not be invoked. Once
one finds that Lornavision may not raise estoppel, then it becomes unnecessary

to deal with the events of May 2017.

In the circumstances, the agreement between Lornavision and the SABC was

unlawful. That being the case, it falls to be reviewed and set aside.



46

Cosls

113. The issues raised in the matter warranted the employment of two counsel. This
was justified given the nature of the application and counter-application, and the
issues Involved. It seems to me that since the SABC has been successful in both

the main and the counter-application, it follows that it should be entitled to its

costs.

114, That is the judgment.

SHANGISA AJ &
Acting Judge of the High Court,

Gauteng Local Division, Johannesburg

DATE OF HEARING:; 14 July 2017
Order Delivered: 26 July 2017
Date of Reasons: 01 August 2017
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Pay my /?‘3

INTERNET TV Licence

MERCHANT REQUIREMENTS

1. Delailed description of goods and/or services
CCSs is a marketing and communication company delivering uniguely designed products across telecommunications and
internet platforms. CCS has been authorised to collect TV Licences fees on of behalf of the SABC.

2. Delivery policy
Subject fo confirmed receipi of payment, a TV license will be issued to the customer in digital form via email or SM3.

3 Export reshiiction
The offering on this website is available in South Africa only.

4, Statvtory Obligations
The provisicn of services by CCS is subject to the Statutory Obligations pertaining fo a television licence. The Statutory obligations
pertaining to a TV licence can be found at hit://www sabc.co.zafwps/portal/SABC/tvlicterms.

5. Refund and Returns Policy
The nature of the business i.e. processing of payments for TV licenses, does not require a retums policy. If there are circumstances
requiing a refund, each case.will be censidered on its merits.

. Customer Privacy policy
CCS shall take all reascnable steps to protect the personal information of users. For the purpose of this clause, "personal
informaticn” shall be defined as detailed in the Promaotion of Access to Information Act 2 of 2000 (PAIA).

7. Payment options accepted
Payment may be made via Visa and MasterCard branded credit and debit cards, bank transfer or once-off debit order
instruction into the CCS bank account, the details of which will be provided on request.

8. Credit card acquiring and security
Credit card fransactions will be acquired for CCS via PayGale {Pty) Lid whao are the approved payment gateway for all South
Afrfican Acquiring Banks. PayGate uses the strictest form of encryption, namely Secure Socket Layer 3 (5313) and no credit card
details are stored on the welbsite. Users may go to www . paygate.co.za to view their security certificate and security policy.

9. Customer details separate from card details

Customer details will be stored by CCS separately from card details which are enfered by the client on PayGate's secure site. For
more detail on PayGate refer to www paygale.co.za

10. Merchant Outlet country and transaction currency
The merchant outlet country at the time of presenting payment options to the cardholder is South Africa. Transaction

currency is South African Rand (ZAR).

11. Responsibility
CCS takes responsibility on behalf of the SABC for all aspects relating to the payment transaction where payment for a TV licence

is accepted and processed on the SABC database.

12, Country of domicile
This website is governed by the laws of the Republic of South Afiica and ABC chooses as its domicilium citandi et executandi for all

purposes under this agreement, whether in respect of court process, notice, or other documents or communication of whatsoever
nature Block A, Ground floor, 7 Anerley Street, Parktown. All disputss that arise hereto or related thereto will be subject to the
applicable laws of the Republic of South Africa.

13. Variation
CCS may, in its sole discretion, change these terms and conditions or any part thereof at any time without notice.

14, Company information
This website is run by The Customer Communication Services Company {Pty) Ltd based in Scuth Africa trading as CCS and with

registration number 2012/133437/07.

15 CCS contact details
Email: enguifies@paymytv.co.za Tel: *120*3696*1#




Pay my /ﬁ
TV Licence

DISCLAIMER

The Subscriber and/ or User of this service does so at his or her own risk.

Neither CCS, nor its affiliates, employees, agents, third party content providers, licensors or licensees warrant that this service
shall be free from interruptions or error nor do they warrant that any information obtained using this service shall always be
accurate,

This disclaimer of liability cpplies to any damage/s or injury caused directly or indirectly by any failure of performance, ermor,
omission, interruption, deletion, delay in operation or fransmission, unforeseen computer virus, unforeseen and unsolicited
permanent or temporary storage of information, communication line failure, theft, destruction, unauthorized access to and/
or alteration of any record, whether for breach of contract, negligence or delict or under any other cause of action.

CCS shall not be liable for any breach of data protection, privacy or security legislation that may ensue pursuant to the
Subscriber/ User's participation in any activity provided or made possible by this service.

The Subscriber /User of this service therefore waives any claims against CCS that may result from incidents mentioned

adbove,
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COMPANY STATUTORY REPORT

SUBJECT NAME THE CUSTOMER COMMUNICATION SER




Registration Number: 2012/133437/07
Registration Date: 2012-07-26 12:00:00 AM
Company Type: Private Company (Pty) Ltd
Report Date: 2017-01-10

Status: In Business

Active Principals: 1

www inoxico.com

2 31 West Street, Houghton, Johannesburg, Scuth Africa | Copyright Protected Inoxico (Pty) Ltd.
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Company Details

Company Statutory Information

E Registered Name

Last Updated Date
Tranglated Name

Trading as

l Registration Number:

ype of Company
[t s
-' Registration Date

Date Commenced
Financial Year End

Financial Year End
Effective Date

! Industry (SIC Code)

5 Status

H

t Status Date

Withdrawn from Public

d “ountry of Origin

Region

Authorised Capitai

Authorised Shares

Issued Capital

, Issued Shared

Business Email

i
!
!
f Website

No

RO

THE CUSTOMER COMMUNICATION SERVICES COMPANY

30 April 2015

2012/133437/07

Private Company (Pty) Ltd

26 July 2012

26 July 2012

September

30 September 2013

In Business

Gauteng
R 1,000
RO

RO

WWW.iNnoxico.com

31 West Street, Houghton, Johannesburg, South Africa | Copyright Protected Inoxlco {(Pty) Led.
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Address Information

Physical AXON SUITE
1ST FLOOR STANDARD BANK BUILDING
; 114 SIEMERT ROAD

i DOORNFONTEIN

| 2004

| Postal P O BOX 4063
l EDENVALE
! - 1610

Tax Information

r o n e

; Income Tax Number | 9237901187

www.inoxico.com

4 31 West Street, Houghton, Johannesburg, South Africa | Copyright Protected Inoxico (Pty] Ltd.
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Previous Names Information

! Effestive Date.

i AX RETAIL 22 September 2014

AUTOMAN HOLDINGS f 31 July 2013

Vat Information

Vat Numbaor

4780270700 |

Principals

FRANS LODEWYK BASSON 6404145091086 1964-04-14 2012-07-26 Active
MUNNIK

WWW.INoxi co.com

5 31 West Street, Houghton, Johannesburg, South Africa | Copyright Protected Inoxico {Pty) Lid.




Active Principal Detail

Director 1 Of 1

Name

Surname

ID Number

Share %

CM 29 Date

I Director Indicator

i Occupation

[
Country

Status

Residential Address

B L

f Postal Address

Enquiry History

e e e e e s s
i

Business Address

e

FRANS LODEWYK MUNNIK

6404145091086

BUSINESSMAN

oy

P O BOX 4063 EDENVALE EDENVALE

skl st SR oy

14 CALEDON STREET BROOKLANDS ESTATE CNR PENDORING AND DAWN
_STREETS NORTHCLIFF EXT 25 GAUTENG 2195 |

HymberOEEngunes

31 West Street, Houghton, Johannesburg, South Africa | Copyright Protected Inoxico (Pty} Ltd.

www.inoxico.com
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Company History

I- .E'i'“i:-'"'l"f!".' M
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! Change/Secretary/Trust/Both Dir
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And Office

E Postal Address Change

eglsterediAddress Change

i NS e 2
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E Change of Book year ) N
| Postal Address Change
: Registered Address Change

L
L
8
}

D|rectorslMember
! ' Change/Secretary/Trust/Both Dir
. And Office

_INumber=6404145091086

B February

Chinge

AX RETAIL

Unlock PasswordUnlocked byHIPPO5Password successfully sent
to FRANS@BASSONIA.COM

Authorising Director DetailsDirector Full ForeNames=FRANS

LODEWYK MUNNIKSurname=BASSONID

Authorising Director DetaalsDirector Full ForeNames-FRANS
LODEWY K MUNNIKSurname=BASSONID
Number=6404145091086Customer Details Director Full
FereNames=CHRISTIAAN JACOBUSSurname=HAASBROEKID
Number=6211065025089

POSTNET SUITE #1 OgPRIVATE BAG X 3ATLASVILLE1¢_16_‘5

AUTOMAN PARK154 NORTH RAND
ROADBARDENEBOKSBURG1458

AUTOMAN HOLDINGS

P O BOX 4063EDEN\{ALEEDENVALEGAUTENG1610

154 NORTH RAND

|ROADBOKSBURGBOKSBURGGAUTENG1459

E:Full ForeNames=DAVID
iREDVERSSumame=JELLIMANAppeointmentDate=26/07/20125tat

4us=C_

“"201:%'—07 31

EHECHUE Diate:

201 4-09-22

"12014-06-10

2014-02-24

i

"12014-02-24

2014 02 14

2014- 02 14

2013—07 29

_ 2013-06 03

2013—06 03
kil

201 2.07-26

wiwww.inoxico.com

31 West Street, Houghton, Johanneshurg, South Africa | Copyright Protested Inoxico (Pty) Ltd.
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I, the undersigned
CYNTHIA GOUWS

Declare under oath as follows:

1.

1.1 1 am an adult female with ID number 740815 0127 080, working as a Legal
Officer of the Legal Department at the Council for Debt Collectors,
Rentmeesterpark Building, 74 Watermeyer Street, Val de Grace, Pretoria.

1.2  The facts herein fall within my personal knowledge and are true and correct.

2.

The Council for Debt Collectors (hereinafter the Council) is a statutory body which was
established in terms of Act 114 of 1998.

Although the Act was published in 1998, it only came into effect in February 2003.
3.

Tt is the duty of the Council to regulate the profession of debt collectors.
4,

The Council keeps a record of all registered debt collectors. 1 have been asked to
ascertain whether the following companies and individvals are registered as debt
collectors in terms of Section 8 of the Act.

4.1  PRITCHARD AND ASSOCIATES Reg. no. 2015/384846/07

According to the Council for Debt Collectors records the company is registered with the
Coungil for the following period:

23 December 2016 — 22 December 2017
There are directors registered under this company, namely:

FRANS LODEWYK MUNNIK Id. No. 6404145091086 and
DIRK JOHANNES KOTZE Id. No. 8408125048089.

JOSIAS ALEXANDER WAGENAAR Id. No 5107295089088, is not with the Council.



42 NUDEBT MANAGEMENT (PTY) LTD Reg. no. 2003/018539/07

According to the Council for Debt Collectors records the company is registered with the
Council for the following period:

28 October 2003 — 27 October 2017

There is one director registered under this company, namely:

BRIAN BLIGNAUT Id. No. 6112285047087

There is no LINDA SING or BEZUIDENHOUT registered at the Council.
43 LORNAVISION Reg. no. 2014/228223/07

According to the Council for Debt Collectors records this company was never registered
with the Council.

44  KUBENTHERAN MOODLY Id. No. 7108075115083

According to the Council for Debt Collectors records the person was never registered
with the Council.

44  WAYNE STEPHEN PRITCHARD Id. No. 6805023487089

According to the Council for Debt Collectors records the person was never registered
with the Council.

45  GARY KAPLAN Id no. 5608275092083

According to the Council for Debt Collectors records the person was never registered
with the Council

4.6 MATSHEHLE PHILLEMON MAGOLEGO Id no. 7602285478083

According to the Council for Debt Collectors records the person was never registered

with the Council.
47 AXON HOLDINGS Reg. no. 2012/133437/07

According to the Council for Debt Collectors records the company was never registered
with the Council.

48 THE CUSTOMER COMMUNICATION SERVICE COMPANY



According to the Council for Debt Collectors records the company was never registered
with the Council.

5.

In terms of Section 8 of the Act all persons who acts as debt collectors must register with
the Council before a cut-off date. That date was the 11™ August 2003.

6.

In terms of Section 8(1) read with Section 25 of the Act, it is a criminal offence to trade
as debt collector without being registered after the said date.

I know and understand the contents of this statement,
1 have no objection to taking the prescribed oath.
1 consider the prescribed oath to be binding on my conscience.

DEPONENT

TEEOS SIGNED AND SWORN TO AT PRETORIA ON THIS Q A DAY
oF piirea  JOUT 2017 THE DEPONENT HAVING
AéN))WLEDGEQ—IAT SHE KNOWS AND UNDERSTANDS THE CONTENTS
HEREOF, CONFIRMED THAT SHE HAS NO OBJECTIONS TO TAKING THE

PRESCRIBED OATH AND CONFIRMED THAT SHE CONSIDERS THE
PRESCRIBED OATH AS BINDING ON HER CONSCIENCE.

V
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INoXICO

Summary:

Registration Number: 2015/384846/07
Registration Date: 2015-11-03 12:00:00 AM
Company Type: Private Company (Pty) Ltd
Report Date: 2017-01-10

Status: In Business

Active Principals: 2

www.inoxice.com

2 31 West Street, Houghton, Johannesburg, South Africa | Capyright Protected Inoxico {Pty) Ltd.
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Company Details

Company Statutory Information

Reglstratlon Number:

‘ ype of Company

E Reglstered Name PRITCHARD AND ASSOCIATES
'E. Last Updated Date 30 April 2015

; Translated Name

E dlng as

.} e 2015/384846/07

|

Private Company (Pty) Ltd

=
2 Registration Date 03 November 2015
TR == S T s
! Date Commenced i 03 November 2015
e 5 bbb ST e
i Financial Year End February
I .
: i

Financial Year End '

Effective Date ;

i‘
Ii Industry (SIC Code) !
! Status In Business
.L.-a o atmc FF W a. e ae a et .."..,-,;,,
| Status Date E
No

| Withdrawn from Public

I “ountry of Origin

No Region Provided

Region
‘ahorseaCapial | RO
. Authorised Shares R 1,000
ssuedCapital | RO
E Issued Shared “ RO

Busﬁess Email
‘ Website

wwwW.inoxico.com

31 West Street, Houghton, Johannesburg, South Africa | Copyright Protected Inoxica (Pty) Lid.
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Address Information

Physical : GROUND FLOOR BLOCK A
| 7 ANERLEY ROAD
PARKTOWN

GAUTENG

2183

e

Postal GROUND FLOOR BLOCK A
7 ANERLEY ROAD
PARKTOWN

GAUTENG

2103 _

Tax Information

; income Tax Number E 9651637168
[ L

www.inoxico.com

4 31 Waest Street, Houghton, Johannesburg, South Africa | Copyright Protected Inoxico {Pty] Ltd.
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Auditors Information

Auditor Name
Profassion Number
Profession Description
Type

Status

Start Date

Received Date

CM 31 Date

Withdrawn from Public

Physical Address

Postal Address

i

324280

HAASBROEK CHRISTIAAN JACOBUS

Auditors registered in terms of the provisions of the Auditing Profrssion Act ,2005 (IRBA)

Designated Auditor (Natural Person)

Current

12 December 2016

12 December 2016

P O BOX 2444
NOORDHEUWEL EXT 4
NOORDHEUWEL EXT 4

waww.inoxico.com

31 West Street, Houghton, Johannasburg, South Africa | Copyright Protectad Inoxico {Pty) Ltd.
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Principals
: v il 3, 18]z RRO
}‘ A w1 P, £
' F FRANS LODEWYK BASSON 6404145091086 1964-04-14 2016-10-17 Active [
% o} DIRK JOHANNES KOTZE 8408125048089 1984-08-12 2016-10-17 Active |
i | l R N
www.inoxico.com
6 31 West Street, Houghton, Johannesburg, South Africa | Copyright Protected Inoxico [Pty) Etd.
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Active Principal Detail

Director 1 Of 2

Name
Surname
ID Number
Share %

CM 29 Date

Director Indicator

; Occupation

Country

Status

I\
-
e

Residential Address

Business Address

Postal Address

Director 2 Of 2

Name
Surname

‘D Number

i Share %

CM 29 Date
Dlrector In;licat;;'
Occup;tion
COur;try

Status

Residential Address

Business Address

: Postal Address

i

N SIS ——
E '

2185

FRANS LODEWYK MUNNIK

BASSON

6404145091086

0.00

Director

LA

Active

14 CALEDON STREET BROOKLANDS ESTATE NORTHCLIFF EXT 25 GAUTENG 2195

14 CALEDON STREET BROOKLANDS ESTATE BROOKLANDS ESTATE GAUTENG

PO BOX 463 CRESTA JOHANNESBURG GAUTENG 21 18

DIRK JOHANNES

KOTZE
8408125048089

0.00

Director

ZA

Active

12 GLOUCESTER STREET KENLEAF BRAKPAN GAUTENG 1541
12 GLOUCESTER STREET KENLEAF KENLEAF GAUTENG 1541
12 GLOUCESTER STREET KENLEAF BRAKPAN GAUTENG 1541

www.inoxico.cem

31 West Street, Houghton, Johannesburg, South Africa | Copyright Protected Inoxico (Pty) Ltd.




INOXICC
Enquiry History

HISLT N mberdOfIEnaiities
30 Days P2
E 60 Days | 2 B
| 90 Days 2 -
' Last Six Month 12 - R R
. Last Year ’ 2 . -

www.inoxico.caom

8 31 West Street, Houghton, Johannesburg, South Africa | Copyright Protected |nhoxice {Pty) Ltd.




"SABC 1

ANNEXURE “E”

LEGAL DEMAND NOTICE:
You have been handed
over to Pritchard &
Associates for debt
collection. R 7521.90
outstanding on TV licence
no 125519793. Pay the

full amount or make a
minimum payment of R75
pm before 31/12/2016 and
thereafter every month. If
you ignore this demand, we
will take further action and
proceed with an adverse
consumer listing. You can
also pay at EasyPay using
ref 920501255197934

or on our website

WWW.pritas.co.za 14-44




--—- Forwarded Message —

From: Legal Notice <enguiries@pritchardandassociates.co.za>
To: "caroline plater@yahoo.com” <caroline plater@yahoo.com>
Sent: Thursday, December 22, 2016 6:17 PM

Subject: Pritchard & Associates Legal Notice

"SABLIS"



Dear MRS C ANDERSON,

DEFAULT NOTICE IN TERMS OF THE BROADCASTING ACT NO 4 OF 1999, AS AMENDED

We have been mandated by our client, SABC TV licences, to draw your attention to the fact that despite previous reminders
and requests for payment, your account with our client remains in arrears.

TV LICENCE NUMBER: 261571459

OUTSTANDING BALANCE: R 397.50

You have not met your cbligations in terms of the Broadcasting Act in that your TV licence is in arrears as indicated above,
In terms of the Broadcasting Act we draw your attention to:

1. Your Default; and
2. No person may use any felevision set unless such person is in possession of a TV licence issued by the SABC,

regardless of the content viewed.

Failure to make payment of your outstanding balance within 10 working days from date hereof may result in legal action
being commenced against you. Furthermore, failure to pay could result in your name being entered on the credit arrears list
which could negatively affect your ability to obtain credit and adversely affect any credit facilities you currently enjoy.

We trust that you will avoid any additional inconvenience by paying the outstanding amount directly to SABC TV licences
in one of the following ways:

1. Settle the current outstanding balance as set out in full, by month-end OR alternatively,

2. Enter into a payment arrangement for the amount owing and continue to pay the monthly payment, by either:
visiting www.paymytv.co.za or,

calling the SABC TV licence customer service centre on 011 330 9555 between 08h00 and 18h00 on
weekdays, or between 08h00 and 13h00 on Saturdays, excluding Sundays and Public Holidays.

Dial *120*3696#.

Pay at EasyPay using reference; 920502615714590

Pay at any Pay@ outlet using reference: 11303261571459

Do a bank transfer to the SABC account. Details available on www.paymytv.co.za

Additional payment options available on www.paymytv.co.za

M -

e BN o o

Should you have settled this account or should there be any inaccuracy in the above details, kindly contact our client on 011
330 9555.

We draw your attention to the fact that in terms of Section 129 of the National Credit Act 34 of 2004, you may approach a
Debt Counsellor, with the intent to resolve any disputes relfating to this account or develop or agree a plan to bring this
account up to date. Please note that application for debt review will prevent you from further use of any credit facilities
currently being enjoyed and from entering in any further credit arrangements in South Africa.

Ir e ——

Afrikaans: ‘U is in verstek van die Uitsaaiwet. U kan ‘n betaal skedule opstel op www.paymytv.co.za of
skakel *120*3696# vanaf u selfoon. Indien u nie “n betaal plan opgestel het binne 10 dae vanaf die ontvangs van die
kennisname nie kan regs aksie moontlik volg.’



IsiXhosa: “Wophule Umthetho Wezosasazo. Ungenza izicwangciso zokuhlawula ngekungena

ku www.paymvty.co.za okanye udayale *120*3696# kwi cell phone yakho, Ukuba awenz malungiselelo okuhlawula
zingaphelanga iintsuku ezili 10 emva kokufumana esi saziso, kuyakulandela amanyathelo ezomthetho.’

IsiZale: "Wephula Umthetho Wezokusakaza, i-Broadcasting Act. Ungenza izinhlelo zokukhokha ngokuvakashela

ku www.paymyiv.co.za noma ngokudayela u *120*36964 kwi-cellphone yakho, Uma ungazenzanga izinhlelo zokukhokha
kwaze kwedlula izinsukn eziyishumi [10] uyitholile lencwadi, singakuthathela izinyathelo zomthetho.’

Sesotho: ‘O sc o tlotse Moiao wa Kgaso. O ka etsa tlhophiso ya tefello ka ho hiwela WWw.paymytv.co.za kapa ka ho
letsetsa *120%3696# ka selefounu ya hao. Ebang o sa etsa tThophiso ya tefello matsatsing a 10 ho tlcha nakong eo o
amohetseng tsebiso ena ka yona, o ka nna wa ritellwa nyewe.’

Setswana: O tlola Molao wa Kgaso, O ka dira thulaganyo ya go duela ka 8o etela www.paymytv.co.za kgotsa wa

daela *120%3696# mo mogaleng wa gago wa letheka, Fa o ise o dire thulaganyo ya go duela mo malatsing a lesome morago
£2 go amogela kitsiso e, go ka latela dikgato tsa molao.*

Sepedi / N, Sotho: “Q tshetsc Molae wa Kgago. O ka dira dipeakanyo tia go lefa ka BO t8ena go www.paymyty.co.za goba
ka go letSetsa *120%3696% ikn selfoune ya gago. Ge o sa dira dipeakanyo 18a go lefa Iebakeng la matgatsia 10 go tloga
nakong yeo o amogetieng tsebido ye ka yona, o ka no ticelwa magato a molao,’

SiSwati: ‘Wephula Umtsetfo Wekusakata, i-Broadcasting Act, Ungahlela kubhadala ngekuya

ku: www.paymytv.co.za nobe ngelushaya *120*3696# ku-cellphone yakho. Uma ungal leleli kubhadala emalangeni
Ialishumi kusukels kulesikhatsi sekutfola lesatiso, lolalandzelako kungaba kubekwa licala.’

Tshivenda: *Vho pfuka Mulayo wa Khasho, Vha nga ita ndugiso dza u badela nga u dzhena kha WWW.paymytyv.co.za kana
vha daila *120%3696# kha lutingo thendeleki Iwavho. Aralj vha sz ita ndugiso dza v badela hu sa athu u fhela maduvha a 10
u bva tshe vha wang heino ndivhadzo, vha do dzhielwa vhukando ha mulayo,’

Xitsonga: “U tiula Nawu wa Vuhaxi. U nga lulamisa ntwanano wa mahakelele hi ky nghena

€ka www.paymytv.co.za kumbe y dayila *120*3696# eka cellfoun; ¥a wena, Loko u nga lulamisi ntwanano wa wena wa
mahakelele enkarhini wa 10 wa masiku ku sukela hi nkarhi lowy u nga amukela xitiviso lexi, magoza ya nawu ya nga

IsiNdebele: “Uphuia Umthetho Wezokurhatjha, i-Broadcasting Act, Ungenza amahlelo wokubhadela ngokungena

ku- www.pa ¥.0.2a namkha ngokudayela u *120%3696% ku-cellphone yakho. Nawungabhalelwa kukwenza amahlelo
wokubhadela bekwadlyla amalanga alitjhumi ukusukels ngelanga othole ngaio umtlolo lo, singakuthathela amagadango
womthetho.”

o = = - —_— — -

Eay'Now

2 i _ i fe

Tel: 011 062 1999
7 Anerley Str, Parktown, J. ohannesburg, 2193
Www.Dﬁtchardandassociates.co.za

F.L.M. Basson | D. Kotze
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SUBJECT NAME AXON HOLDINGS

COMPANY STATUTORY REPORT '
|




Registration Number: 2011/006819/07
Registration Date: 2011-03-28 12:00:00 AM
Company Type: Private Company (Pty) Ltd
Report Date: 2017-01-10

Status: In Business

Active Principals: 1

WANW,IROXICO.com

2 31 West Street, Houghtan, Johannesburg, South Africa | Copyright Protected Inoxlco {Pty) Lid.




INOXIC<C

Company Details

Company Statutory Information

Registered Name
[
Last Updated Date

Translated Name

Trading as

ype of Company
Registration Date
Date Commenced
Financial Year End

Financial Year End
Effective Date

Industry (SIC Code)
Status

Status Date

: Withdrawn from Public

" Gountry of Origin
Region
Authorised Capital

Authorised Shares

Issued Shared

:
}

|

1

i

ji Issued Capital
!

i

; Business Email
1
E
]

Website

Registration Number:

AXON HOLDINGS |
30 April 2015 I
2011/006819/07 ,

|

Private Company (Pty) Ltd
28 March 2011
28 March 2011
September ‘.

30 September 2013 !

Private Househalds, Exterritorial Organisations. Representatives OFf Foreign Governments And Other Activities

Kt A s atahs Nafinad /N

In Business

NN S

28 March 2011

No

Gauteng

R 1,000

R 1,000
R 100

R 100

www.inoxico.com

31 West Street, Houghton, Johannesburg, South Africa | Copyright Protected Inoxico (Pty) Ltd.



INOXICC

Address Information

| Physical 14 CALEDON STREE

BROOKLANDS ESTATE

CNR PENDORING AND DAWN STREET
! | NORTHCLIFF EXT 25

2195
Postal ; P O BOX 463
| CRESTA
] } 2118
Tax Information
Income Tax Number | 9235130185

www.inoxico.com

4 31 West Street, Houghton, Johannesburg, South Africa | Copyright Protected Inoxico {Pty) Ltd.



Previous Names Information

]
mi

WISTERIA TRADING 12 I 11 September 2014 ;
. i !

www_inoxico.com

31 West Street, Houghton, Johannesburg, South Africa [ Copyright Protected Inoxico {Pty} Ltd.




INOXICC

Auditor Name

Profession Number

Profession Description

Type

Status

Start Date

Received Date

CM 31 Date
Withdrawn from Public

Physical Address

Postal Address

Auditors Information

DOUGLAS DIX - PEEK &amp; COMPANY

921710E

The South African Institute of Chartered Accountant (SAICA)
Auditor

Resign

No

33 LANGERMANN DRIVE
KENSINGTCN

2084

P G BOX 28215
KENSINGTON

2101

www.inoxico.com

31 West Street, Houghton, Johannesburg, South Aftica | Copyright Protected Inoxlco {Pty) Ltd.




NOXICSO

Auditors Information

Auditor Name HAASBROEK STEYN I

Profession Number 03040141

The South African Institute of Chartered Accountant (SAICA)

Profession Description

Type Auditor
Status Current
Start Date

i Received Date ]

CM 31 Date
Withdrawn from Public No
Physical Address 14 CALEDON STREET

BROOKLANDS ESTATE

CNR PENDORING &amp; DAWN STREETS
NORTHCLIFF EXT 25

2185

P © BOX 463
CRESTA

Postal Address

| 2118

Principals

ILJ j'.';_l mbsr Dut=af ftirgh AEpuINTmAnt Atatin

Bt

I FASSON FRANS MUNNK 6404145091086 2011-04-11 Active
|

www.inpxico.com

7 31 West Street, Houghton, Johannesburg, South Africa | Copyright Protected Inoxico (Pty} Ltd.



INOXICG ]

Active Principal Detail
Director 1 Of 1
| Name | BASSON
i. — - L =
: Surname FRANS MUNNK
ID Number 6404145091086
Share % 0.00
CM 29 Date
i Director Indicator Director E
, Occupation BUSINESSMAN
Country ZA !
| SRS S o S !
Status Active !
—— R e ;
| Residential Address 14 CALEDON STREET BROOKLANDS ESTATE CNR PENDORING AND DAWN !f
: : STREET NORTHCLIFF EXT 25 Gauteng 2195
| Business Address . 14 CALEDON STREET BROOKLANDS ESTATE CNR PENDORING AND DAWN !
.i . STREER NORTHCLIFF EXT 25 Gauteng 2195 _ F
Postal Address ! P O BOX 463 CREST Gauteng 2195 :

Enquiry History

MmO Eﬁmilir_l'r_'i'

Last Six Month 0]

Last Year

WwWw.Inoxico.com

8 31 West Street, Houghton, Johannesburg, South Africa | Copyright Protected Inoxico [Pty) Ltd.



INOXICC

Company History

’ [y of Chih g
|

Name Change ,
_Change of Book year

Postal Addressr Change

Regrstered Address Change

Auditor/Acc O Ofﬁcer Change

AudltorlAcc Off icer Change

. Directors/iMember
Change/Secretary/Trust/Both Dir
And Ofiice

| Directors/Member

' Change/Secretary/Trust/Both Dir
nd Office

r

BASSONStatus = Active

[Hinpie

§2014 09-11

WISTER!A TRADING 12
February ) - !2013-07 29
P 0 BOX 282‘_15KENSINGTONKENINGSTONGautengz101 E2012 ___:_3—30
33 LANGERMANN !2012 03-30
| DRIVEKENSINGTONKENINGSTONGauten92094 i
Add RecordName = HAA§BROEK STEYN Status = Current 52012—03 4
Change RecordName = DOUGLAS DIX PEEK &amp 52012-03—14
COMPANYStatus : = Resign f ,
i Changed Record Surname BISHOPFrrst Names = DENNIS ,201 1-04-11
JACOBUSStatus = Resigned :
.New Record Surname = FRANS MUNNKFirst Names = §2011 -04-11

WwWww.inoxico.com

31 West Street, Houghton, lohannesburg, South Africa | Copyright Protected Inoxico (Pty} Ltd.

S NN
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COMPANY STATUTORY REPORT

SUBJECT NAME AXME




INOXICS

SUMmmary:

Registration Number: 2016/074764/07
Registration Date: 2016-02-24 12:00:00 AM
Company Type: Private Company (Pty) Ltd
Report Date: 2017-01-11

Status: In Business

Active Principals: 2

www,inoxico.coth

2 31 West Street, Haughton, Johannesburg, South Africa | Copyright Protected Inoxlco (Pty) Ltd.




INOXICO

Company Details

Company Statutory Information

Registered Name

Last Updated Date

Translated Name

Trading as

| Registration Number:
i B T

ype of Company
| Registration Date
: Date Commenced

Foron rmmrra cwer amin e s

i Financial Year End

Financial Year End
| Effective Date
bn e PR

! Industry (SIC Code)

Status

; Status Date

| Withdrawn from Public

! “ountry of Origin
Region
Authorised Capital
Authorised Shares

Issued Capital

Issued Shared

Business Email

Website

AXME

30 April 2015

2016/074764/07

Private Company (Pty} Ltd
24 February 2016

24 February 2016

September

In Business

No

No Region Provided

RO

R 1,000

www.inoxico.com

31 West Street, Houghton, fohannesburg, South Africa | Copyright Protected Inexico {Pty} Ltd.

————— . e e



INOXICC

Address Information

Physical 4TH FLOOR COMBINED HQ BUILDING
4 BRIDAL CLOSE TYGER FALLS
BELLVILLE
WESTERN CAPE
7530

Postal P O BOX 5050
TYGER VALLEY
BELLVILLE
WESTERN CAPE
7536

Tax Information

ncome Tax Number ! 9943008168

B

www.inoxico.com

4 31 West Street, Houghton, lohannesburg, South Africa | Copyright Protected Inoxico (Pty) Ltd.



InoXico

|
|
|
i

Principals

Sylnane INTMabe Dt iy B Statis

Dats

I S — e e
E { i § .

b ! JOHAN ALWYN | BASSON 7612215143087 I 1976-12-21 | 2016-02-24 b active

o - I ! B T — .. . B
I ] i i

f 5 : SURINA ! BASSON } 7705040051085 g 1977-05-04 E 2016-02-24 Active

1 . I o ! I ' -

www.inoxico.com

5 31 West Street, Houghtan, Johannesburg, South Africa | Copyright Protected Inoxico (Pty) Ltd.



INOXICC

Active Principal Detail

Director 1 Of 2

Name

Surname

ID Number

Share %

CM 29 Date

Director Indicator
Occupation
Country

Status

Residential Address
Business Address

! Postal Address

Director 2 Of 2

: Surname
: | Number
Share %

CM 29 Date

Director Indicator
i' Occupation

Country

Status

Residential Address

Business Address

Postal Address

JOHAN ALWYN
BASSON
7612215143087

o.00

UNKNOWN

it
Active

49 KLEINBRON ROAD KLEINBRON ESTATE SECURITY COMPLEX BRACKENFELL
WESTERN CAPE 7560 _ o )

49 KLEINBRON ROAD KLEINBRON ESTATE SECURITY COMPLEX KLEINBRON
ESTATE SECURITY COMPLEX WESTERN CAPE 7560

P O BOX 5050 TYGER VALLEY BELLVILLE WESTERN CAPE 7536

SURINA
BASSON
7705040051085

0.00

UNKNOWN

ZA
Active

49 KLEINBRON ROAD KLEINBRON ESTATE SECURITY COMPLEX BRACKENFELL
WESTERN CAPE 7560

49 KLEINBRON ROAD KLEINBRON ESTATE SECURITY COMPLEX KLEINBRON
ESTATE SECURITY COMPLEX WESTERN CAPE 7560
P O BOX 5050 TYGER VALLEY BELLVILLE WESTERN CAPE 7536

www.inoxico.com

31 West Street, Houghton, lohannesburg, South Africa | Copyright Protected Inoxico {Pty] Ltd.




INOXICC
Enquiry History

PR N rbepOREnaUinies
30 Days 0
; 60 Days | 0
90 Days 0 -
Last Six Month | 0 )
Last Year 0 - - _

WWW.inoxXico.com

7 31 West Street, Houghton, Johannesburg, South Africa | Copyright Protected inoxlco (Pty) Ltd.
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COMPANY STATUTORY REPORT

SUBJECT NAME THE AXON FOUNDATION




Registration Number:

Registration Date:

Company Type:

Report Date:

Status:

Active Principals:

2012/163517/08

2012-09-07 12:00:00 AM
Non Profit Company (NPC)
2017-01-10

In Business

4

www.inoxico.com

31 West Street, Houghton, Johannesburg, South Africa | Copyright Protected Inoxice (Pty] Ltd.




INOXIC<

Company Details

|
;

Company Statutory Information

Registered Name

Last Updated Date

Translated Name

Trading as

Registration Number:
ype of Company

Registration Date

Date Commenced

Financial Year End

" Financial Year End

e e T e i e i o
'

Effective Date
Industry (SIC Code)
Status

Status Date
Withdrawn from Public
“ountry of Origin
Region

Authorised Capital
Authorised Shares
Issued Capital

Issued Shared

Business Email

Website

S NS [ a— U R S | B —

SUS: DURNE SN NN

¥

THE AXON FOUNDATION

30 April 2015

THE AXON FOUNDATION NPC
201 2,;-1.‘6351 7/08

MNon Profit Company (NPC)

07 September 2012

07 September 2012

September

30 September 2013

In Business

Gauteng

RO

RO

)
[=]

Py
o

www.inoxico.com

31 Wast Street, Houghtan, Johannesburg, South Africa | Copyright Pretected Inoxico (Pty) Ltd.




INOXIC <

Address Information

Physical 18T FLOOR COMBINED HQ
4 BRIDAL CLOSE
TYGERFALLS
WESTERN CAPE
7530 B
| Postal 18T FLOOR COMBINED HQ
4 BRIDAL CLOSE
TYGERFALLS
. WESTERN CAPE
| 7530

Tax Information

T
income Tax Number i 9273662198
i

www.inoxico.com

4 31 West Street, Houghton, Johannesburg, South Africa | Copyright Protected Inoxico {Pty) Ltd.



Vat Information

4820266387

Auditors Information

Auditor Name

Profession Number

Profession Description

Type

Status

Start Date

*  Received Date

" CM 31 Date

Physical Address

Postal Address

Withdrawn from Public

|
s
:
|
'
13

HAASBROEK STEYN

03040141

Auditor

Current

No

32 HANEKOM STREET
NOORDHEUWEL EXT 4

P O BOX 2444
NOORDHEUWEL EXT 4

1756

The South African Institute of Chartered Accountant {SAICA)

WwWW.inoxico.com

31 West Street, Houghton, Johannesburg, South Africa | Copyright Protected Inexice (Pty) Ltd.




LODEWYK PETRUS ’
!

& N

LINDA BASSON

SPIES

JOHAN ALWYN 1 BASSON

DIRK JOHANNES KOTZE

e
;
|
|

6503200157086 ! 1965-03-20
7307275045080 1973-07-27
7612215143087 ' 1976-12-21
L o e T .Ai. e
8408125048089 i 1984-08-12

\{';iu'_l_l"_: b "'II_
e

S e e S mi

2015-02-12 E Active ]
L
2014-08-25 g Active |
P H
2014-08-25 i Active i
P SE———- ERls
2015-02-12 ! Active |
; j

www.inoxico.com

31 West Street, Houghton, Jehannesburg, South Africa | Copyright Protected Inoxice (Pty) Ltd.




INOXIC

Active Principal Detail

Director 1 Of 4

Name

Surname
ID Number
Share %

CM 29 Date

,E Director Indicator
Occupation
Country
Status

Residential Address

Business Address

Postal Address

Director 2 Of 4

Name
Surname
; ID Number
“Share‘-‘;/: -
. CM 29 Date
Director Indicator
-Occupationun B
(sou-ntrlg -

Status

Residential Address

Business Address

. Postal Address

LINDA
BASSON
6503200157086

0.00

Director

ZA
Active

14 CALEDON STREET BROOKLANDS ESTATE NORTHCLIFF EXT 25 GAUTENG 2195

14 CALEDON STREET BEROOKLANDS ESTATE BROOKLANDS ESTATE GAUTENG
21185

P O BOX 463 CRESTA CRESTA GAUTENG 2118

LCDEWYK PETRUS
SPIES
7307275049080

0.00

Director

ZA
Active

82 VYGEBOOM STREET SONSTRAAL DURBANVILLE WESTERN CAPE 7550
82 VYGEBOOM STREET SONSTRAAL SONSTRAAL WESTERN CAPE 7550
82 VYGEBOOM STREET SONSTRAAL DURBANVILLE WESTERN CAPE 7550

www.inoxico.com

31 West Street, Houghton, Johannesburg, South Africa | Copyright Protected Inoxico {Pty) Ltd,

e

-‘_-—.L—-n. (R




INOXICC

Director 3 Of 4

i
5 Name

i' Surname

:: ID Number

CM 29 Date

|
j
f
)
g Director Indicator

Residential Address

Business Address

Postal Address

Director 4 Of 4
’ Name

f Surname

éID Number
[
EShare%

Residential Address
quiness Address

| Postal Address

e ECIINORLE NIRRGETIENG 2180

JOHAN ALWYN

BASSON

7612215143087 |
b

0.00 ]

Director

ZA
Active

14 CALEDON STREET BROOKLANDS ESTATE CNR PENDORING AND DAWN

14 CALEDON STREET BROOKLANDS ESTATE CNR PENDORING AND DAWN
STREETS CNR PENDORING AND DAWN STREETS GAUTENG 2185

P O BOX 463 CRESTA JOHANNESBURG GAUTENG 2118

DIRK JOHANNES

KOTZE

8408125048089

0.00

Director

ZA

Active

132 GLOUCESTER STREET KENLEAF BRAKPAN GAUTENG 1541
132 GLOUCESTER STREET KENLEAF KENLEAF GAUTENG 1541 !
132 GLOUCESTER STREET KENLEAF BRAKPAN GAUTENG 1541 [

wWww,inoxico.com

31 West Street, Houghton, Johannesburg, Sauth Africa | Copyright Protected Inoxico {Pty) Ltd.



INOXICO

Enquiry History

ar Bt r L Enau s
30 Days ¢]
60 Days 0
90 Days - | 0
Last Six Month R o 0
l Last Year i o - o R B

www.inoxico.com

g 31 West Street, Houghton, Johannesburg, South Africa | Copyright Protected Inoxico (Pty) Ltd,




INOXICC

Company History

[ ypEbl Chande:

Registered Address Change

r Directors/Mermber

: Change/Secretary/Trust/Both Dir
j And Office __

E Directors/Member
} Change/Secretary/Trust/Both Dir
E And Office

Dlrectors/Member
; Change/Secretary/Trust/Both Dir
And Office

Dlrectors!Member
; ChangelSecretary/T rust/Both Dir
And Office

mrectors/Member
! Change/Secretary/Trust/Both Dir
E And Office

! DrrectorsfMember
! Change/Secretary/Trust/Both Dir
: And Office

! DlrectorslMehi.ber
Change/Secretary/Trust/Both Dir
And Office _

: Dlrectors/Member
Change/Secretary/Trust/Both Dir
: And Office.

n DlrectorslMember
ChangelSecretaryl Trust/Both Dir
: { And Office

1
1
i

Postal Address Change

eglstered Address Change
1
; Change of Book year
Posta[ Address Change
E Reglstered Address Change

f Directors/Member
: Change/Secretary/Trust/Both Dir
i And Office

10

B e ]

'.II TRHS

18T FLOOR COMBINED HQ 4 BRIDAL CLOSE TYGERFALLS
IWESTERN CAPE7530

| Director ANDREAS JAKOBUS VAN ZYL details was Changed

L

Director DIRK JOHANNES KOTZE was added

]
Director FRANS LODEWYK MUNNIK BASSON details was
Changed

I Director JOHAN ALWYN BASSON details was Changed
i

i

l . ALHISE AL IER e ——

EDlrector LINDA BASSON was added

!
i
ED|rector LODEWYK PETRUS SPIES details was Changed
:
I
i

Unlock PasswordUnIocked byMRESQPassword successfully sent
fto janet@haasbroeksteyn.co.za

Authorlsmg Dlrector DetaﬂsD:rector FuII ForeNames FRANS
,LODEVWK MUNNIKSurname=BASSONID
i Number=6404145091086 e

t Althorising Director Deta:Ilerector Full ForeNames—FRANS

{ LODEWYK MUNNIKSurname=BASSONID
Number=6404145091086Customer Details Director Fuil
ForeNames=CHRISTIAAN JACOBUSSurname=HAASBROEKID
Number=6211065025088

EPOSTNET SUITE #102PRIVATE BAG X 3ATLSVILLE1465 .

AUTOMAN PARK154 NORTH RAND
ROADBARDENEBOKSBURG1459

.February
;154 NORTH RAND ROADBOKSBURGMSQ
r’154 NORTH RAND RO BOKSBURG1459

EFuII ForeNames DAVID

§ U_,Sq_‘..g .

REDVERSSurname JELLIMANAppointmentDate=07/09/2012Stat

Efiottyo Daie
12015-05-14

¥

12015-03-09

|
l.

E2015 03-09

~E 2015-03-09

201 5-03- 09

2015.03-09

12015-03-09

6201'446é-2é

2014-02.24

2014-02- 14

H2014 02-14

'2013 07-29
2013-96-03
2013$06-03
2012-08-07

|

www.inoxico.com

31 West Street, Houghton, Johannesburg, South Africa | Copyright Protected Inoxice (Pty) Ltd.
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i

e

i

4 ,
§2o14 02-24

i

P

e

S
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"SABC !'7

ANNEXURE “O”

Pay your SABC licence and get free funeral cover

2016-08-05 16:00 by Thinus Ferreira

SABC »

Cape Town — The SABC now offers South Africa’s TV licence payers free funeral cover.

The SABC, that turned 80 years old this week, says the free funeral cover is a new reward for loyal
paying SABC TV licence payers.

Currently just under a third of all TV households in South Africa pay or has a valid SABC TV licence as
mandated by law, with the crisis-riddled public broadcaster owed billions in outstanding licence fees.

The SABC is set to report its new financial statements to parliament next month and the
beleaguered broadcaster will likely once again show, as in ail previous years, exorbitant amounts
spent on lawyers to try and chase down licence fee collections.

The SABC announced that SABC TV licence payers now qualify for free funeral cover of R7 500, or a
free online training course to “assist with skills development and enriching people’s lives”.

A SABC TV licence payer, after having paid a licence, can claim free funeral cover through a website.

The SABC says it will “ensure that its public funding is utilised for content that is inspiring and
uplifting for every South African citizen, from education to drama, sport and news and information
that is compelling and entertaining”.
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Text Message
Fri, 04 Mar, 1:26 PM

Thank you for your
payment on TV lic
43991651]. Retain your
receipt as proof of
payment. Pls reply with
your email address to
receive future notices via
email

Today 9 03 AN

Thank you for your
payment on TV licence
439916511, Please visit
http:{faxme.co.za to
claim your free funeral
insurance worth R7
500.00

"SAEL B



Get Free Funeral Cover

« Get FREE funeral cover worth R7 500.

= Receive FREE financial tips to help you
save.

= The funeral cover will be paid for by your
sponsors, who will send you exciting offers
based on your interests.

SGABC 17
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Terms And Conditions

v AxMe Sponsored Funeral Cover

AxMe (Pty) Ltd ("AxMe") hereby obtains the right to advertise on mobile handset, by renting your phene screen for short periods of
time.

You give AxMe the right to advertise on your phene.

In exchange, because we advertise on your phone, we will insure your life so that your estate can pay for your funeral up to R7500
worth of cover, subject to certain terms and conditions set out below, at our own cost 1o remunerate you.

Information obtained during registration will be used to empower advertisers, hence this is an ‘opt-in’ program.

You have no relationship with the insurer other than being the insured life and your estate being the ultimate beneficiary of funeral

cover.

AxMe will utilise its own resources to pay the insurance premium due to the insurer on the life of the registered owner of the Ad
Enabled Phone.

v Period

We will advertise on your phene from the day the date of the installation of the compulsory software that enables the
advertisements until the last day of either the uninstall of the software from the phone, or when the phone is no longer used by the
originally registered person of the AxMe Advertising for Free funeral cover for whatever reason.

The basis of the rental contract is this contract entered into between us, AxMe and you the registrant on the scheme.

v Benefits For Ad Enabled Phone

This benefit is conditional upon the fact that the your SABC TV license is up to date.

The quantum of the funeral cover is determined by the advertising revenue generated by your Ad Enabled Phone,
Your benefit will be calculated in a full 30 day cycle.

No benefit is payable until a full 180-day cycle of advertisements have not been completed.

A minimum number of 150 paid for advertisements viewed in the previous 30-day cycle will be required to qualify for the R7500

funeral cover.

For the first 30-day cycle, only five advertisements per day will count towards the determination of the minimum requirement of 150
advertisements.

The benefit is only available in for individuals ordinarily resident in the Republic of South Africa.

http://axme.co.za/sabe/ter ms-and-conditions. himl 1/8



11132017 Terms And Conditicns
v Validation Of Benefit

We will confirm that the benefit is due to you by comparing the phone MSISDN with your registered telephone number and your
Identity / Passport number. This is to ensure that we contribute towards counterpart of this advertising rental agreement only.

In order to benefit from the funeral cover benefit AxMe acquired, your will have to die and your estate will have to comply with the
claims requirernents of the insurance policy AxMe acquired.

» Warranties

You warrant that you are

« Older than 18 years of age and younger than 65 years of age when you enter this program. If you not are aged between 18
and 65 years, uninstall the software; .

= Arein good health and that to the best of your knowledge, you do not have an iliness, such as heart conditions, cancer and
diabetes, to name but a few, that will lead to the event of an early death.

v No Benefit To You

The value of benefit will be reduced to Zero if:
+ You commit suicide;
* You are a willing participant in any of the following:

« any act of war (whether war is declared or not);

» military action;

o riot;

« jnsurrection;

s civil commotion;

= usurpation of power;

= martial law;

« terrorism;

« any act or deed deliberately committed in viclation of criminal law.

« If any of the warranties are found 1o be inaccurate for a period of six months after the initial conclusion of this rental contract.

v No Financial Advice

No financial advice was given to you as part of the rental agreement to explain the benefits / cover under the contract. Should you
wish to obtain financial advice about financial services products, you have to contact your own financial advisor.

It is also agreed that this free funeral cover AxMe arranged and acquired, is seen 1o be in addition to any other insurance cover,
which you already deem adequate to attend to your life cover needs.

~ Termination

The rental contract can be cancelled unilaterally by AxMe without written notice without any recourse financial or otherwise by you.

The rental contract can be cancelled unilaterally by you by uninstalling the application from your phone without any recourse

financial or otherwise by us.

hitp://axme.co,za/sabeterms-and-conditions.html



1113/2017 Terms And Conditions

v Claims Procedure

As soon as possible after the death of the person that entered into the rental agreement with AxMe, and who is the insured life
under the policy, but not longer than 1 month after the claims event your next of kin have to notify us by registering to claim your
benefit www.axmeads.co.za.

You accept that you am hereby curtailing my right of privacy, to facilitate the assessment of the risk, and the consideration of any
claim for benefits under this rental agreement.

You irrevocably autharise AxMe or any of its agents to obtain from any doctor or any other person, including other insurers and any
associations of such insurers whom you hereby so authorise and request to give, any information which AxMe deems necessary, at
any time (even after my death) and is such detailed, abbreviated or coded form as may from time to time be decided by AxMe or
any of its agents.

AxMe or any of its agents will after initial validation contact you and request;
Claims documentation to be submitted;

+ Legible claim form completed and signed (download from the website).

= Certified copy of an official death certificate issued by the Department of Home Affairs.

= Copy of the deceased’s South African ID Document / Passport.

* Details of the deceased estate, which is the ultimate beneficiary of the product benefit, including the Banking details for the
payment of the benaefit.

* Document BL1663 / DHA-1663 or BL-1680 / DHA1663 ~ contain details of Medical Practitioner, Funeral Parlour and cause
of death.

= SA Police Report / Accident report form, stamped by SA Police / Report from registered Medical Practiticner, full, in the
case of unnatural death.

» Bank statement of the Insured Life under the Policy.

~  User Activity Data collected

MoBC (Pty) Ltd ("MoBC") by policy processes personal data to better our products and services, with full respect for the
fundamental right to privacy. We protect personal data with regards to personal integrity and private life, and ensure the quality of
personal data.

The following describes data collected by MoBC for the Android platform, why it is collected and processed, and the services the
client application ("app") provides using this data.

Data collected by MoBC regarding advertising for rewards service MoBC is a web service that sends adverts generated on MoBC's
servers and sends it to the MoBC app installed on a device. MoBC does not link individual natural persons ("users”) to specific
usage-related data logged on the MoBC servers. MoBC servers log the uniform resource locators {URLs}, ar web addresses, of the
web pages users visit, but not the content on the page. The servers also log users’ |P-addresses, their device make and model,
campaign references for sponsored content and a randomly-generated identifier for the users' app installation,

MoBC stores and processes usage-related data to provide, debug, maintain and optimize the MoBC service including populating
recommended content for the app's Discover feature, MoBC also uses this data to generate aggregated and anonymized statistics
for general internet trend analysis and reporting to MoBC's customers, such as mobile network operators. On the Android platform,
MoBC uses Googie Analytics to measure marketing campaigns. Google Analytics anonymizes this data and MoBC collects it to
improve its products and services.

MoBC collects anonymized device information on Android {Android ID or Advertising ID) to improve its products and measure
marketing campaigns. MoBC may share this data with MoBC's marketing partners/customers. Some third-party sites may monitor
data sent from MoBC, such as numbers of hits and the search terms used. MoBC does not send personally identifiable information
1o these services.
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Data send by MoBC's mobile pariners In the case MoBC has a contractual relationship with your mobile operator, the mobile
operator might send additional data such as your phone number together with the web traffic. MoBC will pass on such additional
data to your mobile operator's approved list of partners. Please note that MoBC does not receive, log or retain such additional data
in any way or mannet.

Data disclosure

MoBC reserves the right to disclose any stored data as required by law or if the company believes that disclosure is necessary to
protect its rights and/or comply with a judicial proceedings, court orders, or legal processes.

Policy updates

Any updates or changes to these privacy provisions will be included in MoBC's Privacy Policy available in this terms and conditions
document.

Explanation of the permissions MoBC requests

When installing MoBC, you will be asked to provide the app with certain permissions to access data on your Android device. The
following describes the permissions MoBC requests, what each permission allows the app to do, and why the app collects this
data.

Measure app storage space

This permission allows MoBC to measure the size of the cache files on the device. [f the size of the cache is large, MoBC can offer
to clear the cache in order to speed up device perfarmance.

Delete all app cache data

This permission allows MoBC to remove cache files in order to speed up device performance, MoBC prompts you before it cleans
the cache.

Read Internet history and bookmarks

This permission allows MoBC to view and replicate any bookmarks stored in the standard Android location, where your stock
browser likely saves them. MoBC displays these bookmarks in its bookmark manager. By request, MoBC can use this data to
import bookmarks into the app.

Importing this data is optional. You must manually initiate the import process; MoBC does not manage your device’s bookmark
data without your consent. If you import your backmarks into MoBC, this data will be stored in your MoBC client. If you sign in to an
MoBC account using MoBC's synchronization service, your data will be collected by MoBC's servers and stored there. Please review
the above section concerning how MoBC treats data collected to provide synchronization services for more information.

Precise location {GPS and network-based)

This permission allows MoBC to access your device's location based on globakpositioning satellites, what network your device
uses to access the web, and the strength of your connection to nearby networks, MoBC uses your location to display ads in the
Discover news feed. Providing your location ensures that this content is relevant to you.

Modify or delete the contents of your USB storage

This permission allows MoBC to access your local file storage on your device. MoBC needs this permission to allow you to
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The following describes data collected by MoBC for the Android platform, why it is collected and processed, and the services the
client application ("app") provides using this data.

Data collected by MoBC regarding advertising for rewards service

MoBC is a web service that sends adverts generated on MeBC's servers and sends it to the MoBC app installed on a device. MoBC
does not link individual natural persons ("users”) to specific usage-related data logged on the MoBC servers. MoBC servers log the
uniform resource locators (URLs), or web addresses, of the web pages users visit, but not the content on the page. The servers also
log users' IP-addresses, their device make and model, campaign references for sponsored content and a randomly-generated

identifier for the users' app installation,
MoBC stores and processes usage-related data to provide, debug, maintain and optimize the MoBC service including populating
recommended content for the app's Discover feature, MoBC also uses this data to generate aggregated and anonymized statistics

for general internet trend analysis and reporting to MoBC's customers, such as mobile network operators.

On the Android platform, MoBC uses Google Analytics to measure marketing campaigns. Google Analytics anonymizes this data
and MoBC collects it to improve its products and services.

MoBC collects anonymized device information on Android (Android ID or Advertising ID) to improve its products and measure
marketing campaigns. MoBC may share this data with MoBC's marketing partners/customers.

Some third-party sites may monitor data sent from MoBC, such as numbers of hits and the search terms used, MoBC does not
send personally identifiable information to these services.

Data send by MoBC's mobile partners

In the case MoBC has a contractual relationship with your mobile operator, the mobile operator might send additional data such as
your phone number together with the web traffic. MoBC will pass on such additional data to your mobile operator's approved list of
partners. Please note that MoBC does not receive, fog or retain such additional data in any way or manner.

Data disclosure

MoBC reserves the right to disclose any stored data as required by law or if the company believes that disclosure is necessary to
protect its rights and/or comply with a judicial proceedings, court orders, or legal processes.

Policy updates
Any updates or changes to these privacy provisions will be included in MoBC's Privacy Policy available in this document.
Explanation of the permissions MoBC requests

When installing MoBC, you will be asked to provide the app with certain permissions to access data on your Android device. The
following describes the permissions MoBC requests, what each permission allows the app to do, and why the app collects this
data.

Measure app storage space

This permission allows MoBC to measure the size of the cache files on the device. If the size of the cache is large, MoBC can offer

to clear the cache in order to speed up device performance.

Delete all app cache data
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This permission allows MoBC to remove cache files in order to speed up device performance. MoBC prompts you before it cleans

the cache.
Read Internet history and bookmarks

This permission allows MoBC ta view and replicate any bookmarks stored in the standard Android location, where your stock
browser likely saves them. MoBC displays these bookmarks in its bookmark manager.

By request, MoBC can use this data to import bookmarks into the app. Importing this data is optional. You must manually initiate
the import process; MoBC does not manage your device's bookmark data without your consent.

If you import your bookmarks into MoBC, this data will be stored in your MoBC client. If you sign in to an MeBC account using
MoBC's synchronization service, your data will be collected by MoBC's servers and stored there. Please review the above section
concerning how MoBC treats data collected to provide synchronization services for more information.

Precise location (GPS and network-based)

This permission allows MoBC 1o access your device's location based on global-positioning satellites, what network your device
uses to access the web, and the strength of your connection to nearby networks. MoBC uses your location to display ads in the
Discover news feed. Providing your location ensures that this content Is relevant to you.

Madify or delete the contents of your USB storage

This permission allows MoBC to access your local file storage on your device. MoBC needs this permission to allow you to
download files from the web and manage them through the app’s interface.

Test access to protected storage

This permission allows MoBC to read the contents of external storage discs on your device, including secure digital (SD) cards or
hard drives connected to your Android device via Universal Serial Bus (USB). MoBC needs this permission to allow you to open,
download to and manage files found on external discs through the app.

Control Near Field Communication

This permission allows MoBC to share information between devices using radio frequencies, when the devices are placed near
each other. MoBC uses this permission to share pages of its active tab between devices. If you place another compatible device
nearby, Android will ask if the page location of the active tab should be shared. Both devices must support Near Field
Communication.

Full network access

This permission allows MoBC te access network data through both Wi-Fi and mobile network connections (for example, GPRS, 3G,
or EDGE connections). MoBC uses this permission to send and receive requests from MoBC servers, which fetch and deliver web

content to your device.
View network connections

This permission allows MoBC to determine whether your device is connected to Wi-Fi or a mobile network connection (for example,
GPRS, 36, or EDGE connections}. MoBC uses this information to prompt you when downloading large files on mobile network
connections. The app asks whether you want to postpone a large download for a later time when your device is connected via Wi-
Fi.
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Read contact data
This permission allows MoBC to read your device's contact data or address book. Using this data, you can choose to find your
contacts on Facebook through MoBC's interface. MoBC prompts you before you opt in to revealing any contact datatoitor

Facebook. The app will not view or use this data without your consent. This permission allows Facebook certain privileges through
its third-party API. Please review the section above concerning data collected by third parties.

Prevent device from sleeping
This permission allows MoBC to prevent your device’s processor from sleeping. MoBC uses this permission to support syncing
services. It keeps the app awake while checking messages from MoBC's servers that inform the app if changes have been made to

your MoBC account. The next time you open MoBC, the app syncs with the server and updates to reflect any changes made on

other devices.

View applications in foreground

This permission allows MoBC to view which applications appear most in the foreground of the Smartphone. MoBC can thus offer
advertising that complements the applications the User is interested in.

Contact Us: nfo@axme.co.za

© 2016 AXME. All rights reserved.
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