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THE SUFREME COURT OF APPEAL OF SOUTH AFRICA

JUDGMENT

PEll Dt
THE SOUTH AFRICAN BROADCASTING
CORPUORATION SOC LIMITED
THE MINISTER OF COMMUAMCETIONG

HLAUDE MOTSOENENG THE CHIEF CPERATING
OFFICER OF THE SOUTH AFRICAN BROADCASTING
CORPORATION SOC LIMITED

- s

DERMOCRATIC ALLIANCE

THE B0ARD OF DIRECTORS OF THE SOUTH AFRICAN
ERVADCASTING CORPORATION SOC LWTED

THE CHAIRPERSON OF THE BOARD OF DIRECTORS
OF THE SOUTH AFRIGCAN BROADCASTING
CORPORATION BOC LIBITED

THE PRESIDENT OF THE REPURLIC OF SOUTH AFRICA

SPEAKER OF THE NATIONAL ASSEMBLY

Reportabis

e Mg 3037015

FIRST APPELLANT

SECGND APPELLANT

THIRD aP2ELLANMT

FIRST RESPOMNGENT

SECCOND RESPONDENT

THIRD RESPONDENT

FOURTH RESPONDENT

FIFTH RESPONDENT




THE PORTFOLIO COMMITTEE FOR COMMUNICATIONS

OF THE NATIONAL ASSEMBLY SIXTH RESPONDENT

THE PUBLIC PROTECTOR SEVENTH
RESPONDENT

and

CORRUPTION WATCH AMICUS CURIAE

Meutral Citation: SABCvDA (393/2015) [2015] ZASCA 156 (8 October 2015).

Coram: Mpati P, Navsa, Ponnan, Swain and Dambuza JJA

Heard: 18 September 2015

Delivered: 8 October 2015

Summary: Remedial action by Public Protector — has legal effect — absent

review — cannot be ignored by State and public institutions — discussion of
cqqstitutional and Iegislfative scheme regulafing powers of Publjg-_Protector — order,:
suspending Chief Operating Officer of the South African Broadcasting Corporation —
held not to offend against separation of powers doctrine — reiteration of caveat

against piecemeal litigation.



ORDER

On appeal from: Western Cape Division of the High Court, Cape Town (Schippers J
sitting as court of first instance), judgment reported sub nom Democratic Alliance v
South African Broadcasting Corporation Ltd & others 2015 (1) SA 551 (WCC).

The appeal is dismissed with costs including the costs attendant upon the

employment of two counsel.

JUDGMENT

Navsa and Ponnan JJA (Mpati P, Swain and Dambuza JJA concurring):

[1] ‘Sed quis custodiet ipsos custodes?"! In posing that question, the Roman Poet
Juvenal (Satura VI lines 347-8) was suggesting that wives could not be trusted and
that keeping them under guard was no solution because guards could not
themselves be trusted. Leonid Hum?iéi, in accepting the Nobel Prize in Economic

Sciences, stated: 'Yes, it would be absurd that a guardian should need a guard.?

[2] In constitutional democracies, public administrators and State institutions are
guardians of the public weal.? In South Africa that principle applies to administration

! ‘But who will guard the guards themselves?’

2 L eonid Hurwicz ‘But who will guard the guardians?’ Nobel Prize Lecture delivered on 8 December
2007, available at htip./Mww.nobelprize.org/nobel_prizes/economic-sciencesAaureates/2007/hurwicz
_lecture.pdf, accessed on 1 October 2015.

? So, for example s 195(1) of the Constitution provides:

‘Public administration must be governed by the democratic values and principles enshrined in the
Constitution, including the following principles:

fa) A high standard of professional ethics must be promoted and maintained.

{b) Efficient, economic and effective use of resources must be promoted.

(¢) Public administration must be development-criented.

(d) Services must be provided impartially, fairly, equitably and without bias.



in every sphere of government, organs of State and public enterprises.* Section 41
of the Constitution requires all spheres of government and ali organs of State to,
amongst other things, ‘secure the welibeing of the people of the Republic’, to
‘provide effective, transparent, accountable and coherent government’, to ‘respect
the constitutional status, institutions, powers and functions of government in the
other spheres’ and not to exercise their powers and functions in a manner that
encroaches upon the institutional integrity of government in another sphere.
Significantly, s 41 of the Constitution dictates that all spheres of government and all
organs of State must co-operate with one another and must assist and support one
another. They are required to co-ordinate their actions, to adhere to agreed
procedures and to avoid legal proceedings against one another. In constitutional
States there are checks and balances to ensure that when any sphere of
government behaves aberrantly, measures can be implemented and steps taken to
ensure compliance with constitutional prescripts. In our country, the: office of the
Public Protector, like the Ombud in comparable jurisdictions, is one important
defence against maladministration and corruption, Bishop and Woolman state the
following:®

‘The Pubiic Protector's brief, as initially adumbrated in the Interim Constitution, and as now
determined by the Final Constitution and the Public Protector Act ... is to watch the
watchers and to guarantee that the government discharges its responsibilities without fear,

favour or prejudice.' (Footnotes omitted.)

{e) People’s needs must be responded to, and the public must be encouraged to participate in policy-
making.

(/) Public administration must be accountable.

(g) Transparency must be fostered by providing the public with timely, accessible and accurate
information.

{h) Good human-resource management and career-development practices, to maximise human
potential, must be cultivated.

(i) Public administration must be broadly representative of the South African People, with
employment and personnel management practices based on ahility, objectivity, fairness, and the need
to redress the imbalances of the past to achieve broad representation.’

4 Section 195(2) of the Constitution reads:

‘The above principles [see footnote 3 above] apply to —

{a) administration in every sphere of government;

(b) organs of State; and

{c) public enterprises.’

° See the chapter entitled ‘Public Protector’ by Michael Bishop and Stuart Woolman, in Stuart
Woolman and Michael Bishop (eds) Constitutional Law of South Africa 2 ed (Service 6, 2014), at 24A-
2,



(3] In modern democratic constitutional States, in order to ensure governmental
accountability, it has become necessary for the guards to require a guard. And in
terms of our constitutional scheme, it is the Public Protector who guards the guards.
That fundamental tenet lies at the heart of this appeal, in which we consider the
Public Protector’s powers and examine the constitutional and legislative architecture
to determine how State institutions and officials are required to deal with remedial

action taken by the Public Protector.

[4] The litigation culminating in the present appeal arose, so it is alleged,
because of the failure by the first appeliant, the South African Broadcasting
Corporation (the SABC), a national public broadcaster, regulated by the
Broadcasting Act 4 of 1999 (the BA) and the second appellant, the Minister of
Communications (the Minister), to implement remedial action directed by the Public
Protector, a Chapter Nine institution established by s 181(1)(a) of the Constitution, in
a damning report compiled by her. At the outset it is necessary to record that the
State, in terms of s 8A(2) of the BA, is the sole shareholder in the SABC. Section
3(1) of the BA provides, inter alia, that the South African broadcasting system:

‘(a) serves to safeguard, enrich and strengthen the cultural, political, social and economic

fabric of South Africa;
{b) operates in the public interest and strengthens the spiritual and moral fibre of society;

L

5] - Between November 2011 and Febru’é'fy 2012 the Public” Protector received
complaints from three former empioyees of the SABC. Those complaints in essence
related to the alleged irregular appointment of the third appellant, Mr Hlaudi
Motsoeneng, as the Acting Chief Operations Officer (the Acting COQ) as well as
systemic maladministration relating, inter alia, to human resources, financial
management, governance failure and the irregular interference by the then Minister
of Communications,® Ms Dina Pule, in the affairs of the SABC. On 17 February 2014
and following upon a fairly detailed investigation of those allegations, the Public

% The Minister of Communications is the Minister charged with the administration of the Broadcasting
Act.



Protector released a report relating to her investigation entitled ‘When Governance
and Ethics Fail’.”

6]

The Public Protector concluded that there were ‘pathological corporate

governance deficiencies at the SABC’ and that Mr Motsoeneng had been allowed ‘by

successive [bloards to operate above the law'. Her key findings in respect of Mr

Motsoeneng, who she singled out for particularly scathing criticism, were that:

(i)
(ii)

(iii)

(iv)
(v)

(vii)

-
-

(vili)

(viiii)

his appointment as Acting COO was irregular;

the former Chairperson of the SABC Board, Dr Ben Ngubane, had acted
irregularly when he ordered that the qualification requirements for the
appointment to the position of COO be altered to suit Mr Motsoeneng'’s
circumstances;

his salary progression from R1.5 million to R2.4 million in one fiscal year was
irregular;

he had abused his power and position to unduly benefit himself;

he had fraudulently misrepresented, when completing his job application form
in 1995 and thereafter in 2003 when applying for the post of Executive
Producer: Current Affairs, that he had matriculated;

he had been appointed to several posts at the SABC despite not having the
appropriate qualifications for those posts;

he was responsible, as part of the SABC management, for the irregular
appointment of the SABC’s Chief Financial Officer; . i
he was involved in the irregular termination of the erhployment of several
senior staff members resuiting in a substantial loss to the SABC;

he had unilaterally and irregularly increased the salaries of various staff

members which resulted in a salary bill escalation of R29 million.

! Public Protector's Report No 23 of 2013/2014. -The full title of the Report, filed by the Public
Protector in terms of s 182(1)(b) of the Constitution and s 8(1) of the Public Protector Act, reads: ‘A
report on an investigation into allegations of maladministration, systemic corporate governance
deficiencies, abuse of power and the irregular appointment of Mr Hlaudi Motsoceneng by the South
African Broadcasting Corporation (SABC).’

The Public Protector borrowed from a former member of the SABC Board, who had stated: ‘When
governance and ethics fail, you get a dysfunctional organization. Sadly those in charge cannot see
that their situation is abnormal. That has been the case at the SABC for a long time . . . ' A copy of the
report is available at: http://www.pprotect.org/library/investigation_report/2013-14/SABC%20FINAL %
20REPORT%2017%20FEBRUARY%202014.pdf, accessed 1 October 2015.
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Moreover, the Public Protector found that the Department of Communications and
the then Minister Pule, aided and abetted by Mr Motsoeneng, had unduly interfered
in the affairs of the SABC. Such conduct, so she stated, ‘was unlawful and had a
corrupting effect on the SABC Human Resources’ practices’ and ‘was grossly

improper and constitutes maladministration’.

(7] As regards the Minister, the Public Protector, purportedly in terms of s 182 of
the Constitution, directed the following to the Minister of Communications at the time
of the report, Mr Yunus Carrim (who had since replaced Ms Dina Pule):

“11.2 The current Minister of the Department of communications: Hon. Yunus

Carrim

11.2.1. To institute disciplinary proceedings against Mr Themba Phiri in respect of his
conduct with regard to his role in the irregular appointment of Ms Duda as the SABC
CFO.

11.2.2. To take urgent steps to fill the long outstanding vacant position of the Chief
Operations Officer with a suitably qualified permanent incumbent within 90 days of
this report and to establish why GCEOQ's cannot function at the SABC and leave
prematurely, causing operational and financial strains.

11.2.3. To define the role and authority of the COO in relation to the GCEQ and ensure that
overlaps in authority are identified and eliminated.

11.2.4. To expedite finalization of all pending disciplinary proceedings against the suspended
CFO, Ms Duda within 60 days of this report.’

8]  The Public Protector directed the Board of the SABC to ensure that:

(i) all monies are recovered which were irregularly expended through unlawful
and improper actions from the appropriate persons;

(i) appropriate disciplinary action was taken against Mr Motsoeneng for his
dishonesty relating to the misrepresentation of his qualifications, abuse of
power and improper conduct in the appointments and salary increments of
certain staff and for his role in the purging of senior staff members resulting in
numerous labour disputes and settlement awards against the SABC;

(i)  any fruitless and wasteful expenditure that had been incurred as a result of

irregular salary increments to Mr Motsoeneng is recovered from him.



The Public Protector also required each of the Minister and the SABC Board to
submit an implementation plan within 30 days indicating how the remedial action

would be implemented and for all such actions to be finalised within six months.

[9] On 7 July 2014, instead of implementing the Public Protector's remedial
action and without notice to her, the SABC Board resolved that Mr Motsoeneng be
appointed the permanent COO of the SABC. This was accepted by the new Minister
(who had by that stage replaced Mr Yunus Carrim), Ms Faith Muthambi, who
approved and formally announced his appointment the next day. Both the Board and
the Minister acted as they did without reference to the Public Protector. Aggrieved,
the Democratic Alliance (DA), the official opposition political party in the National
Assembly, applied to the Western Cape Division of the High Court, Cape Town (the
High Court), to first suspend and then set aside Mr Motsoeneng’s appointment. it
contended that in the light of the damning findings of the Public Protector in relation
to Mr Motsoeneng and the clear requirements for the appointment of the COO, his

appointment to that position was irrational and unlawful.

[10] The application was brought in two parts. Part A was an urgent application

seeking, inter alia, the following relief:

‘2. Directing that the Seventh Respondent ("Motsoeneng”} is suspended with immediate
effect from his position as Chief Operating Officer (“COQ") of the First Respondent (“SABC"),
and shall remain suspended at Ieast untit the fi nalfzatlon of the disciplinary proceedlngs to be
brought agamst him in terms df para 3 and the determination of the review" relief sought in
Part B;

3. Directing the Second Respondent (“the Board”) to institute disciplinary proceedings
against Motsoeneng within five (5) days of the date of this court’s order;

4. Directing the Board, within five (5) days of the date of this court's order, to appoint a
suitably qualified person as acting COQ to fill the position pending the appointment of a
suitably qualified permanent COQ;

9. Ordering that the members of the Board who voted in favour of the appointment of
Motsoeneng as COO, and the Fourth Respondent (“the Minister") in their personal capacities

pay the Applicant's costs on an attorney and client scale;

[11] Part B sought relief as follows:



‘7. Reviewing and setting aside the decision taken by the Board, on or about 7 July 2014, to
recommend the appointment of Motsoeneng as COQ;

8. Reviewing and setting aside the decision taken by the Minister, on or about 7 July 2014,
to approve the recommendation made by the Board to appoint Motsoeneng as COO;

9. Directing the Board to recommend the appointment of, and the Minister to appoint, a
suitably qualified COO within 60 days of the date of the court's order;

10. Directing that, if the Board and/or the Minister fail to comply with the terms of paragraph
9, the Third Respondent (“the Chairperson”), and the Minister, shall file affidavits within 70
days of the date of this court’s order giving reasons why all the members of the Board and
the Minister should not be held in contempt of court;

11. Declaring that, the decisions to recommend and appoint Motsoeneng as COO before
responding to the report of the Ninth Respondent [the Public Protector] dated 17 February
2014 and titled ‘When Governance and Ethics Fail’, the Board and the Minister respectively
were inconsistent with the Constitution, particularly section 181(3) of the Constitution, and
invalid;

12. Ordering that the members of the Board who voted in favour of the appointment of
Motsoeneng as COOQ, and the Minister in their personal capacities pay the Applicant's costs

on an attorney and client scale;

¥

[12] The application cited the SABC, the Board of Directors of the SABC and the
Chairperson of the Board of Directors of the SABC (collectively referred to as the
SABC) as the first to third respondents. The Minister of Communications, the
President of the Republic of South Africa-the Speaker of the National Assembly, the -
Portfolio Committee for Communications of the National Assembly, Mr Motsoeneng
and the Public Protector were cited as the fourth to ninth respondents respectively.
No relief was sought against the President, the Speaker and the Portfolio
Committee. They accordingly took no part in the proceedings either in this court or
the one below. The SABC opposed the application as did the Minister and Mr
Motsoeneng. We turmn presently to the role played by the Public Protector in the
preceding litigation and the present appeal.

[13] In support of the application, Mr James Selfe, the chairperson of the Federal
Executive of the DA, relying principally on the Public Protector's report, stated in the

founding affidavit:
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‘34.  First, the Public Protector concluded that Motsoeneng had fied about his
qualifications when applying for the COQ position, and when applying for his earlier positions
at the SABC. Motsoeneng lied about having obtained a matric certificate and made up
imaginary grades on his application form. It appears that the SABC Board may have been
aware of this misrepresentation and appointed Motsoeneng nonetheless. As the Public
Protector notes, Motsoeneng’s attempt to rely on this connivance only exacerbates his crime
as he showed no remorse for his unethical conduct. The lie was necessary as a matric was
a minimum requirement for the position (as it had been for his earlier positions). The Public
Protector described this as fraudulent.

35. Importantly, Motsoeneng admitted in his interview that he had lied in his application
form. In addition, his fraudulent misrepresentation was known to the SABC from at least
2003 when a Group Internal Audit into the allegation that found he had indeed
misrepresented himself by stating that he passed matric in 1991. The audit recommended
that action should be instituted against Motsoeneng for his misrepresentation. This did not

occur.

51. Appointing Motsoeneng in a permanent position would have been unlawful and
irrational even if all the correct procedures had been followed. However, not only did the
Board and the Minister appoint an admitted fraudster who had single-handedly cost the
SABC tens of millions of rand and completely undermined public confidence and good
corporate governance, it completely ignored the relevant legal provisions when it did so.

52. The DA was not privy to the detaiis of the appointment of Motsoeneng, but those
details have been widely exposed in the press. | rely on several of those media reports for
the facts contained [in this] section. I attach several of them as annexures . . . . Rather than
refer to the media reports for each allebation, | tell the sordid‘ story with reference to all the
media reports together as the source. Except where | note otherwise, none of the key
allegations have been denied by the Board or the Minister.

53. One of the obstacles to filling the post of COO — and part of the reason Motsoeneng
served in an acting capacity for so long — was that Mr Mvuzo Mbebe had obtained an
interdict preventing the post from being filled on a permanent basis. Mbebe had been
recommended as COQ in 2007 by the Board, but his recommendation was overturned when
a new chairperson — Ms Khanyi Mkhonza — took office. The interdict prevented the Board
from permanently filling the post pending Mbebe's review of the Board's reversal.

54, This matter was close to being resolved by the previous Minister, Mr [Yunus] Carrim.
It appears that the matter may have been finally settled by the current Minister [Ms Faith
Muthambi] sometime in early July. The Minister arrived at a Board meeting on 7 July 2014 in
possession of a note of settlement of the Mbebe dispute. If valid this would open the way for
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the appointing a new COO. However, Mbebe had denied that there has been a final
settlement.

§5. Even if the matter had been settled, it would merely start the process of advertising,
shortlisting and interviewing candidates. That process had not yet started because it was
believed Mbebe's interdict prevented any fresh appointment. In addition, the question of
filling the new post of the COQO was not on the agenda of the 7 July Board meeting.

56. However, it appears that when the Minister arrived at the SABC at 19:00 on 7 July
2014, she entered into a private conference with the Chairperson. When the Chairperson
emerged from that conference at about 21:00, she proposed to the Board that it immediately
appoint Motsoeneng as the permanent COQ.

57. It appears that, in addition to the fact that the Mbebe issue had been resolved, the
Chairperson informed the Board that it was necessary fo appoint Motsoeneng because of a
threat from his lawyers. Motsoeneng's attorneys had written stating that he was entitled to be
appointed based on a “legitimate expectation”, as he had been acting in the position for so
long. The Chairperson relied on this document, and his assertion that Motsoeneng was
performing well in his position to justify the appointment. The Chairperson also read out a
letter from Motsoeneng that one Board member described “saying what a great person he is.
in the letter, Hlaudi attributes all the success of the SABC to himself . . . like there is no one
else working there”.

58. Understandably, several board members objected. They claimed that the proper
process — which, as | explain below, requires that the position be advertised, candidates
shortlisted and interviewed — had not been followed. It is unclear whether they also raised
the Public Protector's Report. Five of the eleven board members did not support his
appointment: two abstained (Prof Bongani Khumalo and Vusumuzi Mavuso) and three voted
against (Ronnie Lubisi, Krish ‘Naidoo and Rachel kalidass). The remaiﬁing six board
members voted in favour (The Chairperson, Prof Mbulaheni, Obert Maghuve, Nomvuyo
Mhlakaza, Ndivhoniswani Tshidzumba, Leah Khumalo and Hope Zinde).

59. After resolving to appoint Motsoeneng, the Board passed its recommendation on to
the Minister for her approval at around 23:30 on 7 July 2014. The Minister informed the
Board that she would “apply her mind” to the issue. She applied it extremely quickly as, the
next day, 8 July 2014, she announced the appointment of Motsoeneng.

80. At no point did the Board or the Minister explain to the Public Protector why they
were ignoring her findings and appointing Motsoeneng in a permanent position. Indeed,
when responding to queries about how Motsoeneng could possibly be appointed in light of
the PP Report, the SABC’s spokesperson Kaizer Kganyago replied: “The Public Protector
has nothing to do with [the permanent appointment of Motsoeneng]. The two are not
together . . . | don’t know how the two are related.”
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61. However, at a press briefing on 10 July 2014, the Minister indicated that the SABC
Board had obtained the opinion of an independent iaw firm “to investigate all the issues
raised by the Public Protector”. The Minister stated that she and the Board were “satisfied
that the report . . . cleared Mr Motsoeneng of any wrongdoing”. The Minister provided no
details about the contents of the law firm's report.’ (Emphasis in original, formatting altered

slightly.)

[14] In opposing the application, both Ms Tshabalala, the then Chairperson of the
SABC Board and Minister Muthambi denied that the Public Protector's findings and
remedial action had been ignored or that Mr Motsoeneng’s permanent appointment
was irregular. In that regard the former said:

‘49.  Reasonably soon after receipt of the Public Protector's Report, and in addition
to internal considerations of the Public Protectors Report and its findings and
recommendations, the Board procured the services of Mchunu Attorneys, a firm of attorneys,
to assist it in considering and investigating the veracity of the findings and recommendations
by the Public Protector, as well as to assist the Board and management to respond to the
Public Protector. Mchunu Attorneys reviewed the Pubiic Protector's Report and investigated
its findings and recommendations for purposes of advising the Board. Mchunu Attorneys
prepared a report in respect of its task and gave advice to the Board.’

[15] Ms Tshabalala did not annex a copy of the report from the firm of attorneys to
her affidavit, stating that it was privileged. She added that the Board did not
dlsregard the report of the Public Protector Accordlng to her, a Commlttee of Chalrs
had been establlshed to deal with it. Shé asserted that the ‘Board had been in-
constant communication with the Public Protector regarding her implementation plan
and the Board's difficulties therewith. And later on in her affidavit, she stated quite
emphatically:

1125.2. | deny what may be defamatory statements that Mr Motsoeneng is a fraudster
as alleged in paragraph 51 [of the founding affidavit], based on the findings of the Public
Protector, which have been demonstrated fo be false in this regard.

125.3 The allegations contained in paragraphs 53 to 64 [of the founding affidavit] are based
on media reports. They constitute hearsay evidence. Once the review record has been filed,
reliable evidence will be before the Court and the Board will deal with the allegations in full in
response to Part B of the notice of motion. Suffice to state that the allegations are denied to
the extent that they suggest that the appoiniment of Mr Motsoeneng is unlawful and

irrational.

NN
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125.4. The Minister was empowered to accept the recommendation of the Board and to
appoint Mr Motsoeneng as the COO of the SABC. Any alleged failure by the Board to follow
procedures set out in the Articles of Association did not preclude the 100% shareholder,
empowered under the Broadcasting Act read with the Articles of Association to appoint a
COO, to approve the appointment of Mr Motsoeneng. The legal basis for this contention, as
well as the relevant facts, will be fully set out in the answering affidavit to Part B of the notice
of motion. The outcome of Part A does not depend on this. | am advised and respectfully
submit that this is not a case of an applicant seeking interim relief that is linked directly to the
final relief sought — as in Part A (allegedly interim) and Part B of the notice of motion (final).’

(Our emphasis.)

[16] In opposing the DA’s application the Minister stated in her answering affidavit:

“14.  [At the meeting with the chairperson of the Board on 7 July 2014] | then
raised my concerns with the Chairperson of the board of the [SABC] who then provided to
me the transcript of the interview between the Public Protector and [Mr Motsoeneng]. After
reading such transcript, | was satisfied that the [Mr Motsoeneng] did not lie to the first
respondent about the Matric qualification. | was then satisfied that the [Mr Motsoeneng] is
competent and has the necessary expertise to be appointed as the Chief Operations Officer.
15. | considered in that regard the further qualifications which [Mr Motsoeneng] had
obtained throughout his employment with the [SABC] which are mentioned in the report of
Mchunu Attorneys. | also considered the fact that {Mr Motsoeneng] had gained the
necessary experience and acquitted himself exceptionally well for a period of almost three
years when he was acting as the Chief Operations Officer.

- - - -

33.2 The repor't of Mchunu Attorneys‘ shows that the [SABé Board] has not ignored the
findings of the Public Protector. That report shows that the [SABC Board] sought advice on
how to deal with that report. Based on the advice it received the [SABC Board] considered it
appropriate to conclude that the [Mr Motsoeneng] did not mislead the [SABC] about his

qualifications.

414 However, | intend to engage the Public Protector on her findings, and bring to her
attention facts which were uncovered by' Mchunu Attorneys which could well affect her
findings.

42. | have already indicated that | intend to engage the Public Protector in the light of
facts which were established by Mchunu Attorneys, in their investigation. | have prepared the
response of my office to the Public Protector of which such report will reach the Public

', Iy ', g,
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Protector’s office in time, | will also meet the portfolio committee on communications on the
26 August 2014 to take them through my reply to the Public Protector.

43.1 Once again, | point out that the findings contained in the report of the Public Protector
should be considered in the light of the report by Mchunu Attorneys and the transcript of the
interview between [the] Public Protector and [Mr Motsoeneng), which | meant to believe that
the [SABC] will bring it to the attention of this court.’

45.2. | have been advised that the [DA] is not entitled to rely on newspaper reports referred
in this paragraph. | object to the admissibility of annexure[s] . . = on the grounds that they
constitute inadmissible hearsay evidence,

46.3. | deny that | arrived at the board meeting of the 7 July 2014 with a so called note of
settlement on Mbebe’s matter. It is further not true that | had a two hours meeting with the
[SABC Board Chairperson] upon my arrival to the said board meeting. As a matter of
protocol it is the duty of the [SABC Board Chairperson] to give me a brief of the issues.

47.1. | admit that | was present at the offices of the [SABC] on 7 July 2014. | went to those
offices upon the invitation of the chair of the [SABC].

47.2. | only entered the meeting room after the [SABC Board] had concluded deliberations
as per invitation of its chair.

47.3. | did not propose to the [SABC Board] that its members should appoint [Mr
Motsoeneng] in a permanent capacity or in any capacity at all. | could not have done so,
having regard to the independence of the [SABC Board], and the decision-making process
that must be followed in making such appointments. )
50.2. |informed the chair of the [SABC Board] that | can only act upon the decision of the
[SABC Board] once | received a recommendation from the [SABC Board] which motivated its
decision to recommend the appointment of the [Mr Motsoeneng].

50.3. On 8 July 2014 | received recommendation from the [SABC Board], together with
several documents, including the report of Mchunu Attorneys which deal with their advice on
the findings and remedial action of the Public Protector.

50.4. | did consider that recommendation and supporting documents, and thereafter
decided to accept the recommendation on 8 July 2014,

50.5. | considered it my duty to make the decision on the recommendation of the [SABC
Board] as expeditiously as was possible because the matter was urgent, and | had the
constitutional duty to make a decision on that recommendation diligently and without delay.

'k ‘b 'L Y
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51.3. | will continue to engage the Public Protector on her findings and remedial action
relating to [Mr Motsoenegl]. | will, in that regard, make available to her the findings of Mchunu
Attorneys, and ask her to consider whether that report impacts on her findings, and if so, to

what extent.’

[17]  After initially intimating that she would abide the decision of the High Court,
the Public Protector felt constrained to file an affidavit with that court because, as
she put it:

‘No relief is sought by the Applicant against me. Nor do any of the Respondents seek to
launch a counter-application to review the Report and set aside my findings contained
therein. Therefore, when | originally received the application, | did not file a notice of
intention to oppose the application. However, when [ read the answering affidavits filed on
behalf of the First — Third Respondents [the SABC, the SABC Board, and the SABC Board
Chairperson] and the Eighth Respondents [Mr Motsoeneng], it became clear that the main
thrust of their case was to discredit the Public Protectors reports and the findings and
remedial action taken therein. The First — Third and Eighth Respondents seek to do this in
circumstances where no Respondent had brought a counter-application to review and set
aside the Report and its contents. Moreover, the answering affidavits filed by those
Respondents are replete with inaccuracies with respect to the Report and its contents. It
therefore became clear to me, that | need to place certain facts and considerations before
this Court in an effort to assist the Court in its adjudication of this matter and in order to
clarify the role of the Public Protector and the status of the findings and remedial action

taken in my Report.’

- = 3 - -
-

[18] The Public Protector expressed the view that the principles of co-operative
governance contemplated in the Constitution required the Minister and the SABC to
have submitted an implementation plan to her, which they had failed to do. She
therefore suggested that she was obliged to ventilate the issues in the current
proceedings, rather than through co-operative governance processes. According to
the Public Protector, Mr Yunus Carrim, undertook in Parliament to implement the
remedial action. However, this was not done. Also the Board of the SABC, on more
than one occasion, had indicated that it was engaging with the report and sought
extensions from her in order to comply. The extensions were granted and
notwithstanding indications by the Chairperson of the Board that the report was
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being given due consideration and that an implementation plan would be furnished,

her remedial action was ignored.

[19] The court below (Schippers J), formulated the primary question for
adjudication as follows: Are the findings of the Public Protector binding and
enforceable? He examined the relevant provisions of the Constitution and the Public

Protector Act 23 of 1994 (the Act) and reasoned:

90. ... The powers and functions of the Public Protector are not adjudicative.
Unlike courts, the Public Protector does not hear and determine causes. The Report itself
states that in the enquiry as to what happened the Public Protector relies primarily on official
documents such as memoranda and minutes, and less on oral evidence. In the enguiry as to
what should have happened the Public Protector assesses the conduct in question in the
light of the standards laid down in the Constitution, legislation, and policies and guidelines.
51. Further, unlike an order or decision of a court, a finding by the Public Protector is not
binding on persons and organs of State.? If it were intended that the findings of the Public
Protector should be binding and enforceable, the Constitution would have said so. Instead,
the power to take remedial action in s 182(1)(c) of the Constitution is inextricably linked to
the Public Protector's investigatory powers in s 182(1)(a). Having regard to the plain wording
and context of s 182(1), the power to take appropriate remedial action, in my view, means no
more than that the Public Protector may take steps to redress improper or prejudicial
conduct. But that is not to say that the findings of the Public Protector are binding and
enforceable, or that the institution is ineffective without such powers.’'
Then, somewhat_ contradictorily, he stated: .

‘59. Héwéver, the fact that th'e:ﬁndings of and remeail’é'l action taken by the Public
Protector are not binding decisions does not mean that these findings and remedial action

are mere recommendations, which an organ of State may accept or reject.’

[20] Schippers J concluded:

‘74.  For these reasons | have come to the conclusion that the findings of the
Public Protector are not binding and enforceable.’® However, when an organ of State rejects
those findings or the remedial action, that decision itself must not be irrational.’

8 And in a footnote, the court below refers to section 165(5) of the Constitution, which reads:

‘An order or decision issued by a court binds all persons to whom and organs of State to which it
applies.’

® Note that where we have quoted from other judgments, we have omitted the square brackets around
the relevant paragraph numbers so as to avoid confusion.
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He thus proceeded to consider whether the decision by the SABC to recommend -
and the Minister's decision to appoint - Mr Motsoeneng as the permanent COO was

rational. On that score the learned judge held:

‘83.  The conduct of the board and the minister in rejecting the findings and
remedial action of the Public Protector was arbitrary and irrational and, consequently,
constitutionally unlawful. They have not provided cogent reasons to justify their rejection of
the findings by the Public Protector of dishonesty, maladministration, improper conduct and
abuse of power on the part of Motsoeneng.’

[21] The learned judge accordingly issued the following order:

“1. The Board of the South African Broadcasting Corporation Ltd (SABC) shall, within 14
calendar days of the date of this order, commence, by way of serving on him a notice
of charges, disciplinary proceedings against the eighth respondent, the chief
operations officer (COQ), Mr George Hlaudi Motsoeneng, for his alleged dishonesty
relating to the alleged misrepresentation of his gualifications, abuse of power and
improper conduct in the appointments and salary increases of Ms Sully Motsweni;
and for his role in the alleged suspension and dismissal of senior members of staff,
resulting in numerous labour disputes and settlement awards against the SABC,
referred to in para 11.3.2.1 of the report of the Public Protector dated 17 February
2014,

An independent person shall preside over the disciplinary proceedings.

The disciplinary proceedings referred to in para 1 above shall be completed within a
period of 60 calendar days after they have been commenced. If the proceedings are
not completed withjin that time, the chairpérson of the board of the SABC shall deliver- "
an affidavit to this court:

{a) explaining why the proceedings have not been completed; and

10 We note that some support for the approach of Schippers J is to be found in Bishop & Woolman {op
cif), who opine that one of the most common criticisms levelled at the Public Protector or ombudsmen
generally is that the institution lacks the power to make ‘binding decisions’. According to them, the
real strength of the office lies in the power to investigate and report effectively. In this regard they
refer (at 24A-3) to the following from Stephen Owen (S Owen 'The Ombudsman: Essential Elements
and Common Challenges' in Linda C Reif (ed) The International Ombudsman Anthology (1999} at 51,
54--5):

‘Through the application of reason the results are infinitely more powerful than through the
application of coercion. While a coercive approach may cause a reluctant change in a single decision
or action, by definition it creates a loser who will be unlikely to accommodate the recommendations in
future actions. By contrast when change results from a reasoning process it changes a way of
thinking and the result endures for the benefit of potential complainants in the future.’
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(b) stating when they are likely to be completed. The applicant shall be entitled,
within five calendar days of delivery of the affidavit by the Chairperson, to
deliver an answering affidavit.

4. Pending the finalisation of the disciplinary proceedings referred to in para 1, and for
the period referred to in para 3 above, the eighth respondent shall be suspended on

full pay'.

[22] With the leave of the court below, the SABC, as the first appellant, the
Minister, as the second, and Mr Motsoeneng, as the third, appeal to this court
against the judgment of the court below. The DA opposes the appeal. The Public
Protector instructed counsel to file heads of argument and address us from the bar
on the status and effect of her findings and remedial action. Corruption Watch, a civil
society organisation, who was granted leave by the President of this court to
intervene as an amicus curiae in the appeal, endorses the Public Protector's
contention that on a proper interpretation of s 182 of the Constitution, read with the
Act, she has the power to take remedial action which cannot be ignored by organs of
State.

[23] For a proper understanding, it is necessary to contextualise the position and
purpose of the Public Protector within our Constitutional framework, and to consider
her powers. As our interpretation differs from that of the court below, it is necessary
that we do so in some detail. South Africa’s Chapter Nine institutions were
established as independent watchdogs to strengthen constitutional democracy-in the
Republic. Section 181(1) of the Constitution lists the institutions supporting

constitutional democracy as:

{a)The Public Protector.

(b} The South African Human Rights Commission.

(c) The Commission for the Promotion and Protection of the Rights of Cultural, Religious and
Linguistic Communities.

(d) The Commissioner for Gender Equality.

{e)The Auditor-General.

(f) The Electoral Commission.’
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[24] Section 181(2) of the Constitution states that ‘[tlhese institutions are
independent, and subject only to the Constitution and the law’. For their part, ‘they
must be impartial and must exercise their powers and perform their functions without
fear, favour or prejudice’. Section 181(3) imposes a positive obligation on other
organs of State, who ‘through legislative and other measures, must assist and
protect these institutions’ to ensure their ‘independence, impartiality, dignity and
effectiveness’. Section 181(4) specifically prohibits any ‘persan or organ of the State’
from interfering with the functioning of these institutions. However, our Constitution
does attempt to strike a balance between their independence, on the one hand, and
accountability, on the other. To that end, s 181(5) provides that: ‘[tlhese institutions
are accountable to the National Assembly, and must report on their activities and the
performance of their functions to the Assembly at least once a year.’ But as the
Constitutional Court peointed out in /ndependent Electoral Commission v Langeberg
Municipality [2001] ZACC 23; 2001 (3) SA 925 (CC) para 27: the Constitution, in
effect, describes Chapter Nine institutions as State institutions that strengthen
constitutional democracy; Chapter Nine institutions are independent and subject only
to the Constitution and the law; it is ‘a contradiction in terms to regard an
independent institution as part of a sphere of government that is functionally
interdependent and interrelated in relation to all other spheres of government’; and
independence cannot exist in the air and it is thus clear that independence is

intended to refer to independence from the government.

- - -

[256] Thus even though these institutions perform their functions in terms of
national legislation they are not organs of State within the national sphere of
government. Nor are they subject to national executive control. Accordingly, they
should be, and must manifestly be seen to be, outside government.’ In New
National Party v Government of the Republic of South Africa & others [1999] ZACC
5; 1999 (3) SA 191 (CC) para 98 and 99, it was stated by Langa DP, writing in a
separate concurring majority judgment:

‘In dealing with the independence of the [Independent Electoral] Commission, it is
necessary to make a distinction between two factors, both of which, in my view, are relevant

to “independence”. The first is “financial independence”. This implies the ability to have
access to funds reasonably required to enable the Commission to discharge the functions it

" See also Independent Electoral Commission v Langeberg Municipality para 31.
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is obliged to perform under the Constitution and the Electoral Commission Act. This does not
mean that it can set its own budget. Parliament does that. What it does mean, however, is
that Parliament must consider what is reasonably required by the Commission and deal with
requests for funding rationally, in the light of other national interests. It is for Parliament, and
not the Executive arm of Government, to provide for funding reasonably sufficient to enable
the Commission to carry out its constitutional mandate. The Commission must, accordingly,
be afforded an adequate opportunity to defend its budgetary requirements before Parliament
or its relevant committees.

The second factor, “administrative independence”, implies that there will be [no]
control over those matters directly connected with the functions which the Commission has
to perform under the Constitution and the Act. The Executive must provide the assistance
that the Commission requires “to ensure (its) independence, impartiality, dignity and

effectiveness”.
Langa DP was elaborating there on the independence of the Independent Electoral

Commission but those considerations apply with equal force to the office of the

Public Protector.

[26] The Public Protector, which is the first on the list of Chapter Nine institutions,
has its historical roots in the institution of the Swedish Parliamentary Ombud.!2 That
office was established with the adoption of the Swedish Constitution Act of 1809 and
is said to have been a response to the King's authoritarian rule. The task assigned to
the Swedish Ombud, which had been conceived as far back as 1713, was to ensure
that public officials acted in accordance with the law and discharged their duties
satisfa.ét.orily in other respects. If the Ombud found this not to be the case he was
empowered to institute legal proceedings for dereliction of duty.'4 Like similar
institutions around the globe, !’ the purpose of the office of the Public Protector is to
ensure that there is an effective public service which maintains a high standard of
professional ethics and that government officials carry out their tasks effectively,

12 See Ex Parte Chairperson of the Constitutional Assembly: in Re Certification of the Constitution of
the Republic of South Africa, 1996 [1996] ZACC 26; 1996 (4) SA 744 (CC) (the First Certification

Judgment) para 161.
3 See The Swedish Parliamentary Ombudsman ‘History’, available at http:/Awww jo.sefen/About-

JO/History/, accessed 5 October 2015,

“ See also Stig Jagerskisld ‘The Swedish Ombudsman’ (1961) 109 University of Pennsylvania Law
Review 1077 for a general historical background of the Swedish ombudsman.

'3 Finland, Denmark, Norway, New Zealand, Spain and countries in South America are the examples
provided by Bishop & Woolman (op cit) at 24A-1.
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fairly and without corruption or prejudice.’® The term ‘Defenser def Pueblo’ employed
in Spain and some South American countries translates into ‘Public Defender’. This

emphasises ‘the protection of the people’ and ‘the public good'."?

[27] When the office of an Ombud or Public Protector in the new constitutional
dispensation was first mooted in this country, the African National Congress, the
current ruling political party in Parliament, in a document entitled ‘Ready to Govemn:
Policy Guidelines an a Democratic South Africa’,’ said the following:

‘The ANC proposes that a full-time independent office of the Ombud should be created with
wide powers to investigate complaints against members of the public service and other
holders of public office and to investigate allegations of corruption, abuse of their powers,
rudeness and maladministration. The Ombud shall have the power to provide adequate
remedies. He shall be appointed by and answerable to Parliament.’

This predated the adoption of our Interim Constitution.

[28] The most significant constitutional provision is s 182, which reads:
(1) The Public Protector has the power, as regulated by national legislation —

(a) to investigate any conduct in State affairs, or in the public administration in any
sphere of government, that is alleged or suspected to be improper or to result in any
impropriety or prejudice;

(b} to report on that conduct; and

(¢) to take appropriate remedial action.

{2)  The Public Protector has the additional powers and functions prescribed by national

legislation.

(3) The Public Protector may not investigate court decisions.

(4) The Public Protector must be accessible to all persons and communities.

{5) Any report issued by the Public Protector must be open to the public unless
exceptional circumstances, to be determined in terms of national legislation, require

that a report be kept confidential.’

[29] The independence, impartiality and effectiveness of the Public Protector are
vital to ensuring accountable and responsible government. The office inherently

18 First Certification Judgment para 161.

7 See Bishop & Woolman (ap cif) at 24A-1.

'8 ‘Ready to Govern: ANC policy guidelines for a democratic South Africa’, as adopted at the African
National Congress’ National Conference, and dated 31 May 1992. A copy of this policy paper is
available at: htfp.//www.anc.org.za/show.php?id=227, accessed 1 October 2015.

I
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entails investigation of sensitive and potentially embarrassing affairs of
government.'® In terms of s 182(2) of the Constitution the Public Protector also ‘has
the additional powers and functions’ prescribed by national legislation. The national
legislation that is referred to in s 182 is the Act, which makes it clear that, while the
functions of the Public Protector include those that are ordinarily associated with an
ombudsman, they also go much beyond that.2® The office of the Public Protector
provides ‘.. . what will often be a last defence against bureaucratic oppression, and
against corruption and malfeasance in public office that are capable of insidiously
destroying the nation.’! It follows that in fulfilling its constitutional mandate that office

will have to act with courage and vigilance.22

[30] Sections 193 and 194 of the Constitution provide for the appointment and
removal of the Public Protector. The Public Protector is appointed by the President
on the recommendation of the National Assembly. The National Assembly must
recommend persons: (i) nominated by a committee of the Assembly proportionally
composed of members of all political parties represented in the Assembly; and
(ii) approved by the Assembly by a resolution adopted with a supporting vote of at
least 60 per cent of the members of the Assembly. In addition to being a South
African citizen and a fit and proper person,23 the Public Protector must have at least
ten years’ relevant experience or be a judge of the High Court.2* This obviously
suggests that the incumbent must be someone who is beyond reproach, a person of
.. stature and suitably qualified. Section 183 of the Constitqtign provides for a non-
’ renewable tenure of seven years. The Public Protector may'be removed from office
only on: (a) the ground of misconduct, incapacity or incompetence; (b) a finding to
that effect by a committee of the National Assembly; and (c) the adoption by the
Assembly of a resolution calling for her removal from office. A resolution of the
National Assembly concerning the removal of the Public Protector from office must
be adopted with a supporting vote of at least two thirds of the members of the
Assembly. Upon the adoption of such a resolution the President must remove the

'S First Certification Judgment para 163.

% See Public Protector v Mail & Guardian Lid & others [2011] ZASCA 108; 2011 (4) SA 420 (SCA)
para 9.

21 Public Protector v Mail & Guardian para 6.

22 See Public Profector v Maif & Guardian para 8.

2 See section 193(1) of the Constitution and s 1A of the Act.

24 See s 1A(3) of the Act.
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Public Protector from office. The Public Protector is thus well protected and a high
threshold is set for her removal. Significantly, in the First Certification Judgment, the
Constitutional Court found that the provisions in the Interim Constifution governing

the removal of the Public Protector from office did not pass constitutional muster.25

[31] The predecessors of the Public Protector are the Advocate-General and the
Ombudsman. The office of the Ombudsman, like the Advocate-General that came
before it, had the power under the (now repealed) Ombudsman Act 118 of 1979 to
investigate reports of maladministration, but not to take remedial action directly. In
other words, the Legislature expressly limited the Ombudsman’s remedial powers.
She had to refer her findings to other institutions for remedial action.26 The office of
the Public Protector was established by s 110 of the Interim Constitution. Section 112
of the Interim Constitution, which set out the powers and functions of the Public
Protector, echoing the Ombudsman Act and the Attorney-General Act 92 of 1992
before it, merely stated that it was competent for the Public Protector, pursuant to an
investigation:

... to endeavour, in his or her sole discretion, to resolve any dispute or rectify any act or
omission by —

(i) mediation, conciliation or negotiation;

{(in advising, where necessary, any complainant regarding appropriate remedies; or

(iii) any other means that may be expedient in the circumstances.’

[32] Itisnecessary to have regard to the relevant provisions of the Act to'see how
action by the Public Protector is triggered as well as to examine the range of
statutory measures available to that office. But before we do that it is worth noting

the material parts of the Preamble to the Act:

% See the First Certification Judgment para 163.
% Section 5(4) provided that the Ombudsman could, whether or not he or she hekl an inquiry, and at
any time before, during or after such inquiry:

‘(a) if he is of the opinion that the facts disclose the commission of an offence by any person,
bring the matter to the notice of the relevant authority charged with prosecutions;
{b) if he deems it advisable, refer any matter which has a bearing on mismanagement to the

institution, body, association or organization affected by it or make an appropriate recommendation
regarding the redress of the prejudice referred to in section 4(1)(d) or make any other
recommendation which he deems expedient to the institution, body, association or organisation
concerned.’
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‘Whereas sections 181 to 183 of the Constitution of the Republic of South Africa, 1996 (Act
108 of 1996),1"] provide for the establishment of the office of Public Protector and that the
Public Protector has the power, as regulated by national legislation, to investigate any
conduct in State affairs, or in the public administration in any sphere of government, that is
alleged or suspected to be improper or to have resulted in any impropriety or prejudice, to
report on that conduct and to take appropriate remedial action, in order to strengthen and

support constitutional democracy in the Repubiic;

[33] Importantly, s 6 of the Act is entitled ‘Reporting matters to and additional
powers of Public Protector’. Section 6(1) provides that any person may, in any matter
over which the Public Protector has jurisdiction, report a complaint to that office. The
Public Protector, may, in terms of s 6(3), refuse to investigate a matter reported, if
the person ostensibly prejudiced is a State official or employee and that person has
not exhausted remedies conferred in terms of the provisions of the Public Service
Act, 199428 or if the affected person has not taken all reasonable steps to exhaust

available legal remedies.

[34] Section 6(4)(a) of the Act deals with the Public Protectors additional
competencies and provides that she is entitled to act on her own initiative. It

provides:
‘The Public Protector shall, be competent-
(a)To investigate, on his or her own initiative or on receipt of a complaint, any alleged—

(i) - ,maladministration in connection with the affairs of government at any level;

(ii)' abuse or unjustiﬁablé exercise of power or‘unfair, capricious, diséourteous or other
improper conduct or undue delay by a person performing a public function;

(iify improper or dishonest act, or omission or offences referred to in Part 1 to 4, or
section 17, 20 or 21...of Chapter 2 of the Prevention and Combating of Corrupt
Activities Act, 2004 with respect to public money;

(iv) improper or unlawful enrichment, or receipt of any improper advantage, or promise of
such enrichment or advantage, by a person as a result of an act or omission in the
public administration or in connection with the affairs of government at any level or of

a person performing a public function, or;

2 Note that the Act came into force during the time of the Interim Constitution, and the reference here
to the Final Constitution is as a result of an amendment to the Act by the Public Protector Amendment

Act 113 of 1998.
% Public Service Act, 1994 (Proclamation 103 of 1994, published in GG 15791, 3 June 1994).
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(v) act or omission by a person in the employ of government at any level, or a person
performing a public function, which results in uniawful or improper prejudice to any

other person’.

[35] Section 6(4)(b) of the Act gives the Public Protector resort to what might, in
broad terms, be described as alternative dispute resolution measures. It provides
that the Public Protector shall be competent:
‘(b) to endeavour, in his or her sole discretion, to resolve any dispute or recfify any act or
omission by—

() mediation, or conciliation or negotiation;

(i) advising, where necessary, any complainant regarding appropriate remedies; or

(iii) any other means that may be expedient in the circumstances’.

[36] Section 6(4)(c)(i) states that if the Public Protector is of the opinion that the
facts presented to her disclose the commission of an offence she is entitied to refer it
to the authority charged with prosecutions. Section B(4)(c)(ii) provides that if the
Public Protector deems it advisable she may refer:

‘... any matter which has a bearing on an investigation, to the appropriate public body or
authority affected by it or to make an appropriate recommendation regarding the redress of
the prejudice resulting therefrom or make any other appropriate recommendation he or she
deems expedient to the affected public body or authority.’

. [37]  Section 6(5)(a) of the Act is especially pertinent to this matter. it provides that
' the Public Protectc;r has the same pov:vers referred to in s‘ 6(4) set out above' in
relation to the affairs of an institution in which the State is the majority or controlling
shareholder or in relation to any public entity as defined in s 1 of the Public Finance
Management Act 1 of 1999 (the PFMA). This subsection of course encompasses the
SABC.

[38] Section 7 of the Act gives the Public Protector extensive powers of
investigation. She is entitled to subpoena persons and require them to give
evidence. Persons being investigated have the right to be heard. Section 7A gives

the Public Protector search and seizure powers.



26

[39] Section 8(1) of the Act provides:

‘The Public Protector may, subject to the provisions of subsection (3), in the manner
he or she deems fit, make known to any person any finding, point of view or
recommendation in respect of a matter investigated by him or her.’

Section 8(3) reads as follows:
‘The findings of an investigation by the Public Protector shall, when he or she deems it fit but
as soon as possible, be made available to the complainant and to any person implicated

thereby.’

[40]  Section 11 of the Act makes it an offence for anyone to interfere with the
functioning of the office of the Public Protector ‘as contemplated in section 181{4) of

the Constitution’.2°

[41] As can be seen Parliament took very seriously its constitutional mandate to
legislate the additional powers of the Public Protector. In that regard, conscious of

the importance of the office, the Legislature was thorough and thoughtful.

[42] Subsections 6(4)(b), (c) and (d) of the Act, which was enacted pursuant to the
Interim Constitution, appear to mirror the language of s 112(1)(b} of the Interim
Constitution.®® The Final Constitution, however, in a significant shift in language,
conferred an express further power on the Public Protector. instead of empowering
the Public Protector to ‘endeavour’ to resolve a dispute, or ‘rectify any act or
omission’ by.simply ‘advising’ a complainant of an appropriate remedy as-iinder the
Interim Constitution, the Final Constitution empowers the Public Protector to ‘take
appropriate remedial action’.® Significantly, the Constitution itself directly confers
powers on the Public Protector. Section 182(1) confers the power on the Public
Protector to: (a) investigate; (b) report; and (c) take appropriate remedial action.
Those powers are complementary. If, of course, a complaint, or an investigation on
her own initiative yields no indication of maladministration or corruption there will be
no need to take remedial steps or utilise any of the other measures available to her.

9 It will be recalled that that section of the Constitution provides that no person or institution of State
may interfere with the functioning of a Chapter Nine institution.

% The Interim Constitution was enacted on 25 January 1994. The Public Protector Act was enacted
on 16 November 1994,

3 See, in this regard, the Public Protector Amendment Act 113 of 1998. The Public Protector Act was
also later amended by the Public Protector Amendment Act 22 of 2003. However, the Public
Protector Amendment Acts did not amend s 6(4) at all.

‘L
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Once the Public Protector establishes State misconduct, however, she has the vast

array of measures available to her as provided in the Constitution and the Act.

[43] Before us, all counsel accepted that the powers conferred on the Public
Protector in terms of s 182(1)(c) of the Constitution far exceeded those of similar
institutions in comparable jurisdictions. There was, however, a faint suggestion by
counsel on behalf of the Minister, that the powers of the Public Protector ought
rightly to be sourced from the Act, being the legislation envisaged by the Constitution
rather than from the Constitution itself. The problem with that suggestion is that the
Constitution is the primary source and it stipulates and refers to ‘additional’ powers to
be prescribed by national legislation.32 The proposition on behalf of the Minister is
contrary to the constitutional and legislative scheme outlined above and wouid have

the effect of the tail wagging the dog.

[44]  Our Constitution sets high standards for the exercise of public power by State
institutions and officials.® However, those standards are not always lived up to, and
it would be naive to assume that organs of State and public officials, found by the
Public Protector to have been guilty of corruption and malfeasance in public office,
will meekly accept her findings and implement her remedial measures. That is not
how guilty bureaucrats in society generally respond. The objective of policing State
officiais to guard against corruption and malfeasance in public office forms part of the
constitutional imperative to.combat corruption. The Constitutional CQUI.'t in Glenister v
President of the Republic of South Africa & othérs [2011] ZACC 6: 2011 (3) SA 347
(CC) noted (paras 176 and 177);

‘Endemic corruption threatens the injunction that government must be accountable,
responsive and open; that public administration must not only be held to account, but must
also be governed by high standards of ethics, efficiency and must use public resources in an
economic and effective manner. As it serves the public, it must seek to advance

% |n this regard, see the title on ‘Constitutional Law: Government Structures’ in 5(3) Lawsa 2 ed
replacement volume by D W Freedman, para 265.

¥ The Constitution’s founding values include accountability, responsiveness and openness in
government (s 1(d)). Section 7(2) obliges the State to respect, protect, promote and fulfil the rights in
the Bill of Rights. Section 33(1) requires administrative action to be lawful, reasonable and
procedurally fair. Section 41 requires all organs of State to respect and co-operate with one another
and inter alia to ‘provide effective, transparent, accountable and coherent government for the
Republic as a whole’. Section 195 requires all organs of State and public officials to adhere to high
standards of ethical and professional conduct.



28

development and service to the public. In relation to public finance, the Constitution
demands budgetary and expenditure processes underpinned by openness, accountability
and effective financial management of the economy. Similar requirements apply to public
procurement, when organs of State contract for goods and services. . .
.. . Section 7(2) [of the Constitution] casts an especial duty upon the State. i requires the
State to “respect, protect, promote and fulfil the rights in the Bill of Rights.” It is incontestable
that corruption undermines the rights in the Bill of Rights, and imperils democracy. To
combat it requires an integrated and comprehensive response. The State’s obligation to
‘respect, protect, promote and fulfil’ the rights in the Bill of Rights thus inevitably, in the
modern State, creates a duty to create efficient anti-corruption mechanisms.” (Footnotes
omitted.)
The Public Protector, in her answering affidavit, expressed concern that:

‘This matter represents yet another example of what would appear to have become a
trend amongst politicians and organs of State to simply disregard reports issued and

remedial actions taken by the Public Protector'.

[45] Two considerations appear to have weighed with the High Court in its
conclusion that the findings of the Public Protector were not ‘binding and
enforceable’. First, it appears to have compared the powers of the Public Protector
with that of a court and, second, it relied on a judgment of the English Court of
Appeal in R (on the application of Bradley & others) v Secretary of State for Work
and Pensions [2008] EWCA Civ 36; [2009] QB 114 (CA). Regarding the first
_consideration, it is so that section 165(5) of the Constitution provides: ‘An order or
" decision by a court binds all persons to whom and organs of state to which it applfés"
(our emphasis). But a court is an inaccurate comparator and the phrase ‘binding and
enforceable’ is terminologically inapt and in this context conduces to confusion. For,
it is well settled in our law that until a decision is set aside by a court in proceedings
for judicial review it exists in fact and it has legal consequences that cannot simply
be overlooked (Oudekraal Estates (Pty) Ltd v City of Cape Town & others [2004]
ZASCA 48; 2004 (6) SA 222 (SCA) para 26). It was submitted, however, that that
principle applies only to the decision of an administrative functionary or body, which
the Public Protector is not. It suffices for present purposes to state that if such a
principle finds application to the decisions of an administrative functionary then,
given the unique position that the Public Protector occupies in our constitutional
order, it must apply with at least equal or perhaps even greater force to the decisions
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finally arrived at by that institution. After all, the rationale for the principle in the
administrative law context (hamely, that the proper functioning of a modern State
would be considerably compromised if an administrative act could be given effect to
or ignored depending upon the view the subject takes of the validity of the act in
question {Oudekraal para 26)), would at least apply as much to the institution of the
Public Protector and to the conclusions contained in her published reports.

[48] Regarding the second consideration, Bradley held as follows (para 51):

‘It follows that, unless compelled by authority to hold otherwise, | would conclude that

the Secretary of State, acting rationally, is entitled to reject the finding of

maladministration and prefer his own view. But, as | shall explain, it is not enough that the
Secretary of State has reached his own view on rational grounds: it is necessary that his
decision to reject the Ombudsman’s findings in favour of his own view is, itself, not irrational
having regard to the legislative intention which underlies the 1967 Act [the Parliamentary
Commissioner Act]. To put the point another way, it is not enough for a Minister who decides
to reject the Ombudsman’s finding of maladministration simply to assert that he had a
choice: he must have a reason for rejecting a finding which the Ombudsman has made after
an investigation under the powers conferred by the Act.’
With reference to Bradley, Schippers J held:

‘66. It seems to me that before rejecting the findings or remedial action of the
Public Protector, the relevant organ of State must have cogent reasons for doing so, that is
for reasons other than merely a preference for its own view. In this regard, Bradley is
instructive.’ (Footnote omitted.) .
Bradley does’ not in any way assist in the interpretéﬁén of our Public Protector's
constitutional power ‘to take appropriate remedial action’. It concerned a different
institution with different powers, namely, the powers of the Parliamentary
Commissioner under the Parliamentary Commissioner Act, 1967, who undertakes
investigations at the request of Members of Parliament. She does not have any
remedial powers. Section 10 of the Parliamentary Commissioner Act merely requires
her to report on her investigation to the Member of Parliament who laid the
complaint, the Department of State against whom the complaint was laid and, if any
injustice has been done, to the Houses of Parliament. The function of the
Parliamentary Commissioner appears, in other words, to be confined to a reporting
function, which is merely one of the functions of our Public Protector, and is specified
under s 182(1)(b) of the Constitution. The Parliamentary Commissioner does not
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have any equivalent of our Public Protector's power to ‘take appropriate remedial
action’. Bradley is consequently not of any assistance in the interpretation and
understanding of our Public Protector's remedial powers. Schippers J's reliance on

Bradley was therefore misplaced.

[47] Here, there is no suggestion that the Public Protector exceeded her powers or
that she acted corruptly. Nor have any of the other traditional grounds for a review
been raised. The principal reason advanced by both the SABC and the Minister for
ignoring the Public Protector's remedial action is that the former had appointed
Mchunu Attorneys to ‘investigate the veracity of the findings and recommendations
of the Public Protector. That, in our view, was impermissible. Whilst it may have
been permissible for the SABC to have appointed a firm of attorneys to assist it with
the implementation of the Public Protector’s findings and remedial measures, it was
quite impermissible for it to have established a parallel process to that already
undertaken by the Public Protector and to thereafter assert priviiege in respect
thereof. The assertion of privilege in the context of this case is in any event
incomprehensible.® If indeed it was aggrieved by any aspect of the Public
Protector’s report, its remedy was to challenge that by way of a review. It was not for
it to set up a parallel process and then to adopt the stance that it preferred the
outcome of that process and was thus free to ignore that of the Public Protector. Nor
was it for the Minister to prefer the Mchunu report to that of the Public Protector, It
bears noting that the Public Protector is plainly better suited to determine issues of
maladrhinistration within the SABC than the SABC itself. That, after all, is why the
office of the Public Protector exists. The Public Protector is independent and
impartial. Mchunu Attorneys, who had already represented the SABC during the
course of the Public Protector's investigation, was not. The Public Protector
conducted a detailed investigation in which she interviewed all the relevant role

# It is unclear on what basis the SABC asserts privilege in respect of the Mchunu report. First, the
report appears to have been procured by the SABC with the aim of investigating and assessing the
veracity of the Public Protector's findings. Thus notwithstanding the fact that the relationship between
Mchunu Attorneys and the SABC appears facially at least to have been that of an attorney and client,
it is doubtful whether, properly construed, the Mchunu Report is in the nature of a communication
between an attorney and client in respect of which privilege from disclosure can rightly be asserted.
Second, the Mchunu report was fumished by the SABC to the Minister, who in tum stated in her
answering affidavit: 1 will ensure that the findings of Mchunu Attorneys are made available to the
Public Protector for her consideration’. It is contradictory to assert privilege and then at the same time
to offer to make it available to another party.
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players, considered all relevant documents, and gave all affected parties an
opportunity to comment on her provisional report. Only after following that process,
did she make her findings and take remedial action. That cannot simply be displaced
by the SABC’s own internal investigation. Thus, absent a review, once the Public
Protector had finally spoken, the SABC was obliged to implement her findings and

remedial measures.

[48] Both the Minister and the SABC complain that they were still intent on
engaging with the Public Protector about her report. But, once she has finally
spoken, following upon a full investigation, where those affected have been afforded
a proper hearing, as happened here, there should have been compliance. However,
as the Public Protector pointed out in her affidavit [tjhe deadline for compliance . . .
is 17 August 2014. At the time of filing this affidavit, on 14 August 2014, no
compliance has been effected.”® In addition, as pointed out in paras 14 and 16
above, it is clear that the SABC adopted an intransigent approach to the remedial
action and the Minister followed suit. Moreover, on the evidence, the claim that they
were intent on engaging the Public Protector rings holiow. The permanent
appointment of Mr Motsoeneng as the COO in the face of the extremely serious
findings made by the Public Protector against him is inconsistent with that claim. It
appears to be undisputed that: (i) the position of COO was not formally advertised
and, accordingly, no other candidates were considered for what, after all, was a very

_senior position at a public broadcaster; (i) the filling of that position did not appear on

the agenda for the rﬁeeting at which the‘decision of the Board to recommend the
appointment was taken; and (iii) no interviews were held, not even with the single
candidate that the Board chose to recommend. All of that despite the SABC’'s own
Articles of Association that required the Board to interview other candidates and
prepare a shortlist. What is more is that Mr Motsoeneng’s appointment appears to
have taken place in the face of an interdict granted in Mr Mbebe’s favour. It thus
appears that despite the Public Protector's damning findings, both the SABC and

% From the explanation of the Public Protector, it seems that she had given a number of extensions to
the deadline originally specified in her report, and so at the time that she deposed to the affidavit on
14 August 2014, the extended deadline was 17 August 2014. And although she deposed to the
affidavit before the deadiine had arrived, she took the view that the actions of the SABC and the
Minister made it clear that they were in any event not going to meet it.



32

Minister were dead set on Mr Motsoeneng’s appointment and had no genuine

intention of engaging with the Public Protector.

[49] It is important to emphasise that this case is about a public broadcaster that
millions of South Africans rely on for news and information about their country and
the world at large and for as long as it remains dysfunctional, it will be unable to fulil
its statutory mandate.* The public interest should thus be its overarching theme and
objective. Sadly, that has not always been the case. Its Board has had to be
dissolved more than once and its financial position was once so parious that a loan
of R1 billion, which was guaranteed by the National Treasury, had to be raised to
rescue it. Here as well, the public interest appears not to have weighed with the
Board of the SABC. The Public Protector observes in her report:

... | found it rather discouraging that the current SABC Board appears to have blindly
sprung to Mr Motsoeneng's defence on matters that preceded it and which, in my considered
view, require a Board that is serious about ethical governance to raise questions with him.’
That approach by the Board appears to have carried through in this litigation, By
way of example, the Public Protector pointed out in her report that:

‘... Mr Motsoeneng admitted, during his recorded interview, that he had falsified his matric
qualifications’.

She added that:

‘Mr Motsoeneng indicated that he had passed Standard 10 (“matric”) in 1991 at the age of
23 years and indicated five (5) symbols he had purported to have obtained in this regard.’

In his written-response to the Public Protector’s provisional report, Mr Motsbeneng
accepted that the information furnished on the form when he first sought employment
at the SABC ‘was clearly inaccurate’ and that his assertion that he had passed
standard ten was ‘inaccurate and false’. That notwithstanding, Ms Tshabalala, who
had been appointed Chairperson of the SABC Board shortly before the application
was launched in the court below stated: ‘The objective facts contradict the finding by
the Public Protector that Mr Motsoeneng misrepresented his qualifications . . .’ and

3 In terms of s 6{4} of the BA, the SABC must:

‘encourage the development of South African expression by providing, in South African official
languages, a wide range of programming that —

{a) reflects South African attitudes, opinions, ideas, values and artistic creativity;

(b) displays South African talent in education and entertainment programmes;

(c) offers a plurality of views and a variety of news, information and analysis from a South African
point of view;

{d} advances the national and public interest.
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‘the findings of the Public Protector . . . have been demonstrated to be false in this
regard’. Likewise, the Minister's assertion that after reading the transcript of the
interview between the Public Protector and Mr Motsoeneng she was satisfied that he
did not ‘lie to the [SABC] about the matric qualification’ can hardly withstand scrutiny.

[50] The following parts of a transcript of the interview conducted on 19 July 2013
by the Public Protector with Mr Motsoeneng, conceming his matric qualification,
appear to support that part of the Public Protector's report referred to in the
preceding paragraph:

‘Adv Madonsela: But you knew . . . you are saying to me you knew that you had failed, so
you . .. because when you put these symbols you knew you hadn't found . . . never seen
them anywhere, you were making them up. So I'm asking you that in retrospect do you think
you should have made up these symbols, now that you are older and you are not twenty-
three?

Mr Motsoeneng: From me . . . for now because | do understand all these issues, | was not
supposed, to be honest. If | was . .. now | was clear in my mind, like now | know what is
wrong, what is right, I was not supposed to even put it, but there they said “No, put it *, but
what is important for me Public Protector, is everybody knew and even when | put there |
said to the lady “I'm not sure about my symbols” and why | was not sure Public Protector,
because | got a sub, you know | remember okay in English | think it was an “E”, because you
know after . . . it was 1995.

If you check there we are talking about 1991, now it was 1995 and for me | had even to go
to... I_was supposed to go to school to check. Someone said “No, no, no, you know what
you need to do? Just go to Prétoria.” At that time Public Protector, taxi, go and check, they
said, “No, you fail, | went and. ... That one is .. and people who are putting this, Public
Protector . . . and I'm going to give you. . . | know it is Phumemele and Charlotte and this
people when SABC were charging me, they were my witness.

Mr Madiba: [ think if. . . | want to understand you correctly. You say you were asked by the
SABC to put in those forms. . . | mean to put in those. . .

Adv Madonsela: To make up the symbols.

Mr Madiba: To make up the symbols. Do you recall who said that to you?

Mr Motsoeneng: Marie Swanepoel.’

This explanation by Mr Motsoeneng is muddled and unclear. Even after the passage

of a considerable period of time and sufficient opportunity for reflection on his part, it
does reveal an alarming lack of insight. He appears not to fully appreciate that this



34

was an admitted deliberate falsehood and that in that sense his explanation lacks
contrition and honesty. But his explanation evidently satisfied both the Board and the
Minister that he did not lie about his matric qualification. It is not clear how they could
have come to that conclusion because it is not in dispute that: (a) he did not have a
matric qualification; and (b) when he first sought employment with the SABC he
misrepresented that he did. It matters not, as he suggests in seeking to justify his
behaviour, that certain persons at the SABC might have known that he did not in fact
have a matric. That others may have known the truth simply makes them complicit in
the lie. It does not excuse his lie. Mr Motsoeneng's more recent lack of candour and
contrition is also cause for concern. He does not furnish a confirmatory affidavit from
Ms Swanepoel. In his answering affidavit Mr Motsoeneng states ‘I have been unable
to trace Swanepoel again’. But it would seem that she did depose to an affidavit in
which she disputes his version. That affidavit, for some inexplicable reason, does not
form part of the appeal record. In his judgment on the application for leave to appeal,
Schippers J records:

25.  The need to implement the order is further strengthened by the evidence
disclosed in the affidavit of Ms Mari Swanepoel, which she made in this application. Mr
Motsoeneng’s evidence in this court is that when he applied for a job at the SABC, he told
Ms Swanepoel that he had attempted but not passed standard 10, but that she had indicated
that he should fill in “10” under the heading, “highest standard passed.” Then he said he was

unable to trace Ms Swanepoel again.
26. Ms Swanepoel refutes this evidence. She says that she made it clear to Mr

Metsoeneng that he miist not fill in a qualification which he had nqgt yet finished; that he,

would have to provide an original certificate to prove whatever he filled in on the application
form; and that after he had completed the form she repeatedly contacted Mr Motsoeneng to
produce his matric certificate which he promised to do, but never did. Ms Swanepoel says
that she also repeatedly followed up Mr Motsoeneng’s failure to produce a matric certificate
with her superiors, including Mr Paul Tati. It will be recalled that Mr Tati insisted that Mr
Motsoeneng produce his matric certificate by no later than 12 May 2000. Mr Motsoeneng
replied that he would furnish the certificate as soon as he received it.

27. Ms Swanepoel left the SABC in 2006. In late 2012 Mr Motsoeneng telephoned her.
He told her that the SABC was trying to fire him and he wanted to keep his job. He said that
his attorneys wanted her to make an affidavit about his matric certificate and the form he had
completed. He indicated to Ms Swanepoel! that she should say that he had told her that he
did not have matric when he filled in the form. She refused. She also told Mr Motsoeneng
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that she did not wish to speak to him as she had a sexual harassment suit pending against
the SABC at the time. He knew about the case and asked what she wanted from the SABC.
She said she wanted R2 million in compensation. Mr Motsoeneng, then the Acting COO,
replied, in Ms Swanepoel's words that, “he could organise for the SABC to pay me the
R2 million, if | was willing to depose to the affidavit about the certificate.” She again refused.
Ms Swanepoel says that for some four weeks thereafter Mr Motsoeneng phoned her
repeatedly, but she generally ignored his calls. On the occasions that she did answer, Mr
Motsoeneng asked her if they could meet just to taik or if his attorney could speak to her
about the matter. She replied that she would talk to him but that she would not lie in an
affidavit for him.” (Footnotes omitted.)

[51] There is yet a further context in which the public interest does not appear to
have been well served. The affidavits filed on behalf of the Minister and the SABC
treat with disdain the allegation that Mr Motsoeneng’s appointment was irrational and
unlawful because those allegations are pieced together from media reports and thus
constitute hearsay evidence. But that may well be to misconceive the position,
because, as Nugent JA, albeit in a different context, put it in Mail & Guardian (above)
(para 26), ‘[a] newspaper that publishes a series of articles on matters of great public
concern can only be seriously damaged by a finding that much of what was
published is not correct or cannot be substantiated.” Moreover, it is no less important
for the public as it is for the court to be reassured that there has been no impropriety
in public life. There is no justification for saying to either that they must simply accept
that there has,rjot been conduct of_t-_hat kind. The Ministqn and chairperson o,f-‘-SABC
Board are senior public office bearers, whose function it is to inspire confidence that
all is well in public life. In those circumstances we think it is unfortunate that they
should have chosen to respond to the evidence as they did. Unlike the DA, they
were present and intimately involved in what had transpired. In those circumstances
they owed not just the court but aiso their fellow citizens an explanation. [n our view
the overriding public interest obliged them to make full and frank disclosure rather
than shield themselves from scrutiny by resorting to technical points in opposition.
After all, the information pertaining to Mr Motsoeneng’s appointment was peculiarly

within their knowledge.

S (S S NS
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[52] The Public Protector cannot realise the constitutional purpose of her office if
other organs of State may second-guess her findings and ignore her
recommendations. Section 182(1)(c) must accordingly be taken to mean what it
says. The Public Protector may take remedial action herseif. She may determine the
remedy and direct its implementation. It follows that the language, history and
purpose of s 182(1)(c}) make it clear that the Constitution intends for the Public
Protector to have the power to provide an effective remedy for State misconduct,
which includes the power to determine the remedy and direct its implementation. All
counsel before us rightly accepted that the Public Protector's report, findings and

remedial measures could not be ignored.

[53] To sum up, the office of the Public Protector, like all Chapter Nine institutions,
is a venerable one. Our constitutional compact demands that remedial action taken
by the Public Protector should not be ignored. State institutions are obliged to heed
the principles of co-operative governance as prescribed by s 41 of the Constitution.
Any affected person or institution aggrieved by a finding, decision or action taken by
the Public Protector might, in appropriate circumstances, challenge that by way of a
review application. Absent a review application, however, such person is not entitled
to simply ignore the findings, decision or remedial action taken by the Public
Protector. Moreover, an individual or body affected by any finding, decision or
remedial action taken by the Public Protector is not entitled to embark on a parallel
investigation process to that of the Public Protector, and adopt the position that the
outcome of that parallel proéess trumps the fincfings. decision or remedial action
taken by the Public Protector. A mere power of recommendation of the kind
suggested by the High Court appears to be more consistent with the language of the
Interim Constitution and is neither fitting nor effective, denudes the office of the
Public Protector of any meaningful content, and defeats its purpose. The effect of the
High Court’s judgment is that, if the organ of State or State official concerned simply
ignores the Public Protector's remedial measures, it would fall to a private litigant or
the Public Protector herself to institute court proceedings to vindicate her office.
Before us, all the parties were agreed that a useful metaphor for the Public Protector
was that of a watchdog. As is evident from what is set out above, this watchdog

should not be muzzled.
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[54] After lengthy debate in this court all counsel were agreed that the Public
Protector’s directive that Mr Motsoeneng be subjected to a disciplinary enquiry must
be respected and consequently had to be implemented. Counsel on behalf of Mr
Motsoeneng insisted that he was eager to clear his name through that process and
thus welcomed it. For all the aforesaid reasons it was rightly conceded that the order
by the court below that disciplinary proceedings should be instituted was

unassailable.

[55] What occupied a greater part of the debate in this court was an attack on the
correctness of the order of the High Court suspending Mr Motsoeneng. It was
submitted on behaif of all three appellants that in her determination of an appropriate
remedy as contemplated by s 182(1)(c) of the Constitution, the Public Protector had
not seen fit to order Mr Motsoeneng’s suspension. Accordingly, so the submission
went, it was not competent for Schippers J to do so. It is so that in ordering the
SABC to commence disciplinary proceedings against Mr Motsoeneng, the High
Court primarily sought to vindicate the Public Protector. But sight cannot be lost of
the fact that matters did not end with the report of the Public Protector. The Public
Protector observed quite correctly in her report that the Board ‘appears to have
blindly sprung to Motsoeneng’s defence’ and ‘at times . . . appeared more defensive
on his behalf’ than Mr Motsoeneng himself. In earlier correspondence with Ms

Tshabalala, the Public Protector observed:

. unlike the outgomg Board Mr Hlaudi Motsoeneng and the GCEO you appear to deny )
any governance failure on the part of the erstwhile Board. Even more concermng, is how the °

Board whose role is to guide the SABC's ethical conduct reacts to my intended findings
regarding Mr Hlaudi Motsoeneng’s dishonesty'.

We know how the Board reacted to the Public Protector’s findings: In the face of her
serious findings of dishonesty, abuse of power and maladministration against Mr
Motsoeneng, the SABC purported to recommend him for appointment as the
permanent COO. And the Minister, on the strength of that recommendation,

purported to appoint him.

[56] On the undisputed evidence it would appear that the Minister was able to
apply her mind to the Mchunu Report, the recommendation of the Board and the
transcript of Mr Motsoeneng’s interview before acting on the recommendation of the
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SABC Board. She had to then weigh that against the 150 page Public Protector
Report, which she already had in her possession. She did all of that within a single
day. As this court has previously pointed out: ‘Promptitude by public functionaries is
ordinarily meritorious, but not where that is at the cost of neglecting the task.™¥’
Moreover, the Minister seems to have restricted herself to a consideration of only
one of the several negative findings against Mr Motsoeneng, namely, the allegation
of dishonesty concerning his matric qualification. She does not state that she
considered the findings of abuse of power, waste of public money, purging of senior
staff and the disregard for principles of good corporate governance, all of which were
plainly relevant to her decision. She also says nothing about the failure of the Board
to advertise the post, consider other candidates or hold interviews before
recommending Mr Motsoeneng for appointment in circumstances where, had she
properly considered the Public Protector's Report, she would have known that the
Public Protector had found that he had ‘been allowed by successive Boards to
operate above the law’. Armed with that knowledge, she ought to have considered
that greater vigilance was required of her in acting on the recommendation of the
Board. Thus, despite the appellants’ protestations to the contrary, the permanent
appointment of Mr Motsoeneng is inconsistent with the Public Protector's findings
and remedial action and is inconsistent with the principles of co-operative

governance.

[571 The principal attack on the suspension order on behaif of both the Minister
and the SABC was that such an order had the effect of 6ffending the separafion of
powers doctrine. In that regard reliance was placed on National Treasury & others v
Opposition to Urban Tolling Alliance & others [2012] ZACC 18; 2012 (6) SA 223 (CQ)
(OUTA), para 71 in which the Constitutional Court stated:

‘71.  The high court does not mention a word about the submission of the
government applicants on separations of powers. As a result we do not have the benefit of
its attitude to the submissions. It is equally unciear whether the high court had considered
the submissions at all. Before granting interdictory relief pending a review a court must, in
the absence of mala fides, fraud or corruption, examine carefully whether its order will
trespass upon the terrain of another arm of government in @ manner inconsistent with the
doctrine of separation of powers. That would ordinarily be so, if, as in the present case, a

3 Public Protector v Mail & Guardian (above) para 3.



39

state functionary is restrained from exercising statutory or constitutionaily authorised powers.
In that event, a court should caution itself not to stall the exercise unless a compelling case
has been made out for a temporary interdict. Even so, it should be done only in the clearest
of cases. This is so because in the ordinary course valid law must be given effect to or
implemented, except when the resultant harm and balance of convenience warrant

otherwise.’

[58] It was submitted that the power to remove the COO was one vested in the
President and that it was not competent for a court to usurp that function. We were
referred to s 15 of the BA which deals with the removal from office of a ‘member. In
s 1 of the BA, a ‘member’ is defined to include executive members of the SABC
Board, which in turn includes the COO, in terms of s 12(b).

Section 15(1) of the BA provides:

1) The appointing body —

(a) may remove a member from office on account of misconduct or inability to perform
his or her duties efficiently after due inquiry and upon recommendation by the Board;
ar

(b) must remove a member from office after a finding to that effect by a committee of the
National Assembly and the adoption by the National Assembly of a resolution calling
for that member’s removal from office in terms of section of 15A."

The appointing body in terms of s 1 read with s 13 of the BA is the President acting
on the advice of the National Assembly. The submission on behalf of the Minister
and the SABC was that it was for the President to. suspend or remove permanent!y

and not for a court to direct a suspens:on

[59] In the present case the Minister and the SABC both erred in their approach to
the task that confronted them. In this regard it is important to emphasise that the
Constitution requires that public power vested in the Executive and other
functionaries be exercised in an objectively rational manner.38 The exercise of public
power must therefore comply with the Constitution, which is the supreme law, and
the principle of legality, which is part of that law. The principle of legality, which is an
incident of the rule of law, is one of the constitutional controls through which the
exercise of public power is regulated by the Constitution. It entails that both the

® Pharmaceutical Manufacturers Association of SA & another: In re ex parte President of the
Republic of South Africa & others [2000] ZACC 1; 2000 (2) SA 674 (CC) para 89.
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Legislature and the Executive are constrained by the principle that they may exercise
no power and perform no function beyond that conferred upon them by law. In this
sense the Constitution entrenches the principle of legality and provides the
foundation for the control of public power.3® Thus, although the common law remains
relevant to this process,*? the nature and characterisation of the public power
exercised, namely, whether executive or administrative, matters less now than it did
under the common law, pre-Constitution.#! As Nugent JA pointed out in Minister of
Home Affairs & others v Scalabrini Centre & others [2013] ZASCA 134; 2013 (6) SA
421 (SCA), para 61:

‘Professor Hoexter has observed that the doctrine [of legality] is in the process of
evolution, and will continue to evolve —

‘quite possibly to the extent that it eventually encompasses all the grounds of review
associated with regular administrative law. Meanwhile, the principle fairly easily covers all
the grounds ordinarily associated with authority, jurisdiction and abuse of discretion:
Here at least, the principle of legality is a mirror image of administrative law. It is
administrative law under another name." (Footnote omitted.)

As this court has previously explained:

‘To ensure a functional, accountable constitutional democracy, the drafters of our
Constitution placed fimits on the exercise of power. Institutions and office bearers must work
within the law and must be accountable. Put simply, ours is a government of laws and not of

men of women, 42

[60] The question, whether the Minister.and the SABC have to give effect to_..
rer;ﬁedial action by the Isublic Protector is on‘e eminently for a codrt to decide. In any
event, according to the Public Protector, the Executive through Minister Carrim had
undertaken in Parliament to give effect to the remedial action taken by her. In that
regard the Portfolio Committee on Communications held a meeting on 18 February
2014, with the purpose of allowing the Minister and Deputy Minister of
Communications to present a progress report on the commitments made to the

¥ See Affordable Medicines Trust & others v Minister of Health & others [2005] ZACC 3; 2008 (3) SA
247 (CC) para 49; Fedsure Life Assurance Ltd & others v Greater Johannesburg Transitional
Metropofitan Council & others [1998] ZASCA 14; 1999 (1) SA 374 (CC) para 58.

4 See MEC for Environmental Affairs and Development Planning v Clairison’s CC [2013] ZASCA 82;
2013 (B) SA 235 (SCA) para 19.

4 Democratic Alliance & others v Acting National Director of Public Prosecutions & others [2012]
ZASCA 15; 2012 (3) SA 486 (SCA) para 29.

2 Democratic Alliance v President of the Republic of South Africa & others [2011] ZASCA 241; 2012
(1) SA 417 (S8CA) para 66.
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Portfolio Committee covering the period November 2013 to January 2014. The
Parliamentary Monitoring Group's report of this meeting records the then Minister
Carrim as suggesting that:

' .. if it was legally tenable:

- he would commit to giving a report, by end March [2014], or at least prior to the election

- if necessary, there could be teleconferences arranged to discuss the matter

- whatever the [Department of Communication] and Ministry must legally do, they would

- an exit report would be written telling the incoming executive to proceed with whatever was
outstanding’. (Our emphasis.)

What is more, is that on 4 July 2014, the new Minister, Ms Faith Muthambi, appeared
before a joint sitting of the Portfolio Committees on Communications, and on
Telecommunications and Postal Services, and the Parliamentary Monitoring Group's
report of this meeting records that:

‘Minister Muthambi said the SABC matters were not new, and she was paying urgent
attention to ensuring that SABC served the interests of the nation as a whole. SABC would
submit a report to her, on issues raised by the Public Protector, on 28 July 2014. She was
equally upset with some of the matters at SABC and this was in the public domain. SABC
must comply with the Public Profector’s recommendations. Human resource issues raised by
the Public Protector were also being addressed.’ (Our emphasis.)

The SABC and the Minister appear to have vacillated between resisting the Public

Protector's remedial action and undertaking to comply therewith. Unlike in QUTA,
here the Minister and the SABC were afforded every opportunity to discharge their
constitutional duty. In fact, they were directed to do so by the Public Protector, They
declined to do 36 because, as we ha{le shown, they miscénceived the import 6f the
Public Protector's powers and acted irrationally in their response to it. This is thus a
case of both the SABC and the Minister failing to understand the effect of the Public
Protector's remedial action as well as failing in their obligation to the SABC and the

country at large. That is a matter pre-eminently for a court.

[61] In light of the Public Protector’s findings and the events subsequent to her
report, the High Court was rightly concerned that Mr Motsoeneng should not
continue to be in office with serious allegations concerning maladministration and the
integrity of the SABC hanging over him. The High Court approached the enquiry
thus:
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‘95.  The allegations of misconduct against Motsoeneng are serious. He is the
COO of the SABC. He is an executive member of the Board. He has virtually unlimited
authority over his subordinates and access to all the documentation in relation to the
charges of misconduct that will be preferred against him. Given the nature of the allegations
and the persons involved, referred to in the report, Motsoeneng's fellow Board members and
his subordinates would have to be interviewed, and documents produced.
96. What this shows is that unless he is suspended, Motsoeneng poses a real risk not
only to the integrity of the investigation concerning the allegations of his misconduct, but to
the disciplinary enquiry itself. It is untenable that he should remain in office while disciplinary
proceedings are brought against him.
97. In these circumstances, and in the light of the allegations of abuse of power in the
Repaort, in my opinion there can be no doubt that it is just and equitable that Motsoeneng
should be suspended, pending finalisation of disciplinary proceedings to be brought against
him. Good administration of the SABC, and openness and accountability, demand his
suspension.’
The approach of the High Court cannot be faulted.

[62] In addition, in arriving at its conclusion that a suspension was appropriate, the
high court exercised a narrow discretion. The test for interference in a discretion of
that sort is that formulated in Ex parte Neethling & others 1951 {4) SA 331 (A) at
335C-F. Here it has not been shown that Schippers J exercised his discretion
capriciously or upon a wrong principle or upon any other ground justifying
mterference See also Ferris & ‘another v Frrstrand Bank Lid [2013] ZACC 46; 2014
(3) SA 39 (CC) para 28. - ' ‘

[63] Further, it bears noting that a judicial decision is only appealable if it has the
following three attributes: first, it must be final in effect and not susceptible of
alteration by the court of first instance; second, it must be definitive of the rights of
the parties; and third, it must have the effect of disposing of at least a substantial
portion of the relief claimed (see Zweni v Minister of Law and Order [1992] ZASCA
197; 1993 (1) SA 523 (A) at 532! - 533B, cited with approval by the Constitutional
Court in Infernational Trade Administration Commission v SCAW South Africa (Pty)
Ltd [2010] ZACC B; 2012 (4) SA 618 (CC) para 49). The suspension of Mr
Motsoeneng pending finalisation of his disciplinary proceedings, appears to have
neither the second nor third of the required attributes. That would be enough to
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disqualify it as an appealable decision, because the first attribute — assuming it to be
present — cannot on its own confer appealability. Mr Motsoeneng has been
suspended pending finalisation of his disciplinary proceedings. That does not, one
would imagine, in and of itself dispose of even a portion of the relief claimed. It is
thus also distinctly questionable at this stage whether the order suspending Mr
Motsoeneng will have any final effect.*® The facts of this case thus distinguish it from
those dealt with by the Constitutional Court in OUTA.

[64] As the excerpts from the affidavits of both the Minister and Ms Tshabalala
show, they express themselves in strong language. Both appear to have already
exonerated Mr Motsoeneng of any wrongdoing. For it seems to be inconsistent to
promote a person to one of the most senior positions at the public broadcaster if
there had been any genuine intention of instituting disciplinary proceedings against
him. Rationally, implicit in his promotion has to be a rejection of the rather damning
findings by the Public Protector. Not only does all of that render their assertion that
they were still intent on engaging with the Public Protector contrived and
disingenuous, but it strongly dispels the notion that they can still bring an open and
impartial mind to bear on the matter. The appeal against the suspension order must

therefore also fail.

[65] One further aspect requires further brief consideration. As set out earlier in
this. judgment relief was sought in two parts Schippers J rlghtly held that on a
proper construction of the relief sought in Part A of the notice of motaon namely that
disciplinary proceedings be instituted, the claim was one for final relief. The
suspension order, as outlined above, is an interim order pending the outcome of
review proceedings. We were informed by counsel on behalf of all the parties that
the contemplated review application has been allocated a preferential date and will
be heard during the first week of October 2015.

[66] At the outset of the hearing of the appeal, we were occupied with some
debate as to whether it was desirable that this court consider the appeal in respect of

43 See, inter alia, African Wanderers Football Club (Ply) Lid v Wanderers Football Club 1977 (2) SA
38 (A) 47C-D; Cronshaw & another v Fidelity Guards Holdings Pty Ltd [1996] ZASCA 38; 1996 (3) SA
686 (A); and International Trade Administration Commission v SCAW South Africa (Pty) Ltd para 49,
where the above two cases are cited with approval.
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Part A at this stage given that: (a) the proceedings in the High Court are un-
terminated inasmuch as Part B has yet to be determined by the High Court; and (b)
entertaining the appeal now would resuit in a proliferation of piecemeal hearings and
appeals. See Walhaus & others v Additional Magistrate, Johannesburg & another
1959 (3) SA 113 (A} at 119H-120C. In Guardian National insurance Co Ltd v Searle
NO [1999] ZASCA 3; 1999 (3) SA 296 (SCA) at 301A-C, the following was stated:

‘As previous decisions of this Court indicate, there are still sound grounds for a basic
approach which avoids the piecemeal appellate disposal of the issues in litigation. It is
unnecessarily expensive and generally it is desirable, for obvious reasons, that such issues

be resolved by the same Court and at one and the same time.’

[67] In Consolidated News Agencies (Pty} Ltd (in liquidation) v Mobile Telephone
Networks (Pty) Ltd & another [2009] ZASCA 130; 2010 (3) SA 382 (SCA), this court
said the following {paras 89 and 90):

‘89.  Before concluding we are constrained to make the comments that follow.
Piecemeal litigation is not to be encouraged. Sometimes it is desirable to have a single issue
decided separately, either by way of a stated case or otherwise. If a decision on a discrete
issue disposes of a major part of a case, or will in some way lead to expedition, it might well
be desirable to have that issue decided first.

80. This court has warned that in many cases, once properly considered, issues initially
thought to be discrete are found to be inextricably linked. And even where the issues are
discrete, the expeditious disposal of the litigation is often best served by ventilating all the
issues at one hearlng A trial court must be satisfied that it is convenlent and proper to try an

issue separately.’ (Footnotes omitted.)

[68] The course followed by the litigants and the court below will no doubt result in
protracted and cross-cutting litigation. So, for example, this judgment might be
appealed to the Constitutional Court. The review application, if decided in favour of
the DA, might result in Mr Motsoeneng no longer holding office, but that judgment
might alsc be appealed, first to this court and then to the Constitutional Court. It
might well have been in the interest of justice for the review application to have been
heard expeditiously with that decision being determinative, either at High Court level
or, ultimately, one of the appellate courts. The manner in which the matter was dealt
with will lead to protraction and all the while the institution will have to endure the

uncertainty that will follow.
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[69] We appreciate that we were called upon to adjudicate only that part of the
relief sought in part A of the notice of motion. However, part A is not a hermetically
sealed enquiry and because of the manner in which the litigation was conducted we
were obliged to range beyond it to a consideration of some matters upon which the
High Court is yet to finally pronounce. In determining whether a suspension order
was apt, it was necessary for us to consider, at least on a prima facie basis, as was
done by the court below, matters pertaining to part B of the notice of motion. For, it
must be accepted that the suspension order could only issue if there were prospects
of success in relation to part B. That is not to suggest that we have made any final
decisions in relation to the review application nor have we pre-empted any decision
that the High Court might in due course be called upon to make, including those that

relate to relevant Ministerial decisions and their proper classification.44
[70] It follows for all of the aforesaid reasons that the appeal must fail.

The appeal is accordingly dismissed with costs including the costs attendant upon

the employment of two counsel.

- - -M S Navsa
Judge of Appeal

V M Ponnhan
Judge of Appeal

44 See in this regard Minister of Defence and Military Veterans v Motau & others [2014] ZACC 18;
2014 (5) SA 69 (CC).
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DAVIS J

Introduction

[1] The Republic of South Africa Constitution Act 108 of 1996 (‘the Constitution’)
sought to reimagine the relationship between the represented and those who were
elected to represent, we the people of South Africa. It was envisaged that this
particular model of democracy would transcend the voting process as constituting
the only basis of political participation, particularly as it is an event that only takes
place every five years. It was intended that governance would take place within a
meticulously legally constructed framework of legal rules and principles, the latter of
which are set out in detail and considerable care in the 1996 constitutional text. As
the custodian of this text, courts are called upon to make a range of policy
orientated decisions, many of which are saturated with polycentric consequences,
others of which raise controversial political questions and all of which may well
place the courts at the centre of political debate. However controversial the
implications of a judgment, the judicial task is to ensure that government adheres to
and promotes the values and principles in the Constitution and thus complies with
the overarching principle of legality. Recourse to-the concept of deference to the
manifestation of the popular will, as sourced in the policies of the majority party in
Parliament, must be located within this context. See in particular Karl Klare ‘Self-
Realization, human rights and the separation of powers: A democracy-seeking

approach’ 2015 Stellenbosch Law Review 465.

[2] This case concerns a decision of a member of the executive and its
relationship to legality as | have sought to outline it. During argument, respondents

repeatedly emphasised the critical need to defer to the choice of fourth respondent;



(‘the Minister) hence the imperative to locate the appropriate approach to the

adjudication of this case.

(3] Briefly, on 7 July 2014 the third respondent (‘the Board’) recommended that
the Minister should appoint the eighth respondent (‘Mr Motsoeneng') as the chief
operating officer ('COQ’} of the South African Broadcasting Corporation (‘SABC").
The next day, on 8 July 2014, the Minister accepted this recommendation and duly

appointed Mr Motsoceneng as the COO of the SABC.

(4] It might have been expected by the designers of the Constitution, who had
laid out an intricate set of rules dealing with Parliament, that the official opposition in
Parliament would have viewed the latter institution as the preferable location for
disputing this appointment. But lawfare, the use of law as a replacement for
political warfare, has become common place in South Africa. The applicant thus
bases its case on arguments which contend that the decision both to recommended
and later to appoint Mr Motsoeneng as the COO of the SABC are procedurally and
substantjally irrational. These arguments requjre this Court to examine and
evaluate the merits of these submissions, notwithstanding that this dispute can be
described as lawfare. It is the court’s role to examine whether the appointment was
made in terms of the principle of legality, only after which deference must be paid to
the choice of a democratically elected Minister. Courts are the custodians of the
principle of legality, as it is sourced in the Constitution. Where this principle is
invoked, Courts are obliged to enter the arena. Beyond the scope of this principle,

the invitation to be a custodian must be firmly refused.



A brief background

[5] In November 2011 Mr Motsoeneng was appointed as the acting COO of the
SABC. Between 11 November 2011 and 26 February 2012, a series of complaints
were lodged by former employees of the SABC which focussed on the alleged
irregular appointment and conduct of Mr Motsoeneng as the acting COO of the
SABC as well as a systematic manner of maiadministration, mainly relating to
human resources and financial management, governance failures within the SABC

and irregular interference by the then Minister.

[6] These complaints were referred to the ninth respondent (the Public
Protector’). Following an investigations, the Public Protector issued a report on 17
February 2014 entitled “When Governance and Ethics Fail’. She made a series of
damming findings against the appointment of Mr Motsoeneng as interim COO well
as his subsequent conduct; in particular she found the following:
1. Mr Motsoeneng lied about his qualifications when applying for a position
of COO and in applying for earlier positions.
-.2. He abused his power by increasing his salary three times jn the space of
one year from R 1.5 m to R 2.4 m per annum.
3. He was responsibie for the untawful appointment of Ms Sulley Motsweni
to various position as well as for salary increases which were allegedly
unlawful between 2011 to 2012
4. He was partly responsible for the unlawful appointment of Ms Gugu Duda

as chief financial officer.



2. He was responsible for the purging of “senior staff’ which led to the
avoidable loss of millions of rand towards salaries in respect of
unnecessary settlements for irregular termination of contracts”.

6. He was responsible for the unilateral increase of salaries of Ms Motsweni
as well as Ms Thobekile Khumalo.

7. There were ‘pathological’ corporate governance deficiencies within the
SABC; and

8. The Department of Communications and, indeed the Minister thereof,
had “unduly interfered in affairs of the SABC”, conduct which according to

the Public Protector Mr Motsoeneng had aided and abetted.

[7] Pursuant to these findings, the Public Profector made a series of
recommendations, including that appropriate disciplinary action be taken against Mr
Motsoeneng for his dishonesty relating to the misrepresentation of his qualifications,
his abuse of power and improper conduct and the fruitless and wasteful expenditure
which had been incurred as a result of irregular salary increases which should, in
.tumn, be recovered:from the appropriate persons. The-Public Protector als¢.
recommended to the Minister that he should “take urgent steps to fill the long
outstanding vacant position of the chief operating officer with a suitably qualified

permanent incumbent within 90 days of this report.”

[8]  According to Mr James Seife, who deposed to the founding affidavit on
behalf of the applicant, on 07 July 2014 a board meeting of the SABC was held.
The filling of a new post of the COO was not on the agenda of this meeting.

However, when the Minister arrived at the SABC on 7 July 2014, she conferred with



the chairperson of SABC, as a result of which the chairperson proposed to the
Board that it immediately appoint Mr Motsoeneng as the permanent COO. This
version is placed in issue by respondent. What is clear however, is that the
recommendation to appoint Mr Motsoeneng was made at approximately 23: 30 on
07 July 2014 by the Board. On the next day, 08 July 2014, the Minister announced

the appointment of Mr Motsoeneng as CQOO.

9] At a press briefing on 10 July 2014, the Minister indicated that the Board had
obtained an opinion of an independent law firm to ‘investigate all the issues raised by
the Public Protector. The Minister stated that she and the Board was ‘satisfied that
the report... cleared Mr Motsoeneng of any wrongdoing’. This report, known after the

lawyer who had been briefed, was termed the Mchunu report in these proceedings.

[10] This action spurred a response from applicant, which then applied to the
High Court first to suspend Mr Motsceneng and then to set aside his appointment.

Applicant contended that, in light of the damming ﬂndmgs by the Public Protector in

relation to Mr Motsoeneng and the clear reqmrements for the appomtment of a

COQ, the appointment which had been made was both irrational and unlawful.

[11] The application was brought in two parts. Part A was in the form of an
urgent application seeking, inter alia, a declaration that Mr Motsoeneng be
suspended with immediate effect from his position as COO of the SABC and that he
remain suspended until the finalisation of disciplinary proceedings to brought

against him. A further declaration was sought that the Board institute disciplinary



proceedings against Mr Motsoeneng within five days of the date of the court order
together with a further declaration that the Board appoint a suitably qualified person
as the acting COO to fill the position, pending the appointment of a suitably

qualified COQ.

[12] Part A was decided in favour of the applicant by the Cape High Court. See
Democratic Alliance v South African Broadcasting Corporation Limited and other
2015 (1) SA 551 (WCC). The order of the Cape High Court was appealed to the
Supreme Court of Appeal. In the light of the proceedings which took place in this

court, it is now necessary to briefly examine the basis of this latter judgement.

The Supreme Court of Appeal judgment with regard to Part A

[13] Much of the argument before the SCA turmed on the status of the Public
Protector’s report; that is the debate before the SCA was framed in terms of the key
question posed by the High Court per Schippers J; ‘are the findings of the Public
Proteetor binding and enforgeable? Schippers yJ-concluded that ‘the findings of the
Public Protector are not binding and enforceable. However, when an organ of State
rejects those findings or the remedial action, that decision itself must not be

irrational.” (para 74)

[14] Schippers J found that the conduct of the Board and the Minister, in rejecting
the findings and the remedial action of the Public Protector, was arbitrary and
irrational and consequently constitutionally unlawful. He ordered that the board of

the SABC, within 14 days of the date of the court order, commence disciplinary



proceedings against Mr Motsoeneng for his alleged dishonesty relating to the
misrepresentation of his qualifications, abuse of power and improper conduct in

various appointments and salary increases.

[15] On appeal, Navsa and Ponnan JJA adopted a different approach to the legal
status of the report of the Public Protector. The learned judges of appeal found,
through a meticulous examination of the constitutional status of the Public Protector,
and, particularly s 182 (1) (c) of the Constitution, which provides that the Public
Protector has the power to take appropriate remedial action, that it was incorrect to
find that the Public Protector’s findings and declaration of remedial action could be
ignored, if the SABC had cogent reasons for doing so. In short, the Public

Protector’s report was binding, save if set aside by a court on review.

[16] The learned judges on appeal had the following to say which is of particular

refevance to the present dispute:

‘Here, there is-tio suggestion that the Public protector exceelfed her powers or that -

she acted corruptly. Nor have any of the other transitional grounds for a review
been raised. The principal reason advanced by both the SABC and the Minister for
ignoring the Public Protector's remedial action is that the former had appointed
Mchunu Attorneys to ‘investigate the veracity of the findings and recommendations
of the Public Protector’. That, in our view, was impermissible. Whilst it may have
been permissible for the SABC to have appointed a firm of attorneys to assist it with
the implementation of the Public Protector’s findings and remedial measures, it was
quite impermissible for it to have established a parallel process to that already

undertaken by the Public Protector and to thereafter assert privilege in respect



thereof. The assertion of privilege in the context of this case is in any event
incomprehensible. If indeed it was aggrieved by any aspect of the Public
Protector's report, its remedy was to challenge that by way of a review. It was not
for it to set up a parallel process and then to adopt the stance that it preferred the
outcome of that process and was thus free to ignore that the Public Protector. Nor

was it for the Minister to prefer the Mchunu report to that of the Public Protector.’

(para 47)

[17] Before the Supreme Court of Appeal, it appeared that counsel for all the
parties agreed that Mr Motsoeneng should be subjected to a disciplinary enquiry.
(see para 54) -Hence, much of the debate before the SCA appeared to have
concerned an attack on the correctness of the order of the High Court suspending
Mr Motsoeneng. There are further passages from the judgment of the Supreme
Court of Appeal which are relevant to the present dispute; in particular, the court’s

approach to the appointment by the Minister of Mr Motsoeneng as COO:

‘On the undisputed evidence, itlwould appear that the Minister was able to apply her

mind to ;he Mchunu Report, th;a recommendation of t;1e Board and the trans:cript of
Mr Motsoeneng's interview before acting on the recommendation of the SABC
Board. She had to then weigh that against the 150 page Public Protector Report,
which she already had in her possession. She did all of that within a single day.
As this court has previously pointed out: ‘Promptitude by public functionaries is
ordinarily meritorious, but not where that is at the cost of neglecting the task.
Moreover, the Minister seems to have restricted herself to a consideration of only
one of the several negative findings against Mr Motsoeneng, namely, the allegation

of dishonestly concerning his matric qualification. She does not state that she
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considered the findings of abuse of power, waste of public money, purging of senior
staff and the disregard for principles of good corporate governance, all of which
were plainly relevant to her decision. She also says nothing about the failure of the
Board to advertise the post, consider other candidates or hold interviews before
recommending Mr Motsoeneng for appointment in circumstances where, had she
properly considered the Public Protector's Report, she would have known that the
Public Protector had found that he had ‘been allowed by successive Boards to
operate above the law'. Armed with that knowledge, she ought to have considered
that greater vigilance was required of her in acting on the recommendation of the
Board. Thus, despite the appellants’ protestations to the contrary, the permanent
appointment of Mr Motsoeneng is inconsistent with the Public Protector's findings

and remedial action and is inconsistent with the principles of co-operative

governance.” (para 56)

A final passage of the judgment is also worth noting:

‘For it seems to be inconsistent to promote a person to one of the most senior
position at the public broadcaster if there had been any genuine intention of
instituting disciplinary proceedings against him. Rationally, implicit in his promotion
has to be a rejection of the rather damning findings by the Public_Protector. Not
only does all of that render their assertion that they were still intent on engaging with
the Public Protector contrived and disingenuous, but it strongly dispels the notion

that they can still bring an open and impartial mind to bear on the matter.” (para 64)

Applicant’s case

[18]

Applicant's seeks to set aside the decision of the Board and the Minister to

recommend and appoint Mr Motsoeneng to the post of COO respectively. It also

requests this Court to direct that the Board recommend the appointment to the



3!

Minister of a suitably qualified COOQ within 80 days of the date of this order together

with certain ancillary relief that flows therefrom.

[19] Mr Katz, who appeared together with Ms Mayosi and Mr Bishop on behalf of
the applicant, contended that the Board’s decision to recommend the appointment
of Mr Motsoeneng and the conseguent decision of the Minister to accept this
recommendation were patently irrational, both procedurally and substantially. In
support of his argument, Mr Katz referred to the decision in Democratic Alfiance v
President of South Africa and others 2013 (1) SA 248 (CC). In that case, the
President had appointed Mr Menzi Simelane as the National Director of Public
Prosecutions, notwithstanding findings by the Ginwala Commission of Enquiry into
the fitness of Advocate V P Pikoli to hold the office of NDPP that Mr Simelane was

dishonest.

[20] The President acted on advice obtained from the Minister of Justice. The
Minister of Justice considered that the President could ignore the adverse findings

‘a‘t;out Mr Simelane, .b'e:cause the Public é'e}vice Commission -(I';SC) had not given- '
Mr Simelane’s an opportunity to be heard. The legal submissions made by Mr
Simelane lawyers focused on the point that Mr Simelane had not been given an
opportunity to respond to the PSC's findings and that the Ginwala Commission’s

mandate was not to investigate Mr Simelane but rather former National Director of

Public Prosecutions, Mr Vusi Pikoli.
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[21] The court rejected these findings. It held that the findings of the Ginwala
Commission and the PSC were relevant to Mr Simelane’s appointment. Yacoob

ADCJ gave short shift to these arguments, finding:

‘The reason given by the Minister for ignoring these indications of dishonesty, albeit
prima facie, in the evidence of Mr Simelane before the Ginwala Commission, the
evaluation of his evidence by that Commission, and the recommendations of the
Public Service Commission did not in all circumstances hold any water. Indeed,
they do not disturb my original conclusion that the failure to take these indications
into account were not rationally related to the purpose for which the power to
appoint a fit and proper person as a National Director were given.” (para 85}
Of equal relevance is the following passage from Yacoob ADCJ’s judgment:

‘The President too should have been alerted by the adverse findings of the Ginwala
Commission against Mr Simelane and ought to have initiated a further investigation
for the purpose of determining whether real and important questions had been
raised about Mr Simelane’s honesty and conscientiousness. This he should have
done despite his knowledge of Mr Simelane as a person. There is no rational
relations:nip between ignoring thg findings of the Gin\n{a,lg Commission withogt,, more

and the purpose for which the power had been given. (para 88)

[22] Mr Katz submitted that the Constitutional Court's assessment of a suitable
National Director of Public Prosecutions was equally applicable to the appointment
of a COO. This conclusion further derived authority from the Broadcasting Act 4 of
1999, together with the Memorandum of Association of the SABC and its Board's
Charter. The Broadcasting Act requires that the members of the Board including
the COO be persons that are ‘committed to fairness... and openness and

accountability on the part of those holding public office’ and ‘who are committed to
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the objects and principles as enunciated in the Charter of the Corporation.' Clause
8.1.9 of the Charter, for example, provides that members of the Board are required
to ‘maintain the highest standard of integrity, responsibility and accountabiiity. Both
the Act and the Charter permit the suspension and removal of Board members who

have acted dishonestly or abused their positions.

[23] In the present case, the Public Protector, who had expressly investigated Mr
Motsoeneng, concluded that he had lied and was guilty of serious acts of
maladministration, abuse of power and other forms of misconduct. In the context
of this case, Mr Katz contended that the approach adopted in Simelane, was even
more compelling for, in the Simelane case, the negative findings about Mr Simelane
arose as a by-product of an enquiry into Mr Pikoli. Here, the express focus of the

Public Protector was upon Mr Motsoeneng and his conduct.

[24] Before proceeding to analyse these submissions, | need to return to the SCA

judgment and its role in the process of evaluation of applicant’s case.

- - - -

The implications of the judgment of the SCA as to part A
[25] At the conclusion of their judgment, Navsa and Ponnan JJA made the

following observation:
‘We appreciate that we were called upon to adjudicate only that part of the relief
sought in Part A of the notice of motion. HoweVer, Part A is not a hermetically
sealed enquiry and because of the manner in which the litigation was conducted we
were obliged to range beyond it to a consideration of some matters upon which the

High Court is yet to finally pronounce. In determining whether a suspension order
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was apt, it was necessary for use to consider, at least on a prima facie basis, as
was done by the court below, matter pertaining to Part B of the notice of motion.
For, it must be accepted that the suspension order could only issue if there were
prospects of success in relation to Part B. That is not to suggest that we have
made any final decisions in relation to the review application not have we pre-
empted any decision that the High Court might be in due course be called upon to

make, including those that related to relevant Ministerial decisions and their proper

classification.’ (para 69)

[26] Two important consequences flow from this judgment insofar as the
disposition of the present dispute is concerned. In the first place, as the learned
judgés of appeal noted, certain findings that are contained in theirj'udgment have a
bearing upon the evidence which has been placed before this Court. Secondly, the
question arises as to the status of the SCA judgment, insofar as the finding of the

binding nature of the Public Protector’s report is concerned.

[27] The judgment of the SCA is clearly binding on me as a judge of the High

éourt ! should add'%ﬁat | embrace its %i;'w‘dings with jurispru‘cgéntial enthusiasm. ‘
Accordingly, on the basis of the law contained in the SCA judgment, it must follow
that, as the Public Protector’s report was binding on the SABC and the Minister,
there can be no basis by which the Minister can argue that a report, binding on her,
could be ignored to such an extent that it would still be rational to appoint Mr
Motsoeneng to a permanent position of COOQ, after being appraised by the report of

the Public Protector of the problems relating to Mr Motsoeneng as acting COO.
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[28] Although this conclusion may appear to be obvious, some justification is
necessary. When the Minister appointed Mr Motsoeneng on 08 July 2014, the
Public Protector had published her report. It was available to the Minister. The
Minister must have known or must be taken to have known of the damming findings
made against Mr Motsoeneng, sufficient, inter alia, to justify a set of remedial
actions, including the institution of disciplinary proceedings against Mr Motsoeneng.
To quote from the report: ‘His dishonesty relating to the misrepresentation of his

qualifications, abuse of power and improper conduct about the appointments of salary
increments of Ms Sully Motsweni and for his role in the purging of senior staff members

resulting in numerous labour disputes and settlement awards against the SABC.” On any
plausible basis, to ignore a binding report and appoint the person to a permanent
position when that person is required to be subjected to disciplinary action,
pursuant to their conduct as an acting COQO, is manifestly an act of irrationality

which stands to be set aside.

[29] However, an issue which was raised in the present proceedings concerned
an application fg[ leave to appeai tg.'the Constitutional qurt against the judgz:nent
and order of the Supreme Court of Appeal which | have analysed. The argument
was raised by the respondents that, were the Constitutional Court to set aside the
approach which the Supreme Court of Appeal had adopted to the status of the
Public Protector’s report, a different set of reasoning and justification might have to
be applied. This submission followed from s 18 of the Superior Courts Act 10 of
2013 which provides that, uniess the Court under exceptional circumstances,

orders otherwise, the operation and execution of a decision which is the subject of
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an application for leave to appeal is suspended, pending the decision of the

application or the appeai.

[30] Itwas as a result of s 18 of the Supreme Courts Act and its implications that
a considerable amount of argument was devoted in this case to the position which
would have applied had Schippers J's approach to the legal status of the Public
Protector report been followed; that is, on the assumption that the Constitutional
Court adopts a similar position or, alternatively that the status quo ante applies until
the appeal is settled. What follows in this judgment is an evaluation of the present

dispute in terms of these assumptions.

The respondent’s justification for making an appointment notwithstanding
the Public Protector’s report
[31] In her affidavit, the Minister explained that there was four documents that

she considered in detail prior to taking the decision to appoint Mr Motsoeneng as

COO, namely a letter from the chairperson of the SABC of 7 July 2014, a letter from

- - %

the chairberson of the SAéé addressed to hé;‘ on 8 July 2014, ‘the Public
Protector’s report and the Mchunu report. She further stated that she had attended
at the offices of SABC on 07 July 2014. After the board meeting, the chairperson
had relayed to her the discussion and resolution that the Board had taken on the
question of who should be appointed as COO on the SABC and its reasons
therefore. Pursuant to the Minister's request, she received a written
recommendation that the SABC should appoint Mr Motsoeneng as the permanent
COO. This recommendation was accompanied by a motivation together with the

Public Protector's report and the Mchunu report. The Minister stated that she
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considered all of this information. She remained concerned about the findings of
the Public Protector's report, in particular the ailegation that Mr Motsoeneng had
lied to the SABC about his qualifications when he initially was employed and, in
particular, the finding that Mr Motsoeneng had fraudulently represented that he had

a matric certificate when it was clear that he had not.

[32] These concerns were raised with the chairperson of the Board. The Minister
was then provided with a transcript of an exchange between the Public Protector
and Mr Motsoeneng. She read this transcript and was satisfied that Mr
Motsoeneng had not lied to the SABC about having a matric qualification.
Consequently, she was satisfied that he was.competent and had the necessary

expertise to be appointed as the COO.

[33] Applicant attacked the Minister's affidavit on a number of grounds. In
particular, it noted that she had failed to disclose that she had access to the various

reports, in particular the Mchunu report prior to 07 July 2014 in her answering

- - -

affidavit which she depésed to in respect of Part A of the applicétion. It was only
when the evidential shoe pinched, that, in her affidavit deposed to in respect of the
Part B application, she made these claims about reading these reports prior to 7

July 2014,

[34] Mr Maleka, who appeared together with Ms Pillay on behalf of the fourth
respondent, submitted that there was no basis for this complaint. Even in her Part
A answering affidavit, the Minister had explained that she received the written

recommendation from the Board on 8 July 2014 which was accompanied by the
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Public Protector's report and that of Mr Mchunu. She aiso had access to these
reports prior to 7 July 2014; that is before she was appointed as the Minister when
she had served as a member of Parliament and a Whip in the Portfolio Committee
on Communications for some two, years hefore the previous National Assembly
came to an end. As she said in her affidavit:
‘The Public Protector's Report was important to my work an the Committee. | was
also in receipt of a copy of that report since at least early June 2014. | was also in
receipt of the Mchunu report since about the first week of June 2014. [ndeed, at
one of my very first meetings with my special advisor with Mr Mantasha | specifically

discussed the content of both these reports and handed copies of them to him.’

[35] Mr Maleka submitted that in the light of this evidence placed before the Count,
the Court had to be careful before trespassing into the domain of public officials by
interfering with decisions entrusted by the Constitution or legislation these persons.
So long as there was a rational connection between the facts and information
available to a public official and the achievement of a purpose falling within the
_ power being exermsed a court could not |nterfere merely because it considered the
declsmn to be wrong or that a different outcome could be pref;zrable See Mm:ster

of Education Western Cape and another v Beauvallon Secondary School and

others 2015 (2) SA 154 (SCA) at para 38.

[36] | accept that in many decisions what is required “is a judgment call” by the
relevant authority. But a judgment call does not give carfe blanche to the
designated functionary. The latter must make a decision of which it can be said
that the means selected are rationally related to the objectives that are sought to be

achieved. What was sought to be achieved in this case was the appointment of a
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person who was not only competent to perform the tasks required as the COO but

was also a person who would maintain the highest standard of integrity,

responsibility and accountability, all of which were objectives which are set out in

the charter of the SABC.

[37] Given the nature of the answering affidavit it appears that a critical

component of the reasoning employed by the Minister in ignoring the finding of the

Public Protector and hence appointing Mr Motsoeneng was the Mchunu report.

Indeed in her affidavit the Minister states:

The Public Protector had made a range of very serious findings against Mr
Motsoeneng.

The Mchunu report addressed these findings, with the result, certainly in my
mind, the report of the Public Protector could not constitute a bar or indeed
an impediment to the appointment of Mr Motsoeneng as COOQ.

I was therefore satisfied that the Mchunu report provided detailed answer to
the findings of the Public Protector, and the answers as well as conclusions
provided in-Mchunu report are both rational and reasonable.
Notwithstanding the Mchunu report, | still had concerns in respect of the
deceit.

in addition to the aforegoing, | had been furnished with a range of very
impressive achievements by Mr Motsoeneng during his tenure as Acting
COO. This, together with the findings of the Mchunu report motivated,

informed and uitimately underpinned my decision.’
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[38] Mr Katz made much of the fact that the Mchunu report was not an
independent report in that Mchunu attorneys were the attorneys of the SABC and

were paid by the SABC to prepare this report.

[39] It is not necessary to consider and evaluate this particular submission, for,
far more important to the disposition of this case is the question to whether the
Mchunu report dealt with the findings of the Public Protector, in a sufficient amount

of detail to represent a justifiable answer to the Public Protector’s finding.

[40] As illustrative, | will examine the question of Mr Motsoeneng’s qualifications.
In essence, the Mchunu report found that in 1995 Mr Motsoeneng obtained his first
appointment at SABC. It was ‘well known in fact to all in attendance that he had no
matric, he did not lie about this and the SABC was not misled in this regard.” Accordingly,
the Mchunu report finds that SABC personnel had always been fully aware that
when he was employed by the SABC, Mr Motsoeneng did not have a matric

qualification. As a result, it arrived at the following conclusion:

- - -
F

‘In view of the above, it would be difficult if not impossible for the SABC to charge
Mr Motsoeneng with dishonesty and/or misrepresentation of his qualifications as the
SABC’s own evidence unequivocally supports his case. Effectively, the evidence of
Mr Kloppers and Mr Mothibi constitutes some form of investigation which would
clear Mr Motsoeneng of any allegation of dishonesty and/or misrepresentation as
these senior officials of the SABC were part of his appointment by the SABC at the
time.

Consequently, when considering the provisions of the SABC's Disciplinary Code

and Procedure, and the case law stated above, it would appear to us that any
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disciplinary action that may be instituted against Mr Motsoeneng would not succeed

and that the evidence that has already been gathered in this matter is sufficient to

dispose of this matter.’

However, this set of findings, in my view, does not provide an adeguate

answer to the Public Protector's report. When viewed through the prism of a

rational decision maker, who satisfies herself that she can ignore an otherwise

damming set of findings against the candidate for a very senior position. A short

extract from the Public Protector’s report reveals an entirely different picture to that

which is the product of the Mchunu report;

‘Dr Ngubane’s insistence that there is no evidence could be found that Mr
Motsoeneng misrepresented his qualifications is astounding.

This assertion is however contradicted by the documentation and information
submitted by the SABC to me as well as Mr Motsoeneng’s own admission.

Cn 19 July 2013, Mr Motsoeneng indicated that he never misrepresented his
qualifications during his employment at the SABC, as it was common knowledge
that he did not possess a matric certificate. - =
However, after being shown the employment application form Mr Motsoeneng had
completed at the SABC indicating the symbols he had claimed to have obtained in
matric by me, he submitted that he was asked to fill the subjects as mere
compliance by Mrs Swanepoel.

Mr Motsoeneng finally admitted to me during our meeting on 19 July 2013, that it

was wrong of him to have claimed to have a matric certificate while knowing that he

had not passed the grade.’
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[42] The Public Protector also noted that there were findings of 11 September
2003 where the SABC group internal audit reported that the content of Mr
Motsoeneng's application for employment was false because he had

misrepresented his qualifications.

[43] A further passage of evidence referred to above appears in the Public

Protector’s report as follows:

‘Adv Madonsela: But you knew ... you are saying to me you knew that you had
failed, so you ... because when you put these symbols you knew you hadmn't
found ... never seen them anywhere, you were making them up. So I'm asking you
that in retrospect do you think then you should have made up these symbols, now
that you are older and you are not twenty-three?

Mr Motsoeneng: From me... for now because | do understand all these issues,
I was not supposed, to be honest, if | was ... now | was clear in my mind, like now |
know what is wrong, what is right, | was not supposed to even put it, but there they
said “No, put it”, but what is important for me Public Protector, is everybody knew
and even when | put there | said to the lady “I'm not sure about.my symbols” and
why | was not sure Public Protector, because | got a sub, you know | remember
okay in English | think it was an “E”, because you know after ... it was 1995.

If you check there we are talking about 1991, now it was 1995 and for me | had
even to ... | was supposed to go to school to check. Someone said “No, no, no, you
know what you need to do? Just go to Pretoria.” At that time Public Protector, taxi,
go and check, they said, “no, you fail’, | went and ... that one is ... and people who
are putting this, Public Protector ... and I'm going to give you ... | know its
Phumemele and Charlotte and this people when SABC were charging me, they

were my witness.
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Mr Madiba: [ think if ... | want to understand you correctly. You say you were
asked by the SABC to put in those forms. ... | mean to put in those ...

Adv Madonsela: To make up the symbols.

Mr Madiba:  To make up the symbols. Do you recall who said that to you?

Mr Motsoeneng: Marie Swanepoel.’

[44] When this evidence is examined, it is clear that the Mchunu report
concentrated on a question, which may well be important, but it is not the question
that is relevant to the present dispute. In short, the Mchunu report was concerned
with whether there could a basis to charge Mr Motsoeneng with dishonesty or
misrepresentation. The Public Protector, by contrast, shows that, at best for Mr
Motsoeneng, there was significant doubt as to whether he had misrepresented his
qualifications. That doubt concerning his integrity is relevant to an assessment as
to whether he was a person of sufficient integrity to merit an appointment of COO.
There is no need to criticise the Mchunu report, given its scope and purpose.
Suffice to note that it did not canvass the gamut of conduct examined by the Public

Protector.

[45] This finding requires some qualification. As | have indicated throughout the
argument in this case, Mr Motsoeneng is not on trial.  This approach has
implications to which | shall refer presently. What is important is that the Minister,
without a clear answer sourced in the Mchunu report and with a transcript described
correctly by the SCA as being an explanation which was “muddled and unclear’
was in no position to exercise a rational decision to elevate Mr Motsoeneng, whose
tenure as acting COO had already been placed in severe doubt, to the more

elevated position of a permanent COO.
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[46] If the passage that | cited was not sufficient to justify this conclusion the
following from the transcript from exchange between Mr Motsoeneng and the Public

Protector should have triggered even brighter warning lights:

‘Adv Madonsela: But you know ... you are saying to me you knew then that
you failed so you ... because when you put these symbols
you knew that you hadn't found... never seen them anywhere,
you were making them up. So I'm asking that in retrospect
do you think you should have made up these symbols, now
that you are older and you are not twenty three?

Mr Motsoeneng: From me ... for now because | do understand all the issues, |
was not supposed, to be honest. If | was ... now | was clear
in my mind, like now | know what is wrong, what is right. |
was not supposed to even to put it, but they said, “No, put

it”...

[47] Another issue which again highlights the difficulty in ignoring the Public
Protector's '-”'report, nohmithstarfd'ing its legal status; relates to increases in Mr
Motsoeneng's salary. According to the Public Protector, Mr Motsoeneng increased
his salary three times in the space of one year from R 1.5 mto R 2.4 m. She
concluded that this constituted both improper conduct and maladministration. The
Mchunu report has the following comment ‘all the above mentioned salaries and/or
salary adjustments contributed to the amount of R 29 m referred to in the Public Protector's
report; however, in all instances the SABC appears to have followed its internal policies

and procedures such as the DAF Policy in implementing the adjustment’. Nowhere does

it appear that the Mchunu report evaluated its finding against those of the Public

'b *h 'L 'L
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Protector in this connection. Thus, nowhere in the papers do | find reasons for how
the Minister rejected the Public Protector’s report on the increased salaries, save
for the following:
‘The Mchunu report investigated in detail the findings of the Public Protector and
provided answers that show that the Public Protector's findings are incorrect and
not based on the documentary evidence, none of the findings of the Mchunu report

suggest lack of the independence; the report is comprehensive and detailed.’
Furthermore, the Mchunu report relied almost entirely upon documentation of the
SABC and hardly canvasses the reasons offered by the Public Protector in this
particular connection. | doubt very much whether a board of a bank would
countenance the appointment of a deputy bank manager for the Kroonstad branch
so dense a cloud was there hanging over the head of the candidate, uniess the
appointment process was accompanied by a further, precise inquiry into the exact

nature of all of the adverse findings made against the candidate for the position.

[48] A further disturbing feature, even if one is prepared to assume away the
omig.'sjon in the affidavit g'f‘the Minister to wh[qh she deposed insqf?.r as the Part A
proceedings are concerned, is her account of her deliberations with respect to Part
B. Itis clear that a recommendation was made by the Board to the Minister to
appoint Mr Motsoeneng to the position of COO on 07 July 2014. It does not
appear to be disputed that several board members objected to this process of
recommendation, claiming that the position had to be advertised, candidates had to
be shortlisted and interviewed. Five of the eleven board members did not support
this appointment of which two abstained. The recommendation was passed onto

the Minister at around 23:30 on 07 July 2014. On the next day, she announced the
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appointment of Mr Motsoeneng. There is insufficient evidence as to how she
examined all of the complex issues raised by way of a comparison befween the
Public Protector’s report and the Mchunu report and the various implications which
flowed therefrom. It is possible that the Minister had read these reports prior
thereto but without careful and deliberate examination of all of these issues
pertinently raised in the Public Protector's report, it is difficult to see how, within
significantly less than 24 hours, the Minister had concluded rationally that the
appointment should be made and that no further investigation was requested. In
her own affidavit, to which | have made reference, she said she remained
concerned about Mr Motsoeneng’s qualifications but must have satisfied herself by

way of studying the competing versions within but a few hours.

[48] This conclusion is merely part of an overall finding which indicates that the
decision to appoint Mr Motsoeneng, when there was a manifest need for a
transparent and accountable public institution such as the SABC to exhaustively

examine ail of the disputes raised about his integrity and qualifications, cannot be

. considered as a rational decision. -

[50] In Pharmaceutical Manufacturers Association SA: In Re Ex Parte President
of the Republic of South Africa 2000 (2) SA 674 (CC) at 85 Chaskalson P (as he
then was) said:
‘It is a requirement of the rule of law that the exercise of public powers by the
Executive and other functionaries should not be arbitrary. Decisions must be
rationally related to the purpose for which the power was given, otherwise they are
in effect arbitrary and inconsistent with this requirement. It follows that in order to

pass constitutional scrutiny the exercise of public power by the Executive and other
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functionaries must, at least, comply with this requirement. If it does not, it falls short
of the standards demanded by our Constitution for such action.’

See also Albutt v Centre for the Study of Violence and Reconciliation 2010 (3) SA
293 (CC) in which the court found that the rule of law and the very principle of
legality requires a rational relationship between the exercise of public power and
the objectives sought to be achieved. If the objective sought to be achieved was to
appoint a COO, who met the needs of the Broadcasting Act and the Charter then
the means which the Minister adopted in this case, for all these reasons outlined

above, cannot be concluded to be rational.

Conclusion

[51] By the time this case was argued, this Court had the benefit of the SCA
judgment. Even if the approach adopted by the Schippers J must still be
considered to be the law, given the appeal against the SCA judgment, | can take
cognisance of the fact that the only appeal lodged before the Constitutional Court

relates to the requesting of the suspension of Mr Motsoeneng, pending the outcome

of a disciplinary procedure. This is evident from the notice of leave to appeal which _

was handed up to me by counsel for Mr Motsoeneng. The narrow basis of this
appeal itself reveals the untenable implications of a finding which dismisses this
application. Mr Motsoeneng is now the subject of disciplinary proceedings, yet | am
asked to hold, notwithstanding this process, that the Minister acted rationally in
making a decision which amounted to a conversion from acting CQO, during which
time Mr Motsoeneng’s performance and conduct has prompted this disciplinary

action, to appoint him as permanent COO.



28

[52] There is a further implication which foliows therefrom. As indicated earlier,
this case is not about Mr Motsoeneng. Mr Maenetje, who appeared together with
Ms Rajah on behalf of first fo third respondent, submitted in his careful argument
that there is no basis by which this court could determine the outcome of this
disciplinary hearing.  Accordingly, if Mr Motsoeneng is acquitted of all of the
charges which are to be determined by a disciplinary tribunal, it was possible that
he couid then be considered for appointment as a permanent COO of the SABC.
In other words, it would be “a bridge too far” to grant the applicant relief within the
terms sought, namely to direct the Board to recommend the appointment of suitably
qualified COO within 60 days of the order of this court and hence ignore the

outcome of the disciplinary process.

[53] Much has been made by respondents of Mr Motsoeneng’s achievements at
the SABC and his ‘unique’ ability to be the COO of the SABC. If it is properly
shown that none of the allegations made against him are sustainable, it would be
unfair and, hence premature at this stage, to preclude him from such consideration.
In summary, it is preferable fo allow the relevant disciplinary proceedings to run its
course and to reflect this finding in the order. Hence, | agree with Mr Maenetje that
this is the prudent course of action. Accordingly | propose to tailor the order which

is to be granted accordingly.

[54] To return to the relevant law: if the SCA’s approach to the legal status of the
report of the Public Protector is the law to be applied to this dispute, then it must
follow from this finding alone that the Minister has acted irrationally and, more

generally, unlawfully. She would have ignored a binding set of findings which
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required immediate remedial attention. Whatever the Minister's assessment of Mr
Motsoeneng and hence her obvious preference for him, her decision, on either of
the two legal foundations, is incongruent with legality. If the alternative approach to
the faw is applied, the facts, as set out in the papers and summarised in this
judgment, justify a similar conclusion about irrationality for the reasons set out

above.

The order
[556] For the reasons set out above the following order is made:

1. The decision taken by the fourth respondent on or about 08 July 2014 to
approve the recommendation made by the first and second respondent to
appoint the eighth respondent as the Chief Operating Officer of the first
respondent is hereby reviewed and set aside.

2. The first, second, third respondent, fourth respondent and the eighth
respondent are ordered to pay the costs of this application, including the

- costs of twg counsel, jointly and severally, the one te pay the others to be .

absolved.

DAVIS J
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rendered the SABC potentially financially unsustainable due to
mismanagement as a result of non-compliance with existing
policies and irregular procurement;

interference in as far as editorial independence which is in direct
conflict with journalistic ethics; and

saw the purging of highly qualified, experienced and skilled sentor
staff members in violation of recruitment/human resource policies
and procedures; purged staff have in many instances been replaced
without due consideration for. or compliance with established

recruitment policies.

Part B: Background and Methodology

2. Background

2.1 Terms of reference

2.1.1 The inquiry was instituted on 3 November 2016 per a resolution of the NA.

2.1.2  In line with section 15A(1)}b) of the Broadcasting Act the Committee was

charged with inquiring into the ability of the SABC Board to discharge its duties

as prescribed in that Act. Its terms of reference were limited to considering the:

SABC’s financial status and sustainability;

SABC’s response to Public Protector Report No 23 of

2013/14: When Governance and Ethics Fuil; )
SABC’S' response to recent courrtjudgements affecting i't;
SABC’s response to ICASA’s June 2016 ruling against the
decision of the broadcaster to ban coverage of violent protests;
current Board’s ability to take legally-binding decisions following
the resignation of a number of its non-executive Board members;
Board’s adherence to the Broadcasting Charter;

Board’s abiiity to carry out its duties as contemplated in section
13(11) of the Broadcasting Act (No 4 of 1999);

human resource-related matters such as governance structures,
appointments of executives; and the terminations of services of
the affected executives; and

decision-making processes of the Board.

Y
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In terms of the resolution the Committee must complete its business, and report

to the NA by 28 February 2017

Membership

The membership of the multi-party Committee comprised eleven members in
total—the African National Congress (six members), the Democratic Alliance
{two members); the Economic Freedom Fighters (one member); and other parties

{(two members).

The following members were selected to serve on the Committee:

Hon. HP Chauke, MP (ANC); Hon. MB Khoza, MP (ANCY); Hon, JD Kilian, MP
{ANC); Hon. F8 Loliwe. MP {ANC); Hon. JL Mahlangu, MPP {ANC); Hon. VG
Smith, MP (ANC); Hon. P van Damme, MP (DA); Hon. M Waters, MP (DA);
Hon. MQ Ndlozi, MP (EFF); Hon. LG Maokoena* MP (EFF); Hon. N Singh. MP
(1FP);Hon. NM Khubisa, MP (NFP); Hon. § Swart*, MP {ACDP); and Hoen. NL
Kwankwa*, MP (UDM).

Process
The Committee unanimously elected Hon VG Smith, MP as its chairperson on 15
November 2016, and adopted the approach and the process that the inquiry would

follow.

The Committee committed to conduct its hearings in compliance with the
requirements of' fairness and strict adherence to sections 56, 58 and specifically
section 59 of tl;e Constitution and the }elevant rules of the N:f&. To this end, it
agreed to adopt an inquisitorial approach, with evidence being gathered from the
relevant state institutions, interest groups and other relevant witnesses (including
the Shareholder Representative), and from relevant information/documentation.
The inquisitorial approach allowed for a process where members wereactively

involved in determining facts and deciding the outcome in the matter.

The Committee conducted its processes in an open and transparent manner in line
with NA Rule 184(1)} pursuant to section 59{1)}b) of the Constitution of the
Republic of South Africa (the Constitution). Section 59(1){(b) of the Constitution

provides that the NA must conduct its business in an open manner, and hold its

1The asterisks denote alternate members



LY

2.3.4

[20]
Lo
n

2.4.2

sittings and those of its committees in public, but that reasonable measures may
be taken to regulate public access, including access to the media. NA Rule 253(5)
as envisaged in section 57(1}a) and (b) of the Constitution further informed the

Committee’s processes,

Section 56 of the Constitution, read with the provisions of sections 14, 15 and 16
of the Powers, Privileges and Immunities of Parliament and Provincial
Legislatures Act. No 4 of 2004 (the Privileges Act) was followed in relation to

the swearing in and summoning of witnesses.

Adv. Nthuthuzelo Vanara had conducted a series of interviews with potential
witnesses in anticipation of an inquiry that would have been conducted by the
Portfolio Committee on Communications (the Portfolioc Committee). The

Committee therefore agreed to appoint him as its Evidence Leader.

Witnesses

The Committee invited briefings from certainChapter 9 institutions and evidence
from former and current Board members and chairpersons, former and current
SABC employees. the Minister of Communications {the Minister), as well as civil
society organisations. The hearings took place from 7 to 15 December 2016 and

on 13 January 2017,

The Committee received briefings from the following Chapter 9 institutions:

- Auditor-General.. of South Africa (Auditor-General), on the

”

SABC’s financial performance and audiE outcomes for the perio'd

I April 2013 and 31 March 2016;

- ICASA, on the Complaints and Compliance Committee’s 3 July
2016 decision in relation to the Media Monitoring Project Benefit
Trust., SOS Support Public Broadeasting Coalition and the
I'reedom of Expression Institute’s complaint regarding the
SABC’s decision not to cover violent protests, and the SABC’s
response to the decision; and

- Public Protector, on Public Protector Report No 23 of 2013/14:

When Governance and Ethics Fail, and the SABC’s response to

the remedial actions contained in it.
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The following former Board members were invited to give evidence relating to
their tenure:
- Prof. Bongani Khumalo:
Mr Tembinkosi Bonakele;
- Ms Rachel Kalidass;
- Ms Nomvula Mhlakaza;
Mr Ronny Lubisi;
- Mt Vusi Mavuso;
Dr Aaron Tshidzumba; and
Mr Krish Naidoo.

Dr Tshidzumba, Ms Mhlakaza and Mr Bonakele declined to participate for
various reasons: Dr Tshidzumba was unavailable on the dates on which the
hearings were scheduled owing to prior commitments; Ms Mhlakaza declined to
participate as she did not wish to testify against a Board she had served on since
September 2013; and Mr Bonakele declined to participate as he had resigned from
the Board in October 2014 when he was appointed as a commissioner on the

Competition Commission,

The following eight journalists who have become known as the “SABC 8~ gave
written and oral evidence:
Ms Thandeka Gqubule-Mbeki:
Mr Vuyo Mvoko;
Mr Lukhan;_/o.Calata;
- Ms Krivani I;iilay;
- Ms Suna Venter;
Ms Busisiwe Ntuli;
- Mr Foeta Krige; and
- Mr Jaques Steenkamp.

Ms Gqubule-Mbeki, Mr Mvoko, Ms Pillay and Mr Calata represented them at the
hearing. Their evidence related, in the main, to the SABC’s editorial policy and

the victimisation and intimidation of journalists in particular.

Ms Sophie Mokoena (acting SABC Political Editor) would have appeared as a
witness but later decided against doing so following consultations with the

Evidence Leader. Mr Vuyani Green had initially declined to participate as he did

5
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not wish to given evidence against his employer. When he subsequently expressed
interest in doing so, the Committee was no longer able to accommodate oral

evidence in its programme.

The following tormer SABC employees were invited to give evidence on the
SABC’s human resource management and compliance with the Public Finance
Management Act, No 1 of 1999 (PFMA) with regard tofinancial and supply chain
management:
- Mr Phil Molefe (former acting Group CEO, July 2011 to January
2012}
Ms Lulama Mokhobo (former Group CEO, January 2012 to
February 2014);
- MTr Itani Tseisi (former Group Executive: Risk and Governance,
2013 to 2016);
Mr Jabulani Mabaso (former Group Exccutive: Human Resources.
June 2013 to June 2016 );
Ms Madiwe Nkosi (former General Manager: Labour Relations,
July 2011 to September 2016);
- Mr Sipho Masinga (Former Group Executive: Technology):
Mr Madoda Shushu (Former Head of Procurement, April 2013 to
October 2016); and
- Mr Jimi Matthews {former Head of News and Group CEO).

Mr Matthews orl,glnally declined to partlmpate and could not be accommodated

when he mdlcated willingness to give oral evidence later in the proceedmg,s

The Group Executive: Governance and Assurance, Ms Theresa Geldenhuys, was
invited to give evidence related to her tenure as Company Secretary, from May

2012 to September 2016.

Prof. Mbulaheni Maguvhe was invited to give evidence in his capacity as
Chairperson of the Board. In addition, he was requested to furnish the Committee
with certain documents relevant to the inquiry. After several delaying tactics
including an application to interdict the inquiry, which was later dismissed, Prof.
Maguvhe was summoned to provide evidence and to produce the documents
referred to above. He resigned subsequent to his appearance before the

Committee.
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2.4.13

The Minister of Communications, Hon. Faith Muthambi, MP gave evidence
related to her role as Shareholder Representative. The Committee was specifically
interested in her interpretation of the applicability of the Broadcasting Act and
the Companies Act. No 71 of 2008 in respect of the appointment and termination

procedures of Board members.

The following civil society organisations gave evidence, in the main related to
the SABC’s legal mandate and role as a public broadcaster:
- Media Monitoring Africa;
Right2Know Campaign; and
- 508 Support Public Broadcasting Coalition.

In the course of the hearings allegations were made relating to the governance
failures of previous boards chaired by Dr Ben Ngubane (January 2010 10 March
2013) and Ms Ellen Tshabaiala (2013 to December 2015), some of which had
affected subsequent boards too. Both were therefore invited to give evidence

related to their tenures.

Documentation
The Committee requested the documents listed below from the SABC Board. in
preparation for the inquiry:

Delegation of Authority Framework (DAF);

- minutes and transcrlpts of sub- commlttee and Board meetings, 1f
any, at which demsmns to procure serv1ces from Sekelm&ab:so
PriceWaterhouseCoopers and Vision View were taken;

- minutes and transcripts of the sub-committee and Board meetings
related to the consideration and approval of:

o presentation documents to the relevant
parliamentary committees,

o the MultiChoice agreement,

o the Implementation Plan responding to the
above-mentioned  Public  Protector’s
report,

o the 90/10 per cent local content for radio
and 80/20 per cent local content for

television plan/strategy,

b
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o the removal of Mr R Lubisi, Ms R Kalidass
and the late Ms H Zinde as Board
members,

o the permanent appointment of Mr Hlaudi
Motsoeneng as Chief Operating Officer,

o Mr Motsoeneng’s appointment as Group
Executive: Corporate Affairs,

o the bonuses and salary increases paid to Mr
Motsoeneng,

o the amended Editorial Policy of 2016, and
board decisions taken through a round
robin process;

- Articles of Association prior to September 2014;
Board’s quarterly reports to the Minister of Communications:

- Governance Review Report prepared by Sizwe Nisaluba-Gobhodo
Anditors;

- Recruitment Policy of the SABC;

- management report in response to the Auditor-General's findings:

- Chief Audit Executive repotts submitted to the Audit Committee
and Board; and

= SABC Skills Audit report conducted by

PriceWarerhouseCoopers.

The Committee was severely constrained by the SABC Board’s failure to.comply
wfth the request for infor‘mation. The documentz;tion was expected to réach the
Committee by 21 November 2016 but this deadline was not met. A summons had
to be issued for the Chairperson of the SABC Board and the former Company
Secretary to produce the documents. Section 56(a) of the Constitution read with
section 14 of the Privileges Act makes provision forsummoninga person to
produce documents and to appear before the NA or its committees. The summons
to produce documents was challenged before the Western Cape High Court on 2

December 2016. Judge Desai ordered that the application be dismissed with costs.

At this stage there was partial compliance with the summons for the delivery of
documentation. A second summons was issued which sought to compel the
Chairperson of the SABC Board to appear as a witness before the inquiry and to

produce the documents which were not delivered in terms of the first summons.

B
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3.2

3.3

It should be noted the Chairperson of the SABC Board through his legal
representative informed the Committee that certain documents could not be
delivered because they were commercially sensitive. The SABC eventually, on
the weekend after the hearings had commenced (9" and 10th December 2016),
submitted in excess of 300 electronic documents purporting to be the documents
that had been requested. These documents were not indexed and were very
voluminous to sort and reconcile. This, in the Committee’s view amounted to

malicious compliance aimed at frustrating the Committee’s progress.

It should be noted that the Committee does not consider any of the documents it

has received as being commercially sensitive as Prof. Maguvhe has alleged.

In addition to the documentation referred to in paragraph 2.5.1 the Committee
received written input from several witnesses and interested/affected parties. The

transcripts of proceedings are available upon request.

Interim Report

The ad hoc Committee on the SABC Board Inquiry adopted its interim report on 27
January 2017. The Committee agreed that the report would be published on
Parliament’swebsite and sent to all witnesses who had appeared before the Committee

as soon as was practicable,

The report was sent to the SABC Board on 27 January 2017 and to all withesses who
had appeared before the Committee on 30 January and 1 February 2017. All affected
parties were requesled to submit their comment/responses by 17h00 on 16 February
2017.

The Committee received comments/responses from the 18

individuals/organisations/interest groups in the table below:

Name Description
SABC u Comprehensive response to report in its entirety.
Dr B Ngubane @ Response td aspects of the report dealing with:
0 Dr Ngubane’s term of office;
o] the Committee’s mandate;
o supply chain management and in particular Ms N
Dlamini’s evidence;




the Board’s response to the Public Protector’s
report; and

Suspicious transactions.

Ms E Tshabalala

No substantive comment, other than that the
evidence that was presented during the hearing had
not been adequately ‘ventilated’, and that an
affidavit of the written submission provided after

thehearing would not be submitted.

Ms R Kalidass

No substantive comment —agreement with the

contents of the report.

Shareholder
Representative

(Ms F Muthambi)

Comprehensive response focussing on:

the amendment of the MOI;

the amendment of the Broadcasting Act;

the removal of non-executive Board members;

the appointment of Mr H Motsoeneng as Chief
Operating Officer (COO);

the alleged breaches of the law, the Executive Code
of Ethics. and Constitution; and

the MultiChoice agreement.,

Mr P Molefe

Response contradicting Dr B Ngubane’s evidence,
in particularclaims that Mr Molefe had approved
the TNA Business Breakfast-arrangement and the
New Age Newspaper-subscription, and that he was
#ivolved in the attempts to'tebrand the SABC; and-|
that the SABC did not bear any costs associated
with the breakfasts.

“SABC §”

“Black Paper on the SABC™ (proposals for how
public broadcasting may be strengthened);
Evidence in support of Mvoko-evidence regarding
the SABC’s financial involvement in the TNA
Business Breakfasts; and

Suna Venter-submission.

Mr S Masinga

Board minutes: 29 January 2015 re: the
amendment of the MOI and the reservations that

the Board had raised; and

10




email communication regarding the 2013 plans to
re-brand the SABC (including the proposed

contract for the proposed news channel).

Mr I Tseisi » No substantive response - agreement with the
content, and proposedrecommendations.
Mr M Shushu )

Substantial proposals with regards to the sections

dealing with supply chain management.

Auditor General of
South Africa

@

Proposes the following:

o that paragraph 5.3.2 be replaced;
0 that paragraph 5.6.1 be amended (and offers
amendment); and
o that the table on p19 be replaced.
S0S Coalition » Proposes recommendations regarding:
o the dissolution of the Board;
o urgent actions to be taken by the Interim Board:
o the MultiChoice agreement,
o human resource-management including the
“SABC 8"
0 procurement including the AultiChoice, Vision
Fiew and New dge Media agreements;
o editorial policies and censorship:
o legislative amendments;
o) amendments to the Constitution: and
-7 o, accountability, - political  interference- "+ and
parliamentary oversight.
Right2Know . Proposes recommendations relating to:

the interim Board;

financial management;

the shareholder representative;

governance;

infimidation of journalists;

State Security Agency (SSA) activity;
MultiChoice and New Age Business Breakfasts
contracts;

legislative amendments; and

local content quotas.

"



Africa

Media  Monitoring

Proposes recommendations relating to:
the “SABC 8™

editorial independence and censorship;
MultiChoice agreement; and

legislative amendments.

Mr D Mateza

Input related to the TNA Business Breakfasts, and
supporting the evidence that the SABC bore costs
associated with them;

input regarding an Insurance Policy for SABC
Executives and Board Members covering them in
case of litigation [The Committee received the
Directors and Officers Liability Insurance-

document via the Portfolio Committee]

Mr D Foxton

Correction: a requestthat evidence contained in the
report be “corrected” [The Comumittee received the

Foxton-SABC contract from the SABC]

TNA Media

Response from Mr N Howa, former CEO of TNA
plus the most recent statistics regarding
subscriptions and advertising procured by the
SABC;

Mr Howa’s response commenting on the following

paragraphs in particular; 6.3.5; and 7.2.1 t07.2.4.

Mr H Motsocneng

-

Submission  highlighting concern  that Mr
Motsoeneng was not requested to give evidence
before the Committee (no substantive comment on

the report).

3.4 The Committee considered the responses in detail. The salient points of each response

are summarised in paragraphs 13.1.1to 21.3.5below. It should be noted that this section

does not reflect the Committee’s views, or offer an evaluation of the responses.

4. Regulatory Framework

Both the Broadcasting Act and the Companies Act govern the affairs of the SABC. The

extent and scope of the applicability of each piece of legislation was considered by the

Committee, with particular regard to the issue of the removal of Board members.
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4.1
4.1.1

4.1.2

4.1.3

432

Removal of Board members in terms of the Broadeasting Act
Section 15 of the Broadcasting Act deals with the issue of the removal of Board

members and provides for two distinct processes in this regard.

The first process is in terms of section 15(1)(a) (“section 15{1)(a) removal process™).
In terms of this process, the President may remove a member of the SABC Board on
account of misconduct or inability to perform his or her duties efficiently after due
inquiry and recommendation by the SABC Board. In terms of the section [5(1)(a)
process the President has exclusive and discretionary powers and the role of the SABC
Board is limited to conducting an enquiry and making a recommendation for the

removal of a particular Board member.

The second process is outlined in section 15(1Xb) of the Broadcasting Act (“section
15(1Xb) removal process™). In terms of this section, the President must remove a
member of the SABC Board from office after a recommendation for removal by a
committee of the NA is adopted by a resolution of that House. In terms of the section
15(1)b) removal process the President is obliged to remove a Board member on the
recommendation of the NA and does not enjoy the discretionary powers provided for

in the section 15(1)(a) process.

Removal of Directors in terms of the Companies Act
Section 71 of the Companies Act provides for the removal of directors subject to
specific procedural requirements in subsection 71(2). The procedure is set out in the

relevant memorandum of incorporation (MOI).

Resolving the apparent conflict between the Broadcasting Act and the Companies
Act

It is clear that the Broadcasting Act and the Companies Act provide apparently
conflicting ‘requirements and processes for the removal of Board members, The

question thus arises as to which piece of legislation must be applied.

The common law provides that where a conflict between legislation emanating from
the same legislature occurs, the later and more specific act must prevail. In the past the
Broadcasting Act prevailed over the 1973 Companies Act in so far as it was both the
later act and the more specific act. However, the promulgation of the 2008 Companies

Act altered this position as the Companies Act became the later legislation.

13
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4.3.4

4.3.5

43.7

The Broadcasting Act makes specific reference to the applicability of the Companies
Act. Section 8A(3) of the Broadcasting Act states that “With effect from the date of
conversion the Companies Act applies to the Corporation as if it had been incorporated
in terms of the Companies Act on that date, save to the extent stipulated in this Act.”.
In other words, the Companies Act applies to the affairs of the SABC except in respect
of the sections of the Companies Act which are specifically listed in the Broadcasting
Act as not being applicable. The issue of the removal of directors is not listed as an

exclusion,

Notwithstanding that the term “stipulated™ as used in section 8A(5) lends itself to a
limited interpretation in so far as it appears to only refer to the specific sections that are
excluded in terms of section BA(6). this interpretation would give rise to legal

absurdities.

A more liberal interpretation is that the effect of section 8A(5) of the Broadcasting Act
is that it provides for the applicability of the Companies Act to the extent that the
Broadcasting Act makes no provision in respect of a specific matter that is otherwise
generally dealt with in the Companies Act. In other words, if a matter is dealt with
specifically in the Broadcasting Act then notwithstanding that such a matter is also

dealt with generally in the Companies Act, the Broadcasting Act will apply.

This more liberal interpretation is supported by common law principles of legislative
interpretation including legislative purpose. The common law provides that the starting
pomt inreconciling two pleces of legislation is to avoid contlict where possible through
a systematlc interpretation, There are two maxims that find application in this regard
Lex posterior derogat priori: in terms of this maxim, a later law
amends or repeals an earlier law to the extent of such conflict or
inconsistency, and
E Generalia specialibus non derogant: in terms of this maxim later
general law does not amend or repeal an eatlier specific law except to
the extent that such conflict or inconsistency allows for the earlier

special law to operate as an exception to the later general law.

In terms of these principles the starting point is that where a conflict exists the later law
will trump the earlier law. This general rule must however be applied with the proviso
that unless the later law is the specific law, the earlier law must be applied. In the matter

at hand the special or specific law is the Broadcasting Act and it therefore takes

14
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precedence over the general Jaw being the Companies Act, notwithstanding that the
Broadcasting Act is the earlier law. This is supported by the fact that the Broadcasting
Act, on the question of the removal of Board members, is specific, more concrete and
takes better account of the particular features of the context in which it is to be applied

than the Companies Act.

The application of the special law does not extinguish the relevant general law. The
general law will remain valid and applicable and will, in accordance with the principle
of harmonisation, continue to give direction for the interpretation and application of
the relevant special law and will become fully applicable in situations not provided for

by the latter.

Part C:Summary of Evidence

5.1

5:d]

’

5.1.2

5.1.3

Governance

Separation of Powers

Roles and Responsibilities of the Minister of Communications

The SABC has since 1994 become an important medium through which freedom of
expression is realised as envisaged in the Constitution and the Charter of the
Corporation contained in Chepter IV of the Broadcasting Act. The SABC plays an

important role in contributing to democracy, the development of society. gender

_ equality, natlon—bmldmg the provision of education and strengthemng the

spiritual and moral ﬁbre of society by ensurmg a plurality ot news views and
information and providing a wide range of entertainment and education
programmes. The SABC has over the last ten years however experienced a

plethora of challenges resulting from a collapse of good governance.

The Minister’s role, responsibilities and authority are derived from sections 91(2),
92(3)(b) and 96(2) of the Constitution, sections 2.1, 2.2 and 2.3 of the Executive Ethics
Code, and sections 13(b), 17(1Xc)(i)(ii), 17(2)(e) and 17(3) of the Privileges Act.

Witnesses suggested that the Minister at times interfered in the Board’s business
underthe guise of holding the SABC accountable to the Shareholder Representative,
and in so doing disregarded the Board as the primary mechanism to promote

accountability. This was most notable in the circumstances surrounding the permanent
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3.2
5.2.1

appointment of Mr Motseeneng as COO soon after the Minister took office in July
2014.

Evidence from witnesses including the Minister, revealed that in many instances the
Broadcasting Act was disregarded as the principal act governing the affairs of the
public broadcaster. Notwithstanding section 8A(5) of the Broadeasting Act, provisions
of the Companies Act were in some instances given preference. This was seemingly
done to empower the Minister to become involved in the SABC’s operational matters.
Many witnesses also gave evidence to illustrate how the MOI had been used to trump

the Broadcasting Act for the same purpose as mentioned above.

According to section 13 of the Broadcasting Act the appointiment of the board
chairperson and the deputy chairperson, as well as that of the executive and non-
executive directors rests with the President on the recommendation of the NA. Section
15(1) of the Act empowers the President to remove a member from office on account
of misconduct or inability to perform his or her duties. This section also empowers the
President to remove Board members in the event that a committee of the NA makes an
adverse finding and recommends that a member be removed from office. These
provisions were disregarded in the dismissal of Ms Kalidass, Mr Lubisi and the late Ms

Hope Zinde.

Broadcasting Amendment Bill [B39-2015]
The Broadcasting Amendment Bill(the Bill)was tabled in the NA on 4 December 20135,

and is being processed.

Ohjects of the Bill
The main objective of the Bill is to amend the principal Act so as to:

E delete the definition of “appointing authority™;

- amend the procedure for the appointment and removal of non-
executive members of the Board;

- reduce the number of non-executive directors in the Board,;

- provide for the appointment of a nomination committee to make
recommendations to the Minister of Communications (“the Minister™)
for the appointment of non-executive members of the Board;
reconstitute committee of the SABC;

- amend the procedure regarding the removal and resignation of non-

executive members of the Board; and

16
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524

52.5

528

amend the procedure for the dissolution of the Board, and for the

appointment of an interim Board.

New procedure for appointment of non-executive Board members

Clause 3 of the Bill seeks to amend section 13 of the Act by introducing a new
procedure for the appointment of Board members. Should the amendments be passed,
the Minister will take over the role the NA currently plays in the appointment of non-

executive Board members.

The Bill proposes that a nomination committee be appointed to make recommendations
to the Minister for the appointment of non-executive Board members. [n appointing the
members of the nomination committee, the Minister must ensure that the committee is
broadly represented and that members have the necessary skills, knowledge,

qualifications and experience to serve on the committee,

The Bill further provides for the re-appointment of non-executive Board members to
maintain institutional stability and continuity. Non-executive members will be eligible

for re-appointment to the Board for a further period not exceeding three years.

The change in the composition of the Board necessitates the praposed amendment of

the quorum for decision-making purposes and for voting of the chairperson.

Dissolution of the Board and appointment of an interim Board

Clause 6 of the Bill secks to substitute section 15A of the Act in order to provide anew
proce&ure for the dissolution of the Board and the app(;intment of an interim Board.
The proposed amendments provide that the President may, after due enquiry and on the
recommendation of the panel contemplated in section 15(3). dissolve the Board if it
fails to discharge its fiduciary duties, fails to adhere to the Charter referred to in section

6 or fails to carry out its duties contemplated in section 13(11).

The Bill further provides for a panel to investigate the grounds for the dissolution of
the Board, compile a report of its findings and make recommendations to the President.
Upon the dissolution of the Board, the President must appoint an interim Board,
consisting of persons referred to in section 12(b) of the Act and five other persons to
manage the affairs of the corporation for a period not exceeding six months. The

President must designate one of the members of the interim Board as the chairperson
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and the other as the deputy chairperson, both of whom must be non-executive members

of the interim Board. A quorum for any meeting of the interimn Board is seven members.

Fiduciary duties
The mission of the SABC Board is to fulfil the requirements of the SABC Charter in
accordance with the strategic objectives of the Government and the requirements of the

Broadcasting Act. whilst achieving its commercial and public mandate.

The Board is ultimately accountable and responsible to the Shareholder for the
performance and affairs of the SABC. The Board must therefore retain full and
effective control of the SABC and must give strategic direction to the SABC’s
management. It is responsible for ensuring that the SABC complies with all relevant

laws, regulations and codes of business practice.

In addition, the Board has a responsibility to the broader stakeholders, which include
the present and potential beneficiaries of its products and services, clients, lenders and
emplovees. The Board therefore constitutes the fundamental base of corporate

governance in the SABC.

Individual directors and the Board as a whole, both executive and non-executive, carry
full fiduciary responsibility in terms of:
- sections 77. 214 and 215 of the Companies Act;
sections 10(4) and 25 of the Broadcasting Act; and
- sections 49, 50, 51, 83, 84, 85 and 86 of the PFMA.

The common law principle, lex specialis derogate legi generalis is applicable with the
Broadcasting Act being the applicable and specific law over the Companies Act which

is the general law.

The current MOI cannot be used as basis for interpretation as it is under dispute.
Accepting the MOI would be tantamount to giving it the status of having repealed
provisions of the Broadcasting Act. Moreover, during evidence gathering, the
Committee received three MOIs: one undated and unsigned; a second, dated 20
September 2013 and signed by the Minister; and a third, dated 20 September 2013 and
signed by the Minister and Prof. Maguvhe.

18
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5.3.9

5.3.10

5.3.12

6.1

The Broadcasting Act is undoubtedly specific to the SABC, and is therefore the primary

law applicable to the public broadcaster.

The duties of the SABC board are generally covered in several sections of the
Broadcasting Act. Section 13(11) in particular. states that “...the board controls the
affairs of the Corporation and must protect matters referred to in section 6(2) of this

Act.” Section 6(2) relates to the enforcement of the SABC Charter.

The Broadcasting Act is silent on the detail of the fiduciary duties of the board. and
what action must be taken should a board not fulfil such duties. Sections 50 and 51 of
the PFMA however details the fiduciary duties of boards (accounting authorities) of
public entities such as the SABC. Sections 83 to 86detail what action must be taken
against a board that fails to discharge its duties. Sections 76, 77, 214, 215, 216 and 217

of the Companies Act are also applicable.

Evidence during the inquiry confirmed and in some instances revealed that the
challenges faced by the Board which included instability, dysfunction and political
interference, had impeded the Board’s ability to hold the SABC executives
accountable. Coupled with this, instability at senior management level has had a

significant impact on the SABC's ability to fully execute its mandate.

Evidence heard from all former Board members of the most recent Board, including
former group chief executive officers, revealed that the Board was often divided along
two lines. o -
Evidence by most former Board members who gave evidence suggested that the
Minister was at the centre of the appointment and removal of Board members, and
curtailed the functions and responsibilities of the Board through amendments of the
MOI which in turn impacted on the roles and responsibilities as outlined in the DAF,

and in so doing contravened the Broadcasting Act.

Report of the Auditor-General of South Africa

Audlit Findings

The following audit outcomes spanning the last three financial years—2013/14,

2014/15 and 2015/16—were highlighted by the Auditor-General.
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6.1.1

6.1.

)

6.2
6.2.1

6.2.2

The SABC received qualified outcomes with findings for the 2013/14, 2014/15 and
2015/16 financial vears. A qualified opinion refers to an outcome where the entity
failed to produce credible and reliable financial statements, and had material
misstatements on specific areas in their financial statements which could not be

corrected before the financial statements were published.

In 2015/16 the areas of qualification had been reduced but irregular. fruitless and
wasteful expenditure—which had escalated considerably—remains an area requiring

urgent intervention.

Irregular Expenditure

Irregular expenditure refers to expenditure incurred owing to non-compliance with
applicable legislation and is incurred when proper processes are not followed?®. Such
expenditure does not necessarily imply that money was wasted or that fraud had been
committed, but is rather an indication that legislation and prescribed processes were
not followed. This legislative requirement is aimed at ensuring that procurement

processes are competitive and fair.

Irregular expenditure was misstated as follows: -

- The SABC Group incurred expenditure in contravention with supply
chain management (SCM) requirements for both the current and prior
years that were not included in irregular expenditure note. The
understatement amounted to R35.1 mitlion. This contravened section
55 (2)(b)(i) of the PFMA which states.that the annual report and
financial statements must include the parti‘culars of any material losses
through criminal conduct and any irregular, fruitless and wasteful

expenditure that occurred during the financial year;

- The SABC did not have supporting documents in place to identify
irregular expenditure. Supporting documents to verify the disclosed
irregular expenditure of R141.4 million to test these for compliance
with SCM regulations were not provided for audit purposes. Irregular
expenditure incurred in previous periods which was not disclosed was
also reconsidered. In 2015, supporting documents to the value of

R23,9 million to test compliance against SCM regulations were not

2 PFMA, Act No 1 of 1999.
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provided for audit purposes. This was in contravention with section
53(1)a) of the PFMA which states that the accounting authority must
keep full and proper records of the financial affairs of the public entity.
Section 28(1){(a) of the Companies Act states that a company must
keep accurate and complete accounting records in one of the official

languages of the Republic;

The table below shows irregular expenditure incurred in 2014, 2015
and 2016. In 2014, the SABC incurred irregular expenditure to the
amount of R99),7 million; R2,4 billion was incurred in previousyears
but discovered in 2014, resulting to a cumulative figure of R3,4 billion.
An amount of R44 1.2 million was incurred in 2016. In addition to this,
R322,3 million was incurred in previousperiods but only identified in
2016, resulting in the escalation of irregular expenditure to R5.1

billion.

2004 (R'O0D) 2015 2016 (R°C00)
(R°000)
Onpening balance 1231 3376 809 1385138
Add: Irregular 2399 775 1732 127 322282
expenditlur
e identified
in the
L gurreq o o
.year .
relating to
prior years
Expenditure (1 113 081
previously )
disclosed
as rregular
ve-verified
n the
current
year

As restated 3995855 4707420
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Add: frregular 990 694 389283 441 223
expendnar
¢- current
year

[megular 4385158 5148643
expenditur
c not
condoned

Less:" Amounts (14 891) (117)
recoverabl
c

[rregular 3 376 809 4385138 4 148 526
expenditu
re
awaiting
condonati
on

Irregular expenditure for the SABC Group

6.2.3 The SABC incurred the following types of irregular expenditure:

no original 1ax clearance on the date of the award;

payments without contracts;

splitorders (which relate to instances where procurement of goods and
-§e;rvices was deiiberate]y: splitinto parts or item:of lesser value to

avoid complying with SCM policy and regulations);

inadequate contract management:

over invoiced contracts (which relates to instances where payments

made exceeds the approved contract amount);

procurement process not followed/inadequate deviation from the SCM

policy and

deviation from the DAF.

6.2.4 R23.7 million of the irregular expenditure incurred in the current financial year was

incurred as a result of coniraventions of SCM legislation. The Auditor-Generalfurther

noted that the SABC hasnot fully implemented its SCM policy.
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6.2.6

6.3
6.3.1

# Ibid

The Auditor-General reported findings on awards to persons in the service of the state
and their close family members. Although these are not prohibited, compliance with
the legislation and policies was tested to ensure that conflicts of interest did not result
in contracts being unfairly awarded or unfavourable price quotations being accepted.
The findings were as follows:

- twoawards to the value of R716,690 were made to officials who did

not submit declarations of interest;
- 71 awards to the value of R150.7 million were made to close family

members, partners and associates of the SABC; and

twoawards to the value of R3.5 million were made to persons in the

service of other state institutions.

The Auditor-General found that 15awards to the value of R6.9 million were procured
without inviting at least the minimum prescribed number of written price quotations
from prospective suppliers, and the deviation was not approvedlby a properly delegated
official. Contracts to the value of R2,1 million were procured without inviting
competitive bids - the deviations were approved even though it would have been

practical to invite competitive bids.

Fruitless and wasteful expenditure
Fruitless and wasteful expenditure is expenditure that was made in vain and that would
have been avoided had reasonable care been taken’, The table below shows fruitless
and wasteful expenditure for the SABC for 2014, 2015 and 2016. An amount of R34,7
million-ify fruitless and wasteful expenditure was incurred4i) 2016 and a total of R92,5
million in fruitless and wasteful expenditure awaits condonation.
2114 (R*'000) 2015 (R’000) 2016 (R*000)
Opening balance 42 000 58299
Add: Fruitless and wastefd 54 600 16 154 34678

expenditure-  current

year
Add: Fruitless and wastcful 1014
expenditure- prior
years
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6.4.1
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Fruitless and wasteful 58 168
expenditure not
condoned
Less: Amounts recoverable (12 600) (869)
Fruitless and wasteful 42 000 58 299

expenditure awuaiting
condonation

Fruitless and wasteful expenditure for the SABC Group

Thefruitless and wasteful expenditure incurred relates to settlement amounts paid as a
result of the cancellation of employment contracts; salaries paid to employees while
they were on suspension with no evidence to confirm that investigations were

conducted; and salaries paid to employees whilst they were on suspension but the

92977

(516)
92 461

investigationswere not conducted as soon as the suspension came into effect.

Compiiance with laws and i‘egulations

The SABC failed to comply with the applicable iaws and regulations in its financial

management. The Auditor-General noted instances of non-compliance with laws and

regulations. The following instances were identified:

Financial statements submitted for auditing were not prepared in
accordance with International Financial Reporting Standards (IFRS)
as required by section 55(1)(b) of the PFMA and section 29(1)(a) of
the Companies Act.Material misstatements identified by auditors were
subsequel'ltly corrected, but the u;corrected material miss;ateme11ts
and supporting documents that could not be provided resulted in the

financial statements receiving the qualified opinion.

Goods, works or services were not procured through a procurement
process which is fair, equitable, transparent and competitive as
required by section 51(1)(a)iii) ofthe PFMA Sufficient appropriate
audit evidence could not be obtained that the procurement systems or
processes complied with the requirements of a fair SCM system as
envisaged in section 51 (1){a)(iii) of the PFMA.

Section 51(1)b)(ii) of the PFMA requires that effective steps are taken

to prevent irregular, fruitless and wasteful expenditure;
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6.4.4

6.5
6.5.1

- Proper control systems to safeguard assets were not implemented as
required by section 50(IXa) of the PFMA which states that the
accounting authority must exercise the duty of utmost care to ensure

reasonable protection of the assets and records of the public entity.

- Disciplinary steps were not taken against officials who made and
permitted irregular, fruitless and wasteful expenditure as required by

section 51(1)(e) (iii) of the PFMA.

Adequate performance management systems were not in place to ensure that the
performance of all staff was measured regularly. The following shortfalls were
identified in the recruitment policy:
competency assessments were not conducted;
- criminal record checks were not conducted for every employee; and

- verification of citizenship was not conducted for every employee.

An assessment of Human Resource management revealed the following deficiencies:
- increase in vacancy rate from 3.1 per cent to 7.4 per cent in 2015/16;
- senior management vacancy rate increased from 8per cent in 2014/15
to 14,7 per cent in 2015/16; and
- vacancy rate in 2015/16 at finance division was 5.07 per cent, and
internal audit 4 per cent.
An assessment of ‘}lluman resource managen“lent identified that:
appointments were made in posts that had not been advertised; and
- new appointees did not have the required qualification and experience

for posts.

Consequence management

The Auditor-General noted the lack of consequence management at the SABC. Forty-
four alleged cases of fraud and corruption were reported through internal mechanisms
in previousyears, and thirteenin the current year. Nineteen cases resulted in disciplinary
action in previousyear, and ninein the current financial year. Only three cases from the
previous year, and one in the current financial year were referred to law enforcement

agencies.
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6.6 Going concern

6.6.1 During the audit of financial statements for the year ended 31 March 2016, the

following matters were noted regarding the entity’s going concern assumption:

The cash reserves of the SABC have been deteriorating in the last two
years, In 2014, cash and cash equivalents amounted to R1,4 billion.
This decreased to R1 billion in 2015 and R874.7 million in the current
financial year. Revenues need to increase significantly in order for the
SABC to return to profitability. The cash balances after year-end have
deteriorated. The bank balance moved from R874,7 million at the end
of March 2016 to R837.8 million at the end of April 2016. This
represents a 4.2 per cent decrease in one month. The balance decreased
further in May to R703, 8 million which is a 16 per cent decrease. The
balance after May also showed a significant decrease in cash reserves
to R548.7 million (per SAP general ledger) which is a 22 per cent
decrease. This is a decrease of 37 per cent in cash in just four months.
Incorporated in the cash reserves at year-end is the Government Grant
restricted cash of R167.4 million which is for conditional migration,

and not for the operational use of the entity.

Revenue increased slightly with operational expenditure increasing
faster than revenue which casts doubt on the budgeted net profit of

R3,4 million for the 2016/17 financial year.

v
-y - S
-

The SABC reported recurring losses for the past financial years.
Losses weredriven by employee costs, broadcasting costs and signal
and distribution costs. Professional and consulting fees increased

significantly, by 45 per cent.

6.7 The role of the Board in relation to financial management

6.7.1 The Board failed in discharging the following of its duties with regard to the SABC’s

financial management, and sustainability:

Investigating all irregular, fruitless and wasteful expenditure to
establish misconduct, fraud or losses that should be recovered and,
where deemed necessary, to recover these expenditures as required by
section 50(1) of the PFMA which highlights the fiduciary duties of

accounting authorities and section 51(1}(b)ii} which lists the
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responsibilities of accounting authorities of public entities andwhich
includes taking effective and appropriate steps to prevent irregular,
fruitless and wasteful expenditure as well as losses resulting from
criminal conduct. Section 51(1)(e) states that accounting authorities
must take effective and appropriate disciplinary steps against any
employeec who;

o contravenes the PFMA;

o} commits an act which undermines the financial

management and internal control system; and
0 makes or permits irregular, fruitless and wasteful

expenditure.

The Board failed te discharge its duties as contemplated in the PFMA
and failed to take effective and appropriate steps to prevent irregular,
fruitless and wasteful expenditure as well as failed to act against

employees who incurred these expenditures.

The Board failed to ensure that an appropriate procurement and
provisioning system which is fair, equitable, transparent, competitive
and cost effective was in place as required by section 51(1)a)(iii) of

the PFMA.

According to section 51(1)}¢) of the PFMA the Board had a
responsibility to ensure that all assets are safeguarded. The Auditor-
General hi‘ghlighted that proper control systems to safegua:;d assets

were not implemented as required by section 50(1)(a) of the PFMA.

The Board failed to ensure that the SABC had, and maintained,an
effective and transparent system of financial and risk management, and
internal control as required by section 51(1)(a)i) of the PFMA. The
internal confrol environment wasweak which allowed employees to

commit irregular expenditure.

The Board failed to submit the necessary documents to the Auditor-
General which limited the scope of the audit into irregular

expenditure. Section 54(1) of the PFMA obligates the accounting
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authority to submit to the Treasury or the Auditor-General
documents, explanations and motivations as may be prescribed or as

the Auditor-General may require.

6.7.2 According to section 86(2) of the PFMA “an accounting authority is guilty of an

7.1

T2

offence and liable on conviction to a fine, or to imprisonment for a period not exceeding
five years if that accounting authority wilfully or in a grossly negligent way fails to

comply with a provision of section 50, 51 or 557
Supply Chain Management

Background

The SABC’s supply chain management was marred by contraventions of supply chain
policies and regulations, as well as the purging of officials such as Ms Nompilo
Dlamini, the former Supply Chain Manager (August 2008 to January 2015) and other
staff members. Other officials. including Mr Shushu, resigned as their ability to

discharge their duties efficiently was severely constrained.

Mr M Shushu -oral evidence

Mr Shushu’s evidence pointed to the following contraventions:

- The circumvention of supply chain processes and regulations in
relation to, for example, the SekelaXabiso company which was
aquinted to supply audit se{yices and assist with rcs.qlving irregular
expenditure; and the Fision View contract for the acquisition of a

studio valued at of R43 million.

- Payments were made without contractual obligations having been

fulfilled, and in some instances where no valid contracts were in place.

- Irregular payments were made to certain service providers such as
Talent Africa which was irregularly appointed to recruitlél Group CEO
and chief financial officer (CFO); a legitimate process was initially
undertaken by the Group Executive: Human Resource and the Head:

Supply Chain Management but this process was halted by the Board
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sub-committee on Governance and Ethics i.e. the Board interfered in

operational SCM matters and excluded the SCM unit.

Supply chain management-deviations were approved for transactions
which did not warrant the use of an emergency clause e.g. the Lorna
Vision contract which was sourced to collect TV licence fees. This
contract did not meet the requirements of a deviation: for a deviation
to apply, it must be proven beyond reasonable doubt that it is a sole
source situation or that it would have beenimpractical to source the
goods through other means. Tests are done to verify impracticality or

sole source situations. This did not applyto this contract.

There were transactions where payments were escalated, and the
payments made to suppliers were more than the contract amount. Mr
Aguma had done an unauthorised transactionwhen he was the CFO.
Initially, the contract was for R8,2 million but it escalated by 17 per

cent to R10 million when invoicing was done.

There was an amendment of the DAF, which gave executive directors
the authority to approve up to R10 million, while the Head: SCM could
only approve up to R5 million. This may have been done to allow
executive directors to appoint preferred bidders. A substantial number
of transactions with irregularities were reported after the approval of
the DAF. . =

There was abuse of power by executives by changing reporting lines
to render the SABC’s governance structures weak. Mr Shushu
highlighted instances where executives such as Mr Aguma, who was
the CFO at the time and the CQO at the time. Mr Motsoeneng, abused

their power and committedthe organisation to millions of rands.
Assurance providers had collapsed: the Internal Audit unit, the Audit

Committee and the Board were ineffective and did not ensure that

supply chain processes were adhered to.
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Ms N Dlamini - affidavit

In her written evidence, Ms Dlamini highlighted certain supply chain itregularities

including the involvement of Board members in operational issues.

The SCM reporting lines were changedfrom the CFO to COQ which meant that
procurement decisions could be taken by the COO or his office through MsSully
Motsweni. These decisions were not supported by Ms Dlamini as they contravened

supply chain processes.

Functions were duplicated as external service providers were appointed even though
the same services were already available internally. Mr Motsoeneng requested her to
appoint a company to recover VAT from SARS over a period of 10 years at a
management fee of 35 per cent, yet the SABC had its own internal unit responsible for
this function. Dick Foxton, a public relations firm, was appointed to be the
spokesperson and publicist of the Group CEO despite the fact that the SABC had its
own internal spokesperson. The company was paid a R350 000.00 per month

retainerplus additional fees.

The VAT contract was estimated to be between R250 million and R500 million but
theDAFdid not provide any individual at the SABC, or even the Board the authority to

approve such an amount.

Supply chain speciaiists were compromised and severely constrained because suppliers
concluded confracts directly with the thep. COO. Mr Motsoeneng.:_-Mr Nazeem Howa,
a New Age Media Group representative had instructed Ms Dlaminito issue an
appointment letter for the New Age Newspaper—subscription, but she would not

cooperate.

The issue of interference by the Board and unclear demarcation of roles between the
Board and executives was mentioned by Ms Dlamini again as DrNgubane had
unexpectedly attended a Bid Committee meeting where he informed her she could not

tell the Board to whom it should award tenders to.

30



7.4
7.4.1

7.5
7.5.1

7.5.3

7.54

7.5.5

3.1
8.1.1

Mr 1 Tseisi - oral evidence
Mr Tseisi alluded to contracts which were awarded irregularly and with little regard for
SCM regulations. These concerns were raised with the Board as identified risks, and

included the SekelaYabiso and PriceWaterhouseCoopers contracts.

Organisation Undoing Tax Abuse —written submission

According to documemnts submitted to motivate for the deviation from normal
procedures in the acquisition of the multi-purpose set, the SABC claimed that the
insurance claim process had not yielded any positive results, thereby creating a false

impression in order to have the deviation approved.

There was no evidence that the construction and architectural design wereapproved by
the Construction Industry Development Board (CIDB) as isrequired by section 13 of

the SABC’s Supply Chain Management Policy First Review.

An emergency clause applies to urgent cases where early delivery is of critical

importance and the invitation of competitive bids is either impossible or impractical.
Lack of proper planning does not constitute an urgent case. The SABC had sufficient
time and knowledge of the 2015 Rugby World Cup and the state oi” studios | and 2

prior to the deviation request, therefore the urgency claim was not valid.

The Head of Sport misrepresented the facts when he stated that studios | and 2 were

destroyed in the Henley fire. Only studios 5 and 6 were affected.

P - -

Mr Motsoeneng, as chair of the Operations Committee approved the Fision View
contract and unlawfully cancelled the tender the Bid Adjudications Committee had
approved and recommended to the Group EXCO. This resulted in an irregular and

unauthorised deviation process.
Questionabletransactions

MultiChoice agreement

The agreement between pay-TVchannel MulriChoice and the SABC has been
surrounded by controversy since its inception. Three main issues sparked the
controversy: the lack of transparency in the processing of the agreement; the
“sale” of SABC archives which would result in the establishment of an
entertainment channel SABC ENCORE; and the fact that the “sale” renders the
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two channels that broadcast SABC content inaccessible to the majority of South

African citizens who do not have access to pay-tv.

From the information that was available to the Committee it is evidentthat the
MultiChoice agreement was well underway by the time the 2013 Board was appointed.
Evidence by a former Board member indicates that upon their appointment to the
interim Board, they were presented with numerous documents for Board members’
information. These includedthe commercial and master channel distribution
agreement between the SABC and MultiChoice Minutes provided to the
Committee by Ms Kalidass indicate that the interim Board had granted

provisional approval of the proposal/agreement on 12 June 2013.

Some Board members raised concerns around the legal aspects of the contract
between the SABC and MulriChoice, drawing attention to section 8 read with
section 2 of the Broadcasting Act which related to the powers, objectives and
parameters within which the SABC could operate, in particular. Based on these

provisions it was suggested that the deal was unlawful.

Mr Naidoo. a practising attorney testified that he had assessed the legality of the
agreement and had, towards the end of 2013, advised the Board that the contract
was unlawful. His evidence was corroborated by other former Board members. In
light of the above, the then Chairperson of the Board proposed that a second opinion,

which ultimately contradicted Mr Naidoo’s, be sought.

8.1.5 According to evidence, the terms of the agreement include that MultiChoice

3.1.6

'L

would use the SABC’s archived material on condition that a particular position
on set-up control be adopted. Furthermore, the person who had signed the

agreement on behalf of the SABCwas not authorised to do so.

ICASA first dealt with the MultiChoice matter in July 2013, when it became
concerned that it would stifle competition in the industry. They referred the matter
to the Competition Commission. In about October 2013, after various
engagements between ICASA and the affected parties, ICASA’s legal department
furnished the Council with a legal opinion which concluded that the Authority’s
integrity and credibility would be compromised if it lodged a complaint against
one party involved in the debate around whether set-top boxes should be

encrypted. ICASA accordingly withdrew its referral. Caxton and CTP Publishers
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and Printers and others, as interested parties, then referred the complaint to the
Competition Commission. The application was dismissed by the Competition
Tribunal on 11 February 2016. Having noted the Committee’s concerns about
whether the sale of the SABC archives was in violation of section 8(j) of the
Broadcasting Act, ICASA sought a legal opinion responding specifically to this
concern. The opinion, which ICASA is still to consider, found that the SABC had

indeed violated section 8(j) although not on grounds queried by the Committee.

A recurring theme in the inquiry was the apparent connection between
MultiChoice and the SABC’s agreement, and the SABC’s policy on Digital
Terrestrial Television (DTT), in particular set-top box (STB)} encryption.
Evidence suggests that the SABC, along with the Government, had supported
encryption. In 2007 the SABC developed a strategy for encryption, which Cabinet
later adopted as the official government policy. Evidence from a variety of
witnesses revealed that the MultiChoice agreement required that the SABC rejects
its original position in support of set-top box encryption. By 2014, the SABC had
begun to advocate for non-encryption in spite of the significant benefits set-top box
encryption would have for free-to-air broadcasters, including itself. Encryption
would have given the SABC a competitive edge over its biggest rival,

MultiChoice's DSTV.
Relationship with the New Age Media Group

Mr Masinga gave evidence about an. unscheduled meetlng with Mr Howa,
representing the New Age Media Group, the parent company of ANN7, which
had been convened by Mr Motsoeneng. At the meeting he was presented with a
three-page bid to rebrand SABC News using SABC resources including its
reporters, while The New Age (TNA) would retain the advertising revenue.

Despite attempts to do so, the agreement was never signed.

The Committee heard conflicting evidence regarding the SABC’s involvement in
the TNA BusinessBreakfasts. Mr Molefe testified that Mr Motsoeneng had
initiated meetings with Mr Tony Gupta in July 2011 to discuss a possible business
agreement between the SABC and the TNA Media Group. In the main,
discussions centred around entering into a memorandum of understanding (MOU)
in terms of which the SABC would allow TNA to air live broadcasts of its
Business Breakfastson Morning Live; a “huge” subscription to the New Age. for

33



8.2.4

8.3
8.3.1

2.1
2.1.1

newspapers to be distributed in the SABC s national and provincial offices; for a
stake in the SABC's news channel which was still in the pipelines at that time.

Mr Molefe testitied that he had not agreed to any of the proposals.

Dr Ngubane contradicted Mr Molefe’s claims, and indicated that Mr Molefe
himself had approved The New Age-subscription, and that he had initiated the
talks with the TNA Media Group which had resulted in the TNA

BusinessBreakfastsbeing aired during Morning Live,

Mr Mvoko gave evidence that SABC resources were diverted to fund ANN7, a
rival news channel. He indicated that Morring Live resources were diverted to
pay for the production costs associated with the TNA Business Breakfasts. The
SABC did not generate any revenue from the briefings. This contradicted
evidence from Dr Ngubane who insisted that the TNA arrangement made good

business sense and that there was no cost to the SABC.

Vision View

Mr Shushu in his evidence stated that a flood of irregular transactions were introduced
after the amendment of the DAF. These included the above-mentioned Vision View
contract which was approved by the Board via round robin on 31 July 2015. He
confirmed that the Board’s approval came after the agreement had already been signed.

The office responsible for SCM was not consulted or involved in the process.
Human Resource-related matters

Executive Appointments

The SOS Support Public Broadcasting Coalition submitted that different interpretations
of who should appoint the SABC’s CEQ, CFO and CQO have arisen because the Act
was not explicit as far as who the appointing authority should be. The organisation is
of the firm view, however, that in light of the SABC’s mandate as an independent
public broadcaster its executive directors should not be appointed by a political
authority. The organisation gave evidence that the MOI was amended irregularly to
compensate for a lacuna in the Broadcasting Act around who should appoint these top

senior managers.

During her evidence the Minister insisted that amendments to the MOI were effected

in accordance with both the Broadcasting Act and the Companies Act. She stated that
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although legislation did not require her to do 50, the Ministry had consulted the Board
on the amendments as a courtesy before they were submitted to Companies and
Intellectual Property Commission(CIPC). She had also briefed the Portfolio Committee
on the MOl in June 2015. According to the Minister, neither the Board nor the Portfolio
Committee had raised any reservations about the impact of the amendments or the

manner in which they were processed.

Appointment of Mr H Motsoeneng as COO

Some former Board members testified that the process to appoint Mr Motsoeneng
permanently in the position of COO was done hastily, in a manner which had
highlighted the above-mentioned division among Board members. Many witnesses
expressed disbelief that despite the Public Protector’s damning findings against the
then acting COO, the majority of the members voted in favour of his permanent
appointment, Mr Mabaso’s evidence confirmed that he, as the Chief Executive: Human

Resources, had not been included in discussions around this appointment.

Evidence presented suggested that this appointment was done in contravention of the
SABC’s recruitment policies and procedures. Many witnesses further alluded to the
Minister having exercised undue pressure to ensure Mr Motsoeneng’s permanent
appointment.

The Minister, in her own evidence, explained that she had emphasised the urgency with
which the long-vacant senior management posts had to be filled. She could however
not allay suspicions that the Board was pressurised to make the appointiment, and that
in so doing the Board had failed to uphold its fiduciary duties. Evidence was presented
that despite recruitment policies and ‘proc-edures, and despite ‘the Public Protector’s
findings that Mr Motsoeneng was not qualified for that position, the Minister had
nonetheless endorsed the Board’s decision 1o appoint him, within hours of having

received the recommendation.

Ms Tshabalala, who was the Board chairperson at the time, explained that in addition
to the Board’s uncertainty with regard to the implementation of the Public Protector’s
recommendations, the Board had been swayed by a legal opinion from Mr
Motsoeneng’s attorneys which suggested that because he had been acting for a long
period of time, the SABC would face some legal risk if it did not appoint him
permanently. According to Ms Tshabalala, the Board nevertheless considered more
than one candidate and came to the conclusion that Mr Motsoeneng would be most

suitable.
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Ms Tshabalala pointed out that the Board had also been under pressure from the
Portfolio Committee to fill all executive positions. Although the Portfolioc Committee
had by no means advised that policies and procedures be flouted, the Board had

understood that immediate action was expected.

The evidence suggests that the Board was deeply divided on this matter, not least
because some were of the view that Public Protector's findings and remedial action had

to be accepted and implemented.

Purging, suspensions and dismissals

Evidence heard corroborated the Public Protector’s findings that the SABC had for
several years been losing highlyskilled, highlyexperienced and highlyqualified staff as
a result of the abuse of power and systematic governance failures involving irregular
termination of employment of several senior employees at the SABC. The Public
Protector’s report detailed how the systematic purging of senior staff members had
resulted in huge financial fosses which were paid out in settlement agreementis where

contracts had been terminated irregularly.

Ms Nkosi's evidence indicated that labour relations specialists® advice would be
ignored. and that those senior employees who refused to cooperate would be dismissed
with no regard for the applicable employment policies, procedures or labour laws.

These matters were seldont tabled before the Board for consideration and approval.

o
- - - -

While the Committee does not' have an exhaustive list c;f those who had been pu;gecf,
most former senior managers who have appeared before the Committee had parted with
the SABC for reasons one way or the other related to their refusal to cooperate when
policies and procedures were being flouted. If the Board was aware of the ‘purges’ it
did not speak out against the self-inflicted brain drain. Some of the dismissals would
be challenged at the Commission for Conciliation, Mediation and Arbitration (CCMA),
and others would be settled out of court with the SABC still paying enormous amounts

in settlements.
Many witnesses linked the unlawful dismissals to the new MOI which conferred the
Board’s powers to the executives, thereby reducing the Board to an instrument that

merely ratifies the decisions taken by the executive.
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These unprocedural dismissals were not restricted to the administration, but also
extended to the newsroom. The most recent dismissals took place in July 2016 when
eight experienced and skilled journalists—the “SABC 8”"—were suspended and then
summarily dismissed because they had disagreed with an editorial decision to not
broadcast images of violent protests which involved the destruction of public propetty,
and which in their opinion amounted to self-censorship. Although the SABC reinstated
seven of the eight with no explanation, Mr Mvoko has not had his confract with the

SABC renewed.

Performance Management

Mr Mabaso testified that the SABC did not have a proper perforinance management
system in place, and that performance agreements had not been entered into with its
senior management and other employees. This is corroborated in the Auditor-General’s
findings. Notwithstanding that. millions of rands in “performance™ bonuses have been
paid to senior and junior employees. In the case of senior managers, bonuses were often

paid without seeking the Board's approval.

In addition, witnesses also reported that the management had announced that cash
bonuses would be awarded to some employees and freelancers. This was done
haphazardly, without due process being followed or budgetary provision for such

awards having been made.

Editorial Independence

Editorial Policies

Editorial independence is central to quality journalism. Editorial interference
undermines the prescripts of the Broadcasting Act, inhibiting citizens from making
informed judgments on topical issues. Editorial independence and institutional
autononty are absolutely essential components of public broadcasting, and therefore
the safeguards in place to ensure ethical and quality journalism should not be

compromised.
Subsections 6(8)(d), (e) and (f) of the Broadcasting Act state that the corporation must
develop a code of practice that ensures that the services and personnel comply with the

rights of all South Africans to receive and impart information and ideas; the mandate

to provide for a wide range of audience interest, beliefs and perspectives; and a high
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standard of accuracy, fairness and impartiality in news and programmes that deal with

matters of public interest.

The Committee heard evidence of the disregard of journalistic values and ethics.
Evidence from the “SABC 8™ gave an account of how the announcement in 2013 that
the SABC would henceforth report “70 per cent positive news and 30 per cent negative
news” had affected unbiased reporting and contravened the most basic of journalistic
ethics. This policy undermined core principles of truth and was one of the many
attempts by senior management to undermine quality journalism in favour of content

that would vield positive spin-offs.

According to the “SABC 8", the crisis as far as providing independent and credible
news and current affairs programmes to the vast majority of citizens and residents has
been a concern for a long period. It was particularly pronounced through the month of
July 2016 which preceded South Africa’s local government elections.During this time
an editorial decision by the SABC was announced banning the airing of violent footage.
Journalists were suspended and summarily dismissed for challenging editorial
directives which in effect required journalists to self-censor. Although seven of the
eight journalists were reinstated shortly after their dismissal, they informed [CASA that

the editorial interference was continuing unabatedly.

Evidence was also heard from the “SABC &” that journalists and editors were
discouraged from covering the election campaigns of opposition parties. In some cases
journalists were informally requested to.give certain individuals within the governing

party more positive coverage.

The Minister denied that she had interfered in the editorial policy or the newsroom, as
the “SABC 8 had indicated. She also dismissed their recommendation that an internal

ombud be established.

Editorial Review process

When the SABC last reviewed its editorial policy in 2004, a draft editorial policy
was released for public consultation. When the policy was reviewed in 20135, the
same level of intensive public consultation did not occur, despite what the
Broadcasting Act requires. This matter is currently under investigation by

ICASA.
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control of the SABC’s content and programming. making him or her the Editor-
in-Chief. Another problematic inclusion in the revised policy is that it makes the
principle of “upward referral” mandatory and the COQ’s decision on all editorial
issues final. Editors and journalists are threatened with severe consequences
should they not refer “contentious™ matters to their superiors and Mr
Motsoeneng. This is a complete about-turn from the old policy. where it was made
clear that it is not management’s role to make day-to-day programming and
newsroom decisions and although not ideal, upward referral was largely
voluntary. It is a basic principle in many news organisations worldwide that
editorial decisions should to be made by news editors, and not management, in

order to insulate news decisions from any commercial or political considerations.

The Minister denied that the review of the editorial policy had been irregular. In
her evidence she emphasised that section 5A of the Broadcasting Act had been
complied with. The proposed amendments were translated into all eleven official
languages and placed on the SABC’s website. The SABC had consulted in 2013
and early 2014 when the initial review was conducted. In her view the Board had
ensured that sufficient public comment was sought in the development of the
policy. More than 30 organisations participated in stakeholder engagements held
across the country, and in the |7 public hearings which were held across all nine
provinces. In addition, the SABC had considered 216 written submissions from
individuals and organisations. The Board had approved the policy for

implementation, and ICASA was duly informed.

Regulatory compliance

Section 4(3)(d) of the ICASA Act states that the Authority must develop and enforce
licence conditions consistent with the objects of this Act and the underlying statutes for
different categories of licenses. The Act in section 17E(2) of the Act empowers the
Complaints Compliance Committee (CCC) to direct the licensee to desist from any
contraventions; to direct the licensee to take such remedial or other steps in conflict

with the Act or underlying statutes as may be recommended by the CCC as per section

LTE(2)(b)(c)-
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Public Protector Report No 23 of 2013/14: When Governance and Ethics Fail

Board’s response to the report

Mr Naidoo gave evidence, which was corroborated by other former Board
members, that the Public Protector’s interim report which Ms Tshabalala, had
received in December 2013, was never tabled in the Board or any of its sub-
committees. When the matter was raised in a meeting of the Board in February
2014 shortly after members became aware—through the media—of the release of
the final report. Ms Tshabalala confirmed that she had received the interim report
but had thought that, as it was addressed to her, it was not for the entire Board’s

consideration.

Further evidence indicated that after the Board became aware of the final report,
Ms Tshabalala had ruled that each of the Board sub-committees would consider
the findings and recommendations relevant to them. and make recommendations
to the Board as to how to respond. Consensus could not be reached on how to
respond to the remedial action contained in the report: some Board members
thought that the remedial actionshould be implemented, while others disagreed.
This uncertainty was further fuelled by the public debate at that time about the

binding nature of the Public Protector’s remedial action.

The Human Resource sub-committee had recommended that disciplinary

proceedings be instituted against the then acting COO as most of the Human

. Resource-related findings related to him. With regard to the finance-related

remedial action, the former Chairperson of the Audit sub-committee, confirmed
that that sub-commitiee had agreed that further investigations be undertaken

betore disciplinary action could be instituted.

According to some Board members, Ms Tshabalala had unbeknown to them,
appointed Mchunu Attorneys to draft an opinion on the report. Although former
Board members confirmed that the Board had at the time agreed to request a legal
opinion as to whether the recommendations were binding, the Board had not agreed
that the legal opinion—which in reality was not a response, but countered all the Public

Protector’s findings—be submitted as the SABC’s formal response.
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Disciplinary action against the then acting COO

Many of the findings related directly to the actions of the then acting COO. and
the Board agreed that disciplinary charges would be instituted against him. The
appointment of a chairperson and an evidence leader to preside over the
disciplinary hearing was done via round robin. The members of the disciplinary
committee were also changed about three times before the hearing commenced.
The evidence file that the Public Protector had compiled to support the
disciplinary proceedings, and which the SABC had requested, was never collected

from that office or referred to during the proceedings.

Contradictory Evidence

In many instances the evidence provided by witnesses was contradictory. The
Evidence Leader has been requested to analyse the contradictory testimonies, and
on conclusion of this exercise, Parliament’s Legal Services Office will make

appropriate recommendations.

Part D:Summary of responses to the Interim Report

13.
131
13.1.1

1312

13.1.3

Former Board Chairpersons
Dr B Ngubane
In his submission, Dr Ngubane comments on the process of the inquiry, the

treatment he had received as a witness as well as on specific sections of the report.

On the process, Dr Ngubane notes that.the Committee had relied heavily on oral
evidence, and “that one could not ascertain whether any of the documents
requested from the SABC had ever been provided. One could also not ascertain
whether the Committee had taken into account any of the written evidence,

including those he had submitted, in arriving at its findings.

Dr Ngubane also points out that none of the documents, in particular those which
implicated him, were made available to him for purposes of preparing for his
hearing. Although he had to answer questions related to Ms Dlamini’s affidavit,
the affidavit was not made available to him. It is also not clear whether the
affidavit included annexures corroboratingthe claims Ms Dlamini made. In Dr
Ngubane’s view, the fact that documents pertaining to the inquiry had not been
made available to him, pointed to a lack of transparency on the part of the

Committee.
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He questions Ms Dlamini’s credibility as a witness amidst various allegations that
she had contravened procurement processes between 2010 and 2012 while she
was employed at the SABC, and included supporting documentation in this

regard.

An arbitration award from the CCMA awarded on 15 January 2015 states that Ms
Dlamini was found guilty of gross misconduct on one charge relating to Impala,
although there was no evidence to prove that she had enriched herself. It was

recommended that the employer terminate her contract of employment.

Dr Ngubane raises concern that the manner in which the inquiry was conducted
and the information sought extended beyond the Committee’s mandate, which
was aimed at inquiring into the fitness of the SABC Board that was chaired by
Prof. Maguvhe. He points out that, bearing in mind the provisions of section
15A(1)(b) of the Broadcasting Act, the mandate of the Committee appears to have

been “overtaken by events™,

Dr Ngubane questions the appropriateness of prioritising the inquiry when in fact
an Interim Board should have been appointed as a matter of urgency. He
emphasises that it was not in the best interest of the SABC and/or any of its
stakeholders for it to have been left to operate without a Board. This drew into

question the Committee’s commitment to the SABC’s sustainability.

. .
- 1 - - -

With re;gard to section 7ofthe Interim Report, Dr Ngub‘ane questioned the exte'nt
to which the Committee could have considered the AMultiChoice and the TNA
Media Group contracts without having had sight of the actual agreements. In
relation to the SABC’s relationship with the TNA Media Group, Dr Ngubane

reiterates that Mr Molefe’s “allegations™ in that regard had been unfounded.

In his concluding comments Dr Ngubane emphasised that the Committee could
only reach a “meaningful conclusion” if it inquired further in order to obtain
relevant information in instances where witnesses provided conflicting
information. To this end, a more thorough investigation may still be required. In
his view, the only reasonable recommendation the Committee could arrive at
would be that an Interim Board be appointed, and that that body assists with a
more in-depth investigation.
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Ms E Tshabalala
Ms Tshabalala poinis out that the evidence she had given was not reflected
adequately in the Interim Report, but does not elaborate on the aspects that she

would have wanted to see reflected in greater detail.

During her hearings Ms Tshabalala indicated that there had been “gross™ political
interference in the Board she had chaired. particularly in relation to the SABC’s
policy on Digital Terrestrial Television (DTT} and specifically set-top box
encryption. The Committee had requested that detailed information be provided
in an aftidavit. Ms Tshabalala refused to provide an affidavit because, in her view,

both her oral and subsequent written submission were provided under oath.

Former Board Members
Ms R Kalidass
Ms Kalidass was in agreement with the contents of the interim report, and did not

propose any substantive amendments.

Sharcheolder Representative

The Minister’s submission responds to the findings contained in the Interim Report and

identifies five areas in which the Minister is implicated. The specific findings are:

15.1
15.1.1

‘b

that the MOI was irregularly amended to empower the Minister to
remove Board Directors in line with the Companies Act;

- that the‘ﬁi‘oposed amendments to.the Broadcasting Act were aimed
at concentrating power in the Ministry:

= that the Minister had been involved in the removal of non-
executive Board members;
that the Minister unduly pressurised certain Board members to
resign; and

- that the Minister had possibly pressurised the Board to appoint Mr

Motsoeneng permanently as COO.

Amendments to the MOI

The Minister in her submission states that a copy of the MOI was registered with

CIPC on 14 May 2014. TheMinister contends that it is factually incorrect that she
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15.1.2

15.1.3

15.1.4

15.2

-15.2.1

15.2.2

had irregularly amended the MOI to concentrate power within the Ministry. She
also states that when she was appointed on 25 May 2014, the MOI had already
provided (in clause 14.4) for non-executive directors to be removed using section
71(3) of the Companies Act. The Interim Report incorrectly in stated that the MOl

transferred the Board’s powers to the Minister.

The Minister also reaffirms points made in her initial evidence, particularly in
relation to the validity of removing Board members using section 71(3) of the
Companies Act. She further states that she had sought independent legal advice

on the matter, and that the matter had been put to the Portfolio Committee too.

The Minister further questions Mr Masinga’s credibility as a witness, particularly
with regard to his decision to contest the amendment of the MOI (see SM Masinga
v The Minister of Communications and three other respondents, Case Number

10721/2015).

The Minister further submits that the “agreement in question™ has been amended
three times since 2013 but despite those amendments the Committee “heavily
relied™ on the initial agreement signed in 2013 as the basis upon which it has

made its findings.

Amendments to the Broadcasting Act

The Minister argues that the matters addressed in paragraph #.2 of the Interim
Report which deals with the amendment bill, as well as paragraphs 12.1.3 and
13.1.2, are irrelevant to the inquiry. The Minister nevertheless voiced concern
that the Committee failed to acknowledge that the bill had been certified
constitutionally compliant by the Office of the Chief State Law Advisor and
independent counsel. The bill was approved by Cabinet and presented to the
Portfolio Committee. She further states that the claim that the bill represented an

attempt to centralise power was without merit.

Finally, the Minister also cautions against the Legislature interpreting law and
urges that the principleof separation of powers be maintained. The submission

emphasises that section 5 of the Companies Act makes reference to legislation
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that took precedence over that Act, and that the Broadcasting Act was not

included among those listed.

15.3 Removal of non-executive Board members

15.3.1 The Minister denies that she had exercised undue influence on the Board to
remove former non-executive members Mr Lubisi, Ms Zinde and Ms Kalidass
from their positions. The Board had acted in line with section 71(3) of the

Companies Act which empowered it to remove the Board members.

15.3.2 The Minister also denies that she had at any point pressurised Board members to

resign.

15.4  Pressurising the Board to appoint Mr Motsoeneng

15.4.1 The Broadcasting Act empowered the Board to appoint or recommend persons to
be appointed as executive members. The Minister states that she had been invited
to attend a Board meeting scheduled for 7 July 2014 at which Mr Motsoeneng’s
permanent appointment as COO would be discussed. She had declined to attend
the Board meeting, but waited at the SABC’s premises. The Minister eventually
joined the meeting when deliberations had been concluded, and she was informed
of the decision. She requested the Board to provide her with a written
recommendation for Mr Motsoeneng’s appointment. She emphasised that the
decision was made after full consideration had been given to the facts, and after
consultation with Mchunu Attortieys who had been mandated to provide a report.
on the Public Protector’s reporl, which had included findings against Mr

Motsoeneng.

15.4.2 With regard to concerns about the COQ post not having been advertised
externally, the Minister indicates that she had considered this as well as the
Board’s motivation for why he should be appointed. She confirms that she was
satisfied with the explanation that Mr Motsoeneng had done “a sterling job™ as
acting COO and that it therefore “made sense™ to appoint him permanently

“without advertising the position™
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15.5
15.5.1

15.6
15.6.1

15.7
15.7.1

15.7.2

‘b

Alleged breaches of law

The Minster raises the issue of process and natural justice with reference to the
Committee’s findings that she acted in conflict with various statutes. The Minister
found the Interim Report’s findings in relation to breaches vague. She pointed out
that she was not afforded suificient notice of the allegations against her in order
for her to assess what aspects of her conduct were in contravention or breach of
her legal obligations. She does not waiver her right to be properly informed of the

allegations against her, and to be afforded sufficient time to consider them.

Breach of the Constitution Act 108 of 1996

Paragraph 13.2.3 of the Interim Report states that the Minister may have
contravened section 96(b) and {c) of the Constitution, section 15(1) of the
Broadcasting Act, section 2.1(b} and (d) of the Executive Code of Ethics, and
section 17(e) of the Privileges Act in the removal of Board members and in Mr
Motsoeneng’s permanent appointment as COO, for instance. The Minister points
out that the applicable provisions of the Constitution are in fact section 96(2)(b)
and (c) and not section 96(b)and (c) as reflected in the report. The Minister noted
the Committee’s use of “such as™ and contends that this indicated uncertainty in
relation to this finding. The Minister argues that there was no evidence that she
exposed herself to any situation involving the risk of conflict between her official
responsibilities and her private interests, The Committee’s finding is therefore,

factually incorrect.

MultiChaice transaction

The Minister pointed out that Caxton and CTP Publishers and Printers who was
one of the complainants in the Competition Commission matter between the
SABC and MultiChoice has lodged an appeal in the Competition Appeal Court on
the grounds that not all documents pertaining te the transaction had been made
available as per the order to the SABC and MultiChoice. The appeal was heard in
December 2016 and a decision was being awaited. In light of the above, the

Minister argued that the matter should be regarded as subjudice.

The Minister also disagreed with the assertion that the SABC had sold its archives
to MultiChoice and that in so doing section 8(j) of the Broadcasting Act had
possibly been contravened. She points out that the SABC only packaged content
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15.7.3

16.
16.1

16.1.1

16.2

16.2.1

for the SABC ENCORE channel which is then licensed to MultiChoice for

broadcast.

The Minister confirmed that the SABC maintained libraries and archives at their
premises and that these were available for inspection by the public as required by
the Broadcasting Act. She further stated that once the migration to digital has
been completed all television-owning households would have access to the SABC

ENCOREchannel which would then be available on the SABC’s DTT piatform.

SABC

General

The SABC states that despite the fact that it was “battling to accept the Inquiry as
objective and fair” it would provide responses to the issues raised in the course of the

Inquiry. In its response to the Interim Report, the SABC asserts that:

£ the Committee had “displaved specific bias and did wot take any
reasonable steps to ensure that it received balanced information
during the inguiry as the majority of the witnesses who testified were
mainly ex-SABC emplovees and Board members, and civil sociely
groups who have always viewed the SABC in the negative light,” and
that this had led 1o a pre-determined outcome;

- the decision not to afford Mr Motsoeneng an opportunity to appear
before the Committee was in contradiction of the audi alteram partem
rille} " K

- the use of information that the Evidence Leader had collected on
behalf of the Portfolio Committee had not been appropriate in light of
the fact that the SABC had contested that committee’s objectivity:

- the inquiry was accusatorial rather than inquisitorial; and

- additional submissions made had not been shared with the SABC to

allow the opportunity to comment and respond.

Introduction of the Interim Report

The SABC submitted comment that refuted statements made in the “Introduction™. In

the main the SABC states that:
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16.3
16.3.1

16.4

16.4.1

16.5

16.5.1

- Board members had started resigning as early as December 2015 but
that the Portfolio Committee had failed in its duties to appoint new
members;

- the removal of Ms Zinde, Ms Kalidass and Mr Lubisi was as a result
of their transgressions, and in line with the SABC’s ‘efforts to correct
its governance processes in accordance with the underiaking given fo
the Shareholder, the PCC, SCOPA and to correct findings of the AGSA
and the SIU reports’;

a quorate Board meeting comprises nine members, which the Board
had had up until October 2016;

except for October 2014, all the SABC’s services had been receivable
on air; and

- no former employees were purged or forcefully removed, providing a
detailed account of the circumstances surrounding certain witnesses’

departure from the SABC.

Witnesses
In its response the SABC provides information attempting to prove that several of the
witnesses who had appeared before the Commitlee were, for various reasons, not

credible or trustworthy.

Regulatory Framework

The SABC provides a lengthy argument on the applicability of the Broadcasting Act
and the Cl)}r'lpanies Act. In the SA-B‘(‘:’S view any reference. fo‘ the Companies Act il; ’
the Broadcasting Act of 1999 refers to the Companies Act of 1973 and not that of 2008.
The SABC claims that the fact that the Broadcasting Act of 1999 has not been amended

to align it with the Companies Act of 2008 was the real challenge.

Governance

The SABC makes several statements in response to paragraphs 4.1.1 to 4.1.5 of the

Interim Report. Amongst others the SABC maintains that:

- the Companies Act was supreme as far as the SABC’s governance, and

therefore the Board should be liable under that Act;
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16.6

16.6.1

16.7

16.7.1

16.8
16.8.1

- the statement that the MOI was used to trump the Broadcasting Act
was incorrect;

- the implementation of sections 85 and 86 of the PFMA was the
responsibility of the Minister of Finance. and not that of the Board;
the revision of the MOI was done in accordance with the Companies
Act of 2008 and has not been disputed in a court of law; none of the
annexures provided supported this claim; and

- the process to be followed to appoint Executive Directors was not

altered when the Articles of Association was converted to the MOL.

Broadcasting Bill

In relation to paragraphs 4.2.1 to 4.2.8 the SABC registered its confusion as to the
inclusion of the Bill in the inquiry. They also point out that the main objectives were

more detailed than those reflected in the Interim Report.

Fiduciary Daties

In response to paragraphs 4.3.1 to 4.3.12 the SABC argues that the Companies Act did
not distinguish between non-executive and executive directors and aff directors had
fiduciary duties. For this reason the Committee should have invited executive directors
to give evidence t00. The SABC further states that there was no MOI dated 20
September 2013. The response includes a lengthy legal argument pertaining to the
plgo'\cisions of the MOI, 'PFMA, and Companies Act_i‘n, relation to the ﬁducia,r)i duties

of directors as well as the appointment, removal and disciplining of directors.

SABC finances
In its response, the SABC listed “salient features™ of its finances over the last
eight years. Amongst others, they maintain that:

- “Revenue and other income 2016 grew by 98% to R8.09bn from
R4,71m in 2009. Revenues grew by 12% (R920m)from R7,17bn
to R8,09bn when the current Board was appointed in 2013/14 to
2015/16;

- net assets have increased by 73% from R1,55bn in 2008 to
R2,69bn. Net assets grew by 15% (R350m) from R2,34bn to
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16.9
16.9.1

16.9.2

16.9.3

16.9.4

16.10

R2.69bn when the current Board was appointed in 2013/14 to

2015/16".

Report of the Auditor-General of South Africa (paragraphs 5.1.1 to 5.7.2)

On its financial management, the SABC highlighted that it has succeeded in
reducing the number of material matters which had in the past led to aundit
qualification from nine in 2012/13 to one in 2016. The 2016 audit outcome is
ascribed to lack of skills in its supply chain management division. and inadequate

record keeping.

The SABC points out that the reduction on the “material. reportable concerns™ in
the audit report signified a “drastic improvement™ in the corporation’s financial
and operational management “under the guidance of the Board and the
Shareholder”. The SABC insists that the majority of challenges which had
resulted in the irregular, fruitless and wasteful expenditure referred to in
paragraphs 53.2.1 to 5.3.2, was due to poor implementation of internal controls in

preceding years.

The SABC refutes the Auditor-General’s findings that it had faiied to produce
credible and reliable financial statements and had material misstatements on
specific areas (as reflected in paragraph 5.1.1). It insists that its financial
statements present fairly the financial position and financial performance of the
entity, - - e
In response to paragraphs 5.3.1 to 5.3.2, the SABC states that the bulk of its
fruitless and wasteful expenditure was due to the impairment of foreign and sports

content which was acquired in a batch.

Supply Chain Management

16.10.1 With regards to the flouting of supply chain management processes, the SABC

alleges that Mr Matlala and Mr Shushu had delayed the timeous appointment of

service providers, and that their reasons for delaying the processes were not valid.
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16.10.21In its response, the SABC provides reasons for the use of consultant services from
PriceWaterhouseCoopers, Asante Sana, SekeluXabiso and Lorna Vision. These
inciude the fact that the SABC’s finance department was inadequately resourced

and the urgency presented by the SABC’s history of irregular expenditure.

16.10.3The SABC disputes that individuals were purged as indicated in paragraph 6.1
and insists that their dismissal was in terms of section 85 and 86(2) of the PFMA.
The SABC argues that Mr Shushu did not resign but was suspended for failure to

action audit reports and payments to suppliers.

16.10.41n response to paragraph 6.2.1, the SABC states that both Mr Shushu and Mr
Tseisi had approved the deviations from SCM policies in relation to the
SekelaXabiso contract in a Bid Adjudication Committee meeting on 18 November

2014.

16.10.5The SABC refutes Ms Dlamini’s evidence in paragraph 6.3.3 that Foxton
Communicating was paid R350 000 per month. They confirm that the firm was
paid R85000 per month as indicated in the documentation provided to the

Committee,
16.10.61n its response, the SABC states that it does not have any VATrecovery contracts.

16.10.7In responsé:tb paragraph 6.3.5. the SABC pointed out that the TNA Media Group ~ .
provided the SABC with 200 copies of it The New Age newspaper at no charge
from December 2010 (after the newspaper was launched) and for a limited period.
The SABC has since April 2011 subscribed to 180 copies of the newspaper per
day for its head office and provincial offices. The TNA-subscription accounted

for only 8 per cent of SABC’s newspaper costs.

16.11 MultiChoice Agreement

16.11.1 In relation to paragraphs 7.1.1 to 7.1.7, the SABC claims that the MultiChoice
agreement was ‘initiated by the former Minister Ms Dinah Pule under pressure from
the then PCC (Chaired by the Hon Kholwane) to implement the 24 Hours News
Channel.’ Despite this pressure, the SABC did not have the funds to launch the channel.

Mr Motsoeneng was therefore requested to raise the necessary funds.
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16.11.2 The SABC observes that despite the fact that DSTV Channel 404 which flights
parliamentary proceedings was carried on the same platform as the 24 Hours News
Channel and SABC ENCORE, the Committec had only “painted” the 24-hour news
channel and SABC ENCORE as “elitist”.

16.11.3 In relation to the MultiChoice transaction. the SABC points out that the five-year
agreement was already in its fourth year. The SABCemphasised that should the
agreement be terminated over 100 jobs would be lost, and broadcasting operations of

the 24 Hour News Channel and ENCORE would “suffer closure™.

16.11.4 The SABC refutes claims that the MuitiChoice agreement involved the sale of the
SABC archives or the SABC’s intellectual property. and that it was at all “relevant”
times compliant with section 8(j) of the Broadcasting Act. In relation to the ENCORE
channel, the agreement comprises *“a license agreement between the SABC and

MultiChoice of only 1% of the SABC archive material”.

16.11.5 The SABC also clarified that the 2014 amendment of the original agreement provides
that content broadcast on the MultiChoice ENCORE platform could be broadcast by
the SABC 60 days after it had been broadcast by Murl/iChoice. Furthermore. the
channels wouldrevert to the SABC platform once the DTT process has been completed.
The SABC also points out that the broadcast of its two channels on the MultiChoice

platform was a direct result ofthe shortage of bandwigdth. L

16.11.6 The SABC rejected claims that its stance on STB encryption was influenced by the
MultiChoice transaction. The decision was purely based on sound and valid cost
concerns. TheSABC points out that Section 2(k) of the Broadcasting Act provides that
the SABC couldengage in commercial transactions (such as Hcensing agreements) to

generate income in order for it to be competitive commercially.

16.12 New Age Media arrangement

16.12.1 In relation to paragraphs 7.2.1 to 7.2.4 the SABC denies that Mr Masinga had been
tasked with rebranding SABC News, or that the SABC paid the TNA Media Group for
the TNA Business Breakfasts
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16.13 Vision View

16.13.1 The SABC denies (and provides documents supporting itsclaim) that the Vision View
contract was approved on 31 July 2015 as stated in paragraph 7.3.1 of the Interim
Report, or that it was approved via Round Robin. The SABC states that although the
Round Robin decision was taken on 31 July 2015, that decision was “further” ratified

in an EXCO meeting on 18 September 20135,

16.14 Human resource-related matters

16.14.1 The SABC provides several response to paragraphs 8.1.1 to 8.4.2 of the Interim Report.
With regard to executive appointments the SABC indicates that the MOI approved in
May 2014 reflected the process to be followed to appoint executive directors, while the
Broadcasting Act only referred to the appointment of non-executive directors. The MOI
was therefore not amended to provide for the appointment of executive directors but to
appoint managers—an operational matter falling outside of the fiduciary duties of the
Board—and therefore the Board was party to the amendments of the MOI as stated by
the Minister in her evidence, and as confirmed in the AGM minutes of 4 September
2015, and the Board minutes of 29 June 2016 and 18 August 2016 which the SABC

included in its submission.

16,142 The SABC further stated that Mr Motsoeneng was notappointed as Group Executive:
Corporate Affairs after the Court had reviewed and set aside his appointment as COO:
he was not appointed, but merely “restored” to the position he had occupied prior to

.. his promotion.

16.14.3 The SABC also stated that most witnesses cited in the Public Protector’s report either

denied participating in the investigation, or being interviewed by the Public Protector.

16.14.4 In response to the claims that staffhad been purged, the SABC highlights that the Board
was not required to ratify decisions to appoint or dismiss employees since this was an

operational matter. There were valid reasons and merits for each removal and dismissal.

16.14.5 The SABC refuted Mr Mabaso’s claims that he had introduced the performance
management system. According to the SABC, he merely revised a policy which was

approved prior to his appointment in June 2013,
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16.15 Editorial policies

16.15.1 In response to paragraphs 9.1.1 t0 9.3.1 of the Interim Report, the SABC points out that
its editorial independence rested with the Corporation and not individual journalists or
staff members. The SABC made editorial decisions based on news value, editorial
policy, balance, credible source confirmation and the deliberations of the editorial team
as a collective. It further elaborates on its editorial policies, the election processes and

complaints about biased coverage of political parties.

16.16 Public Protector Report

16.16.1 The SABC confirms that up until the time the Constitutional Court pronounced on the
status of the Public Protector’s remedial actions in the matter between Economic
Freedom Fights and Others v. The President of the Republic of South Africa, there was

“uncertainty on the binding nature of the Public Protector’s remedial action™.

16.16.2 In response to paragraphs 10.1.1 to 10.2.1, the SABC submits that Mr Lubisi had failed
to submit the required report to the Committee of Chairs, which had resulted in an

independent external review of the report not being ‘appointed’.

16.16.3 With regard to the non-collection of the evidence file the Public Protector had compiled
to assist in Mr Motsoeneng’s disciplinary hearing. the SABC indicates that Mr
[.edwaba had not responded to communication, and that a further prosecutor was

appointed. - - . .

17. Former SABC employees

17.1  Mr P Molefe
17.1.1 Mr Molefe states that Dr Ngubane had “lied and deliberately misled” the

Committee during his hearing. He denies Dr Ngubane’s claim that he had signed

the TNA subscription contract.

17.1.2 Mr Molefe further emphasises that he had been against the “carte blanche”

proposal for the TNA Business Breakfastswhich would have amounted to a
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17.1.3

17.1.4

17.1.5

17.1.6

17.2
17.2.1

takeover of SABC Morning Live programme by TNA. The contract was signed
after he had resigned from the SABC.

Mr Molefe corroborated evidence that the SABC bore costs associated with the
Business Breakfasts. In his submission he indicates that the shows came at a huge
cost to the SABC. Technical equipment for one production could cost R1 million
or more. In addition, the SABC had to cover the flights, accommodation and
subsistence of its production staff when the briefings tookplace outside of
Johannesburg. Mr Molefe confirms that while the SABC carried the production

costs. the TNA Media Group earned the revenue exclusively.

Mr Molefe indicates that he was aware that a business case for the contract which
set out the responsibilities of each of the parties as well as costs, and “specifically
a 5(:50 revenue sharing arrangement” was presented to the Group Executive. He
later Jearned that the contract which was eventually signed excluded any reference

to the revenue sharing arrangement,

In his evidence Dr Ngubane had alluded to the fact that Mr Molefe’s visit to India
while he was the acting GCEO had been linked to the controversial Guptafamily.
Mr Molefe indicates however that the visits he had undertaken were motivated
for and approved, and were aimed at exploring possible content and skills
partnerships with other national broadcasters, and part of benchmarkingexercises
in agtipipation of the Iauncp..‘gf a free-to-air 24-ho‘ur‘ news service. The trip to
India had been part of l?:oard-approved international strategy to pu‘rsue
partnerships with, amongst others the BBC in the United Kingdom, CCTV in

China and Prasar Bharati in India.

In his evidence Dr Ngubane had denied the claim that he had attempted to force
Mr Molefe to approve a R 500 000 salary increase for Mr Motsoeneng. In his
response Mr Molefe insisted that the SABC’s record would reflect that Mr

Motsoeneng’s salary had been increased by that amount, and later more.

Mr S Masinga

In relation to the amendment of the MOI, Mr Masinga provided proof that

contradicted the Minister’s evidence as reflected in paragraph 8.1.2 in the Interim
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17.2.2

17.3

17.4
17.4.1

18.
18.1

Report. Board minutes of a meeting that took place on 29 January 2015 indicated
that Board members had raised concerns that the Minister had changed and
registered the MOI without having consulted the Board. Members had raised
concerns that the amendments may have resulted in the Board being stripped of
its powers, but the proposal that an opinion on the legality of the amendment be
sought was not pursued as it may have had implications for the relationship
between the Shareholder Representative and the Board. Instead, it was agreed that

the Minister would be invited to clarify the issue in a Board meeting.

Mr Masinga provided correspondence and a proposed agreement between the
SABC and an entity called Applewood Trading 2006 (Pty) Ltd which supported
the evidence referred to in paragraph 7.2.1 of the Interim Report. The agreement
was for the distribution of a 24-hour, seven-day commercial news channel for
delivery to SABC audiences (in South Africa and other countries in sub-Saharan
Africa which fall in the footprint of the SABC’s Analogue Terrestrial and Digital
platforms) via the SABC platform. In addition the SABC would “allow the use of
its archives for News, Current Affairs and other content as and when sought by
the Channel Provider”. In Jine withthe agreement the SABC would carry the costs
of the proposed news channel, but whether the SABC would have benefitted

financially from the agreement is unclear.

Mr I Tseisi

Mr Tseisi was in agreement with the contents of the Interim Report, and did not

-
o .

propose any amendmeénts.

Mr M Shushu

In his response Mr Shushu proposed a number of detailed additions relating to
services the SABC had procured from SekelaXabiso, VisionView, Lezaf, Lorna
Vision, PriceWaterhouseCoopers, Ms Ayanda Mkhize (a procurement
consultant), Mott Macponald‘ and Asante Sana. He also provides additional
information related to the RFP Book for content acquisition process, and the

SABC’s human capital recruitment services.

“SABC 8”
TNA Business Breakfasts
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18.1.1 Ms Gqubule-Mbeki provided email correspondence which supported Mr Mvoko's

18.2
18.2.1

evidence that the SABC bore significant costs associated with the TNA Business

Breakfasts. The emails further confirmed that the briefings were continuing

despite the concerns that had been raised in the course of the inquiry.

“Black Paper on the SABC: For Public Broadcasting in South Africa”

Six of the journalists who have become known as the “SABC 8" submitted

recommendations to the public aimed at saving the public broadcaster. The

“Black Paper on the SABC: For Public Broadcasting in South Africa” calls for:

" Media Group; ‘

the scrapping of the 2016 editorial policy, the 70 per cent good

news policy, and the protest ban;

a return to quality broadcasting through “massive and targeted”

training;

the reversal of the recent “unlawful™ dismissal, and termination of
the contracts of, in particular, Mr Mvoko and Mr Kgaogelo
Mogelego; as well as the decision to ‘can’ programmes including

“The Editors™ and the “Newspaper”,

a review of unprocedural appointments to the executive and the

news room;
a stop to gross violations of labour rights;

‘the termination of the SABC’s relationship with the New Age

- -
-

the establishment of an editorial ombudsman;
migration from analogue to digital;

a forensic investigation of the MultiChoice deal as well as the
SekelaXabiso, Foxton Communicating and Vision View

transactions;
increased public funding for the SABC; and

a multi-stakeholder Board.
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18.3 Suna Venter

18.3.1 Ms Venter submitted a response in her individual capacity, supported by Mr Foeta

Krige. her senior and executive producer within the RSG Current Affairs,

18.3.2 In her response she calls for, amongst others:

a separate inquiry into the SABC’s news division to uncover
information related to the culture of fear and uncertainty that
continues. as well as continued political interference in newsroom
activities;

an investigation into the continued involvement of Mr
Motsoeneng through the “enforcers’ he had appointed;

the setting aside of the 2016 editorial policy;

a direct finding relating to the failure of the Speaker of the

National Assembly and the Chairperson of the Portfolio
Committee to fulfil their constitutional oblligations;

an apology from the Minister and the SABC executive who had
before the Portfolic Committee implied that the “SABC 8" were
dishonest, unethical and racist; and

strict instructions to the interim and new Boards, which includes

the establishment of an internal forum for news staft.

18.3.3 Ms Venter does not support the establishment of an internal ombud which she

‘ believe’s would be unnecessary ‘once a stable managemént has been appointed, dnd

provided sound broadcasting guidelines are adhered to.

19. Chapter 9 institutions

19.1 AGSA

19.1.1 The AGSA proposed certain technical amendments, but did not propose any

substantive changes.

20. Civil Society Organisations

20.1 SOS Coalition

20.1.1 The SOS Coalition did not comment on the contents of the Interim Report but

proposed a number of recommendations for the Committce’s consideration. These
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20.1.2

20.1.

(73]

20.2
20.2.1

include the dissolution of the Board, and urgent actions to be taken by the Interim
Board in relation to corporate governance failures; human resource management:
and supply chain management (in particular the MultiChoice, Vision View and

New Age Media agreements/transactions); and the editorial policy and censorship.

The submission also argues for amendments to the Broadcasting Act, the
Companies Act, the MOI and the Constitution in order to establish the SABC as

a Chapter 9 institution.
The submission is supported by MMA.

Right2Know
Right2Kknow’s submission calls for:
the inclusion of the TNA Business Breakfastsamong those
reported on under “Suspicious Transactions™ |
- public involvement in the appointment of the Interim Board;

- action to be taken against sharcholder representatives who have
breached the Broadcasting Act and the Companies Act;

- Dr Ngubane’s removal as Chairperson of the Eskom Board;

- the review of the SABC’s policies on the protection of electronic
communication and the development of whistie-blower policy in
order t-owl?rotect journalists;

- -

- a thorough investigation of the SSA’s activities at the SABC;

the recovery of the SABC’s archive, and the prosecution of the

individuals who had authorised the MultiChoice and The New Age

transactions.

public consultation on the local content quotas and the editorial

policy;

the filling of senior management posts through a public process;
- the summoning of those witnesses who had refused to participate

in the inquiry;

findings against attempts to give the Minister more executive and

unchecked powers to interfere with the SABC; and
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- a thorough investigation of all irregular and wasteful expenditure
extending to before 2013/14, and that monies be recouped where

necessary.

Media Monitoring Africa

MMA draws attention to two matters they believed ought to have been included
in the Interim Report i.e. comment on the SABC’s bias in the coverage of
elections: and the SABC’s failure to adhere to ICASA’s ruling in relation to the

decision not to cover violent protests.

20.3.2 MMA proposes a series of recommendations in relation to, amongst others:

21.
21.1
2111

an investigation of the threats made against journalists, including
the “SABC 8™, and that the Interim Board expresses itself on the
matter of intimidation and threats and ensures that measures are

put in place to protect journalists;

- broad public consultation on the amendment of the editorial
policy;
- an investigation of the newsroom, in particular irregular

appointments and editorial interference; and

a legal and forensic audit of the MulfiChoice agreement which led
to material from the SABC’s archives only being available on a

.pay-to-view channel. .- iy

.

Unsolicited responses
Mr D Foxton

Mr Foxton's affidavit was submitted in response to paragraph 6.3.3 of the Interim
Report. The affidavit clarifies that Foxton Communicating (Pty) Ltd is a political
and current affairs consultancy and not a public relations firm. He further denies
that the company was paid R350 000 per month for the services provided to the
SABC. According tothe affidavit the company was paid R75 000 per month
excluding VAT.At present they arepaid R85 000 excluding VAT
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21.1.2 Foxton Communicating offers a unique national and international service,

21.1.3

21.2
21.2.1

2122

providing effective communication between individuals at the highest levels in
business, politics and media. The SABC entered into the agreement with Foxron
Communicating in November 2013. The contracts werefor 12-month periods at a
time, with three month-notice of termination available to either side at the end of
each 12-month period. The documentation provided by the SABC confirms that
Foxton Communicating was paid a monthly fee of R75 000 plus VAT calculated
at R10 500.00. Annexure A of the SABC’s submission in this regard states that
the fee was fixed and that other than expenses specifically agreed to, no additional

charges would be levied.

Foxton Communicating would, amongst others assist the then GCEO, Ms
Mokhobo, and the SABC to develop and improve their public image and
reputation through:

= identifying the CEQ’s immediate communication challenges and
imperatives;

- structuring a programme of meetings with media and important
business leaders according to which Foxfon Communicating
would, for example, arrange for the GCEOQ to annually host or
participate in a minimum four meetings with prominent newspaper
editors and three groups of business leaders during the year with
aim of disseminating key messages to important audiences;

- facilitating opportunities for the GCEO to produce thought pieces

-y or conduct intefviews for selected medfd;‘and .

= providing a crisis communications advisory service.

M 1 Motsoeneng, former SABC COO

Mr Motsoeneng’s legal representatives, Majavu Inc, submitted a response on his
behalf. The response did not address the evidence or findings, but highlighted Mr
Motsoeneng’s concerns with regard to the Committee’s process, and the decision

not invite him to give evidence.

Mr Motsoeneng wished to place on record the prejudice he believes he has
suffered because he was not afforded an opportunity to appear before the

Committee to defend himself or to contextualise matters in which he was
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213
21.3.1

21.3.2

2133

21.3.4

implicated. He believes that by not calling him to appear before it, the Committee
had accepted as truth allegations made against him. including that he been
responsible for staff purges, had flouted SCM policies, and that he did not have

the requisite qualifications.

Although he was not specifically mentioned in it, the submission makes specific
mention of paragraph 17.1.1 and states that Mr Motsoeneng had not been invited

or summoned to Parliament, and had therefore not boycotted the inquiry.

TNA Media Group
The Committee received a submission from The New Age Media (TNA) Pty Lid,

responding to references in the Interim Report to the TNA Media Group.

In response to paragraph 6.3.3 of the Interim Report. TNA contends that the
agreement between the SABC and TNA was the result of negotiations which were
headed by Ms Lucille Jacobs and Mr Paul Nothnagel— both of whom were TNA
representatives—which took place in 2011. TNA denies that any TNA
representatives had given an instruction to the SABC to agree to subscribe to the
TNA newspaper. The proposal was made after the SABC had requested that The
New Age newspaper should form part of its newspaper bouquet. Mr Howa
includes email correspondence dated 7 November 2011 from Ms Lucille Jacobs
of The New Age to Ms Mmadiboka who was the SABC’s Acting Head of
_l?l;ocurement at the time l‘in which Ms Jacobs stg'qu that “The New Agg lS ideally

placed to assist in the task of showing that *the glass is half full”.

TNA corroborates evidence referred to in paragraph 7.2.1. The submission
confirms that several proposals by the TNA Media team for cooperation between
it and the SABC were declined by various line managers. TNA Media indicates
that these proposals included an exploratory discussion document forcertainnews
productions to be outsourced to TNA Media in order to narrow the urban-rural

divide.

In response to paragraph 7.2.2 of the Interim Report TNA states that its executives
started engaging the SABC on subscriptions and the Business Breakfastsin July

2011. The Business Breakfast-project was launched without the SABC, and TNA
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21.3.5

Part E:

22,

221
22.1.1

222

22.2.1

2222

managed the entire project using its own resources. The entire cost of hosting a
Business Breakfast was borne by TNA Media but the SABC was responsible for
the broadcast costs. This contradicted claims that the SABC bore none of the costs
associated with the briefings. During the negotiations revenue-sharing with
regards to the Business Breakfasts was discussed. Mr Howa provided email
correspondence between the SABC and the TNA Media Group which confirmed
that “an in principle commercial business partnership between The New Age and
the SABC™ had been reached according to which revenue would be split according
to a 40:60 ratio, in the SABC’s favour. The revenue-sharing aspect was eventually

abandoned when the parties could not agree on the details.

The SABC nevertheless agreed to broadcast the event, in part because “the
content generated by the breakfasts. content that would be required in any event

on the basis of the SABC’s mandate™ was “of great interest™ to the SABC.

Observations
Governance

Legislative Framework

The Comimittee is of the view that the SABC conveniently used the Companies Act to
subvert the Broadcasting Act in order to jusiify decisions which appeared to be in
pursuit of undermining both Parliament’s and the President’s roles in the appointment

- -

of non-executive directors. : .

Fiduciary Duties

At the commencement of the inquiry, the Board was dysfunctional as only three of its
non-executive Board members still remained, Tn addition, all three of its executive
directors were acting in their posts. The Board could notconvenequorate meetings. The
Committee also noted that some non-executive Board members who were removed

from the Board were challenging their irregular removal through a legal process.

The Committee was presented with overwhelming evidence that the Board had failed
to carry out its duties. Board leadership, most notably chairpersons, appear to have
failed to provide leadership which had prevented the CFQO, COQO and CEQ from

carrying out their operational duties. This had rendered the work environment
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unbearable which in turn led to a costly skills exodus, ill-informed policy decisions.
loss of competitiveness, the SABC’s compromised fiscal position, reputational risk and
a complete breakdown in governance. In short, the Board had failed to monitor and
enforce compliance with the Charter of the Corporation or to act in the SABC’s best
interest, and in so doing had contributed to the SABC’s administrative and financial

instability.

Prior to the resignation of the last three non-executive members, the remaining
members had continued to refer to themselves as Board, and despite the fact that they

did not form a quorum, they had continued to take and implement decisions.

SomeBoard members had objected to the irregular amendment of the MOI, which
effectively transferred their responsibilities to the executive directors of the Board, and
was an attempt to centralise power in the Ministry. The lack of resistanceby themajority
of the Board members to the amendment demonstrated their flawed understanding of
the Board's duties and responsibilities, and of the relationship between the Board, the

Shareholder Representative, and the Administration.

In some instances no consultationwas heldwith key stakeholders—including
Parliament—and the broader public when SABC policies, such asthe 90/10 local
content, 70/30 good news, and editorial policies were amended. In addition, these
policy decisions appear to have been implemented without having considered the

impact on the SABC’s finances,

- - - -

The Committeeis of the view that had the Board members beenproperly inducted into
their new roles upon taking office, and received training with regard to their respective

roles and responsibilities, many of the challenges may have been averted.

‘The Committee has noted that much of the decline at the SABCwas the result of both
executive and non-executive directors having tolerated the gradual erosion of good
governance and sound financial management, until such time that it directly affected
them. This failure to object to/resist had contributed to the widespread non-compliance
with, for example, SCM and labour policies and procedures, and the disregard for the
regulatory framework within which the SABC operated. The situation was further

exacerbated by the rapid turn-over of executive and non-executive directors.
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The Board failed to ratify operational decisions or to engage the shareholder
representative on the implications of the amendments to the MOI and the delegation of
authority framework, which impacted directly on the public broadcaster’s mandate, its

financial management and competitiveness.

Despite theCompany Secretary having served in the position for a long period of time,
and despite her having been highly-experienced and highly-qualified. the evidence
suggested that she failed to provide adequate guidance to the Board. Former Board
members gave evidence of an unusually large number of special meetings convened at
short notice and without proper notification or adequate documentation, and frequent
round-robin decision-making. albeit—according to the SABC—ratified at the next
quorate meeting. This modus operandi appears to point to deliberate attempts tostifle
Board discussion and to manipulate the Board’s decision-making, particularly in

matters on which Board members may have had divergent views,

22.2.10 The Board had failed to ensure that the remedial actions of the Public Protector and

ICASA rulings were fully implemented.

21.2.11 The Committee notes that at the adoption of this report the SABC was without a quorate

22.3.2

Board. All the non-executive members had been dismissed or had resigned of their own

accord. The Board only had three executive members, all in acting capacities.

Financial Management and Sustainability

The Committee noted with concern statements bysome ofthe SABC’s executive
managersand Prof. Maguvhe that the SABC was not accountable to Parliament as it
only received a small percentage of its budget from the fiscus. This reflects their lack
of understanding of their duties and responsibilities. Regardless of its commercial
activities, the SABC remains a public entity, funded from the public purse, and is, in

terms of the PFMA . accountable to Parliament,

In 2015/16 the Auditor-General reported fruitless and wasteful expenditure with a
cumulative value of R92.8 million. The evidencebeforethe Committee supports the
Auditor-General’s finding that the SABC Board had failed to discharge its duties as
required by the PFMA in that it had failed to put in place effective measures to prevent
irregular, unauthorised, and fruitless and wasteful expenditure. The Committee concurs

with this finding.
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23.1.1

23.1.2

23.1.3

23.1.4

23.1.5

The Committee notes with concern the evidence about the SABC’s
deterioratingfinancial management which has impacted negatively on itssustainability.
There appears to beserious cash-flow challenges, given the significant deterioration in
cash reserves.In addition, there is reference inthe Auditor-General’s management letter
that points to material uncertainty on the going concern assumption. In this regard, the
funding model is of concern, particularly in light of the SABC’s mandate as a public

broadcaster. The corporation may be at risk of becoming technically insolvent.
Role of the shareholder representative

Memorandum of Incorporation
The Commiltee is extremely concerned about March 2014 changes to the MOI which

effectively erodes the powers and duties of the Board as per the Broadcasting Act.

The Committee received four “MOIs™ in the course of the inquiry. An enquiry to the
CIPC revealed that the last amendments to the MOI were registered in March 2014,
when Mr Yunus Carrim was the Minister of Communications.The CIPC had no record
of any further amendments, other than changes in directorship which were filed in
2015. TheCIPC-enquiry revealad the questionable appointment of Mr Motsoeneng and

Ms Geldenhuys as directors in 2011 and 2012 respectively.

The “MOI1” signed by MinisterMuthambi in October 2014 empowers the Shareholder
Representative 1o remove directors in line with the Companies Act. It also gives the
Minister undue access to the SABC’s administrationthereby compromising the
SABC's independe;ice.lt further concentrate; certain Board powers in‘the hands of the

executive management.

During her evidence the Minister statedthat theamendments she had made were
submitted to the CIPC. On further enquiry the SABC’s acting GCEO provided the
Comumittee with a document which suggests that the amendments were submitted tothe
CIPC in March 20135. The Committee has serious reservations about the authenticity of
this document. The fact that the amendments which the Minister had signed inOctober

2014 have not been registered means that it has not taken effect in law.

Furthermore, the Minister stated that on presentation of the amendments to the
Board,the Board members did not registerany concerns. Board minutes provided to the

Committee indicateotherwise.

66



23.1.6

232

[
[
b2

[
[PF]
EJ
[ %]

23.23

24,

24.1
24.1.1

24.1.2

The unregistered “MOI” appears to be at the core of theSABC’s governance
complications, most notably the amendments to the Delegation of Authority

Framework which appear to be irregular.

The MOI signed in October 2014as well as the proposed amendments to the
Broadcasting Act, demonstrate efforts to concentrate power in the Ministry by
curtailing and removing the powers of both the Board as the accounting authority, and
Parliament’s role in the appointment and removal of non-executive Board members. It

also strips the Board of its role in the appointment of the executives.
Removal and appointment of Board members

The Minister’s role in the removal of non-executive members, either through dismissal

ot resignation, is noted with concern.

The Committee also notes from Board minutes of a meeting that took place on 7 July
2014, that the Minister may have, directly or indirectly. pressurised the Board to

appoint Mr Motsoeneng in the COO position.

In both instances the Minister may have contravened section 96(2)(b) and (c) of the
Constitution, section 15(1) of the Broadcasting Act, and the relevant sections of the
Executive Members Fthics Act Code of Ethics, and section 17(e) of the Privileges Act,

and possibly other applicable legislation.
(uestionable transactions

MultiChoice

Section 8(j) of the Broadcasting Act requires the SABC to establish and maintain
libraries and archives containing materials relevant to the objects of the
Corporation and to make these available to the public with or without charge. The
MultiChoice agreement therefore potentially contravenes the provisions of the

Act 100.

A significant section of the country’s population does not have access to DSTV,

and can therefore not view the archival material aired on SABC ENCORE and
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24.1.6

24.2
24.2.1

24.3
24.3.1

244

S4ABC News. This is particularly problematic in light of the SABC’s public

mandate to educate, entertain and inform.

Having taken into consideration all the evidence. including the SABC’s responses
to the Interim Report. the Committee could not establish with certainty whether
the content of the archives of the public broadcaster remained in the SABC’s
possession, or the extent to which MultiChoice has access or pays for access to
the archives. According to Ms Geldenhuys’s evidenceMultiChoicehadpurchased
the right to air the material, but didnot own the archives. This contradicts evidence

by former executives and Board members.

The SABC’s sudden about turn with regards to set-top box encryption appears to have
been the result of conditions imposed by the MultiChoice agreement. It appears that the
“purging”™ of the Group Executive: Technology was partly due to his impiementation

of the Board-approved strategy supporting encryption, which he had opposed.

The SABC archives are a public asset. There appears to be insufficient disclosure and
transparency in the manner in which the AMulfiChoice-agreement was negotiated. The
manner in which the contract was crafted appears to have serious legal implications in

respect of access to public information.
At the time of reporting, the MultiChoice transaction was the subject of litigation.

SekeloXabiso = - -
The SABC was well equipped to provide the services procured from
SekelaXabiso. The Committee noted that the evidencesuggests some irregularity
in the company’s appointment, and that procurement procedures may have been

circumvented in awarding the contract.

Vision View

The Committee notes with concern possible irregularities around the manner in
which the Vision View agreement, which cost the SABC R42 million, was
awarded.The evidence suggests that plans to use internal capacity to “beef up”

equipment had been abandonedin favour of the Vision View transaction.

Foxton Communicating
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24.5

25.1.2

Ms Dlamini in her affidavitto the Committee made several claims in relation to
the company owned by Mr Dick Foxton, and its relationship with the SABC.
Following the release of the Interim Report Tor comment, Mr Foxton wrote to the
Commitiee clarifying certain matters related to the company’s relationship with
the SABC. These comments were corroborated by the SABC and are contained in

paragraphs 21.1.1to 21.1.3 above.

Additional transactions

The Committee has noted information provided by Mr Shushu in his oral evidence and
in his response to the Interim Report regarding other transactions that may also be of a
questionable nature i.e. the SABC’s contracts with SekelaXabiso, Vison View, Lezaf,
Lorna  Vision, PriceWaterhouseCooper, Ms Avyanda Mkhize (Procurement
Consultant), Mott MacDdonald. Asanfe Sana, the RFP Book content acquisitions,

Talent Africa, and Human Capital Recruitinent.
Human Resource Management

Irregular appointments and dismissals
The Committee notes with concern evidencethat pointed to a number of irregular
appointments and dismissals within the SABC.It notes further that the SABC has a high

staff turnover especially at the level of its Executive.

TheCommittee notes with concern that Mr Motsoeneng was appointed as COO—
outside of the relevant employment processes—despite him having hadadverse
findings made against him by the court as well as the Public Protector. In addition he
did notmeet the most basic criteria, and was appointed without following the relevant
employment processes. This points to the Board and/or its sub-committees® failure to
exercise effective oversight of the administration specifically in relation to human
resource management and finance-related matters. The evidence further suggests that
the Board had allowed itself to be unduly influenced to approve this irregular
appointment which has had far-reaching consequences.The Minister in her evidence
indicated that in light of the advice she had received on the matter, she did not think it

necessary for the relevant recruitment policies to be followed in this case.
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25.1.1 The Committee notes with concern that some internal changes were effectedto senior
management positions and that the appointment of the current Company Secretary may

have been irregular.

25.1.5 The Committee notes that despite the SABC’s claims that many of the witnesses who
had appeared before the Committee had been guilty of gross misconduct/wrong-doing,
they were in mosl casespaidlarge settlement amounts after their contracts were

terminated.

25.2  Vetting
25.2.1 Despite the fact that the SABC has been classified as a national key point, most of its

executive directors and Board members were notgivensecurity clearanceas is the

requirement.

25.3  Victimisation and Intimidation

25.3.1 The SABC Board made no meaningful intervention to put a halt to the intimidation and
threats the “SABC 8" were subjected to. Neither Prof. Maguvhe nor the Minister
appeared to view the threats, which had been widely reported, and which were subject
to police investigation, in a serious light. Prof. Maguvhe went to the extent of
expressing ignorance of their labour dispute as well as of the threats.The physical
attacks and acts of victimisation continued throughout most ot the inquiry. The SABC’s
response that the corporation has offered wellness programmes to affected employees
illustrated their lack ofunderstanding of the seriousness of the situation.

25.3.2 Evidence th‘at the SSA had been n‘;onitoring/intercepting cc;mmunication between
employees is noted with serious concern. This irregular use of state resources is a matter

of concern.
26. Response to the Public Protector Report No 23 or 2013/14 And ICASA rulings

26.1 Compliance

26.1.1 As is apparentfrom the evidence by the Public Protector, the Board had gone to great
lengths to avoid fully implementing the Public Protecior’s remedial action. They
instead relied on a legal opinion by a firm of attorneys which sought to trump the
remedial findings of the Public Protector. The Committee further notes that the SABC
Board had on 19 April 2016, almost two years after the Public Protector’s report was
released the SABC decided to take the report on review.
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26.1.2 In a similar vein the Board had failed to ensure that the SABCfullycomplied with

27,

27.1

ICASA’s ruling with regard to the decision not to broadcast violent protests. This had

resulted in ICASA laying criminal charges against the SABC.

Accountability

SABC’s response to the inquiry

27.1.1 The SABC’s had in several ways attempted todelaythe inquiry. These efforts included:

failure to submit documentation required in preparation for the inquiry
timeously and in appropriate formats;

the attempt to interdict the inquiry which delayed proceedings by over
a week;

frivolous c¢laims that the Committee had violated its former
Chairperson’s rights as a person living with disabilities;

walking out of Committee proceedings on the first day of hearings,
and hosting a press conference at which the inquiry was referred to as
a “kangaroo court™;

failure to cooperate with the inquiry, and having had to be summoned
fo appear before it: and finally

the tone of the response provided to the Committee’s Interim Report.

27.1.2 The refusal to provide Parliament with certain information, under the pretextthat such

27.1.3

disclosure to a parliamentary committee would compromise its commercial interests,

further illustrates their resistance to parliamentary scrutiny and their refusal to account.

The Committee

notes that the Executive of the SABC, Mr Aguma, submitted a lengthy

written response to the Interim Report wherein serious aspersions were cast against the

Committee’s approach to the Inquiry. The SABC accused the Committee of.infer

alia,“bias”, “an adversarial tone”, “Mr Hlaudi Motsoeneng-bashing™ and disputing the

Committee’s statement about it deviating from its mandate as the public broadcaster

“with the contempt it deserves”. The Committee is of the view that the allegations are

unfounded, and

that they display further contempt for Parliament and the Inquiry.
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27.14

27.1.5

27.1.6

28.
28.1
28.1.1

29.
29.1
29.1.1

Part F:

While the SABC went to great lengths o discredit many of the witnesses who had
appeared before the Committee, its response provided very little information that

contradicted these witnesses evidence.

The response to the inquiry confirmed the former Chairperson and the SABC’s
disregard and rejection of Parliament’s oversight authority which is enshrined in the
Constitution, and showed little regard for the financial andreputational damage the

SABC would suffer.

The Committee further notes with extreme concern the Minister's failure to take action
in response to the former Board Chairperson and the SABCExecutive’scontempt for

Parliament and theparliamentary process.

Editorial Independence and Journalistic Ethics

Compliance with the Broadcasting Charter

The Committee heard evidence which iltustrated the extent to which journalistic ethics
compliance at the SABC had been compromised. The gradual erosion of editorial
independence and expectation of sclf-censorship stands in direct contradiction to the
SABC’s obligation to report in a manner that is accurate, fair and responsible. The
Board had therefore failed in its responsibility to ensure the SABC’s compliance with
the provisions of the Broadcasting Charter. In addition, the 90/10 editorial policy has
undoubtedly contributed to the SABC’s loss of revenue, and may have contributed to
the decline in viewershipand listenership.
Parliamentary oversight

Parliament’s role in the SABC’s decline

The Committee acknowledges that Parliament may have relinquished its constitutional
duty to hold the Executive and consecutive SABC boards to account, This may have

renderedParliament complicit in the gradval decline of good governance,

accountability and commitment to public broadcasting at the SABC.

Recommendations

Notwithstanding the fact that at the time of the commencement of the parliamentary Inquiry

there was no functional Board as envisaged by the Broadcasting Act, the Committee is of the

view that the Board has for some time prior to its collapse failed te:

discharge its fiduciary duties;
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- adhere to the Charter; and

- carry out its duties as contemplated in section 13(1) of the Act.

Paragraphs 30.1.1 to 42.1.5 contain the Committee’s recommendations for implementation by

the relevant authorities.

30.

30.1
30.1.1

Governance

Formal dissolution of the Board and appointment of Interim Board
Noting the resignation of the majority of the non-executive directors, the Committee
recommends the formal dissolution of the Board and the immediate appointment of an

Interim Board in terms of section 15 A of the Broadcasting Act.

30.1.2 The Committee recommends that the appointment of the Interim Board should be

30.2.2

302.3

3024

through an expeditious process with due regard being given to appointing individuals
who, in addition to meeting criteria set out in section 13 of the Broadcasting Act. also
possess the skillset and experience to stabilise and regularise the SABC’s governance

and operations, with a view to limiting the corporation’s exposure to risks.

Memorandum of Incorporation, Legislative Framework, and the Sharcholder
Compact
The Committee recommends that the Interim Board and the WNational

Assemblyinvestigate the validity of the MOI that was signed in October 2014.

-
- - -

The Committee recommends urgent amendments to the MOI in order to align it with

the Broadcasting Act.

The Committee holds the view that the Broadcasting Act is the principal legislation
that governs the affairs of the SABC.Only in instances where the Broadcasting Act is
silent, should the provisions of the Companies Act be given preference. The Committee
further recommendsthat Parliament should consider amending the Broadcasting Act

and, if necessary, the Companies Act to create legal certainty in this regard.

If necessary, the Shareholder Compact should be amended to clarify the role of the
Shareholder Representative in relation to the Administration of the Broadcaster, and

the Board.
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311
31.1.1

31.1.2

32.

321
32.1.1

33.

331
33.1.1

33.1.2

Appointment and Induction of new Board of Directors

Appointment of an Interim Board/New Board

The Committee recommends that the National Assemblyshould soon after the
appointment of an Intetim Board commence with the process 10 appoint a new SABC
Board in terms of section 13 of the Broadcasting Act. The Committee further
recommends that the appointment of the new Board should be a transparent and public

process, and that all shortlisted candidates should be subj ected to vetting by the SSA.

The Committee recommends that the Company Secretary should ensure that members
of the Interim Board and all subsequent Boards are inducted within reasonable time, so

as to ensure their full understanding of the Board’s duties and responsibilities.
Risk-mitigation measures

Regularising previous decisions

In light of the overwhelming evidence of external interference and non-compliance
with the Broadcasting Act, the Companies Act and other relevant legislation. the
Committee recommends that the new Board takes reasonable steps to regularise

previous decisions that may pose a financial or legal risk.

Sub-commitiees
The establishment of Board sub-committees should be in accordance with the

[

Broadcasting Act, Cpmpanies Act, and any other applicable legislation.
Restoring good governance practices at the SABC

Financial management

The Committee recommends that the Interim Board, or. if necessary. the new Board
should urgently engage the Auditor-General to address all its findings relating to
irregular, fruitless and wasteful expenditure, as well as 1o initiate disciplinary steps
against any officials as required by section 5 i(1)(e)(iii) of the PFMA, who made and

permitted irregular, fruitless and wasteful expenditure.

The Interim Board should institute an independent forensic investigation into
questionable and itregularly-awarded contracts referred to in this report or any other

matter which it deems necessary.
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33.1.3

33.1.4

33.1.5

33.1.6

33.2

33.2.1

The Committee recommends that the Interim Board shouldevaluate the feasibility of
the business case for entering into agreements with rival broadcasters (ANN 7 &
DSTV) so as to ensure that the public broadcaster does not cross-subsidise its
competitors. In instances where such contractual arrangements are in essence diverting

resources from the SABC, such contracts must be renegotiated or terminated.

The Committee recommends that on conclusion of the forensic investigations into all
financial irregularities (e.g.irregularly awarded contracts and performance bonuses, as
well as suspicious transactions entered into) appropriate steps must be taken against
any current and/or former employees and Board members who are found to have been
complicit in the SABCincurring wasteful expenditure as a result of these irregular

activities.

The Committee recommends that the Interim Board should ensure that a
comprehensive progress report relating to all pending investigations, including those
related to the SABC s financial sustainability. is compiled and submitted to Parliament,
The findings, recommendations and remedial actionof already-concluded
investigations such as those of thePublic Protector, ICASA, the Special Investigating
Unit (SIU). National Treasury and the Auditor-General should be considered and

implemented within the shortest possible timeframes.

The Committee recommends thatParliament, along with National Treasury should
. -review the funding model of the SABC, which operates both as a public_broadcaster
‘and a commercial entity'so as 1o ensure that it fulfils its mandate, while rétaining its
competitiveness as a commercial entity. This would ensure its long term financial

sustainability.
Human Resource Management

Filling of senior management posts

The Committee recommends that the Interim/new Board must start the process of
filling the top three executive positions (GCEQ, COO and CFO) with suitablyquaiified
and experienced professionals who are able to develop and put in place systems that
will support the Board in its efforts to stabilise and regularise the administration and
governance of the SABC. The appointments should be made in line with the relevant
human resource policies. The candidates should be vetted as is required for positions
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at that level, and once they have been appointed their performance reviewed in line

with the approved performance management system.

The Committee also recommends that all other vacant executive positions be properly
advertised and filled with suitably qualified people, and that human resource
management-related policies, procedures and practices are adhered to during the

appointment process,

The Committee recommends that all SABC employees who failed to enter into
performance management contracts, should do so within 60 days from date of adoption
of this report by the National Assembly and that new appointees should do so before

they receive their first salary payment.

In light of past experience, the Committee recommends that the Interim Board should
start the process of appointing a new Company Secretary. He or she should be a person
who understands the public broadcaster’s responsibility to account to Parliament and
who meets all criteria set out in the Broadcasting Act, the Companies Act and the King

Code of Good Governance.

The Committee recommends that in view of the SABC’s status as a national key point,
the Board should ensure that the State Security Agency conducts the vetting of all new
senior management appointees and that the vetting of all other senior employees should
be fast-tracked as an additional measure to regularise and stabilise the SABC.

The Committee recommends that the Board reviews the SABC’s human resource

policies to ensure that they comply with labour legislation and regulations.
Parliamentary oversight

Capacity

The inquiry has revealed how inadequate parliamentary oversight had contributed to
the disintegration of governance and accountability at the SABC. The Committee
therefore recommends that Members of Parliament should receive adequate training
and support to enable them to exercise their oversight responsibility competently. Such
capacity-building should include general training on legislative oversight and on ethics
and corporate governance, and specific training to assist them in their respective

portfolios.
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Compliance monitoring

The Committee recommends that the National Assemblyshould conduct more regular
and thorough oversight over the SABC and its compliance with the Broadcasting Act,
the PFMA, and other applicable legislation. The broadcaster’s compliance with
regulations regarding contract management, financial management and supply chain
management should be thoroughly monitored. Similarly, the National Assemblyshould

ensure that the Broadcaster adheres to effective human resource management.

The Naticnal Assembly should ensure that the Interim Board and all subsequent boards
report to Parliament on a quarterly basis, and that such reports include detailed progress
reports on the implementation of corrective measures in relation to financial

management and compliance with human resource policy compliance.

Legislative amendments

Parliamentshould ensure that amendments to the Broadcasting Act and possibly the
Companies Act, serve the purpose of strengthening the legislation governing the
SABC. and the SABC, without weakening oversight and accountability, and in
particular the National Assembly’srole in the appointment and dismissal of non-

executive Board members.

State Security Agency
AEiegatlons of spying and mterceptmg of communlcatlon )

The Commlttee recommends that the Interim Board should mvestl gate the nature of the

SSA’s activities within the SABC.

The Committee further recommends that Parliament should refer allegations of the
SSA spying on employees, and intercepting their communication to the Inspector-
General of Intelligence for investigation so as to establish whether the SSA had in fact
been involved in unlawful monitoring of SABC employees, and to report its findings
to the Minister of Intelligence and Parliament. Disciplinary action should be taken

where applicable.
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Compliance with legislation and remedial action/recommendations by competent

authorities

Compliance audit

The Committee has noted with concern the number of instances in which the SABC
hasfailed to comply with the orders of courts and other competent authorities such as
the Public Protector, ICASA and the Auditor General.The Committee therefore
recommends that the Interim Board performs an audit of all remedial action,
recommendations and orders that have been issued over the last three years to
determine the SABC’s compliance in this regard. Where matters are not subject to

review, implementation plans should be developed and executed without delay.

Unilateral policy changes

The Committee recommends that the Interim Board shouldinstitute an investigation to
evaluate the financial and legal implications of unilateral changes to the policies as well
as the alleged bonuses paid to certain categories of workers which were done without
following due process. The Committee recommends that those responsible for the
irregular changes to policies, which resulted in financial losses for the broadcaster
should be held financially accountable for the financial losses and all consequential

legal challenges as per the provisions of the PFMA and any other applicable legislation.

Upon conclusion of all the above investigations, those responsible for non-compliance
with the PFMA and any other applicable legislation, should face appropriate
_disciplinary action and where appropriate, should.be held liable for financial losses

”

i}lcurred by the SABC anci/or face criminal charges.

Public Protector Report No 23: “When Governance and Ethics Fail”
Implementation
The Committes recommends that the Interim Board implements the Public Protector’s

remedial action outlined in the report titled “When Governance and Ethics Fail”

South African Broadcast Production Advisory Body

Role

The Committee believes that the recently-established South African Broadcast
Production Advisory Body must confribute positively towards ensuring greater
compliance with the SABC’s licencing requirements especially as it relates to local
content, public participation and artists’ royalties. This body must, in line with its
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mandate as outlined in the Broadcasting Act. play a more effective role in advising the

Minister.

Role of the Shareholder Representative

Political Interference

The Committee found that the Minister displayed incompetence in carrying out her
responsibilities as Sharcholder Representative. Evidence suggested major
shortcomings in the current Shareholder Representative’s conduct particularly in
relation to her apparent faiture to lodge the October 2014 amendments to the MOI, and
her role in Mr Motsoeneng’s permanent appointiment as COQ. The Committeeis of the
view that the Minister interfered in some of the Board’s decision-making and processes
and had irregularly amended the MOI to further centralise power in the ministry. In
light of this, all political interference in the SABC Board’s operations must be
condemned and must be reported to the Ethics Committee for processing in line with
its mandate. In addition, Parfiament must refer any violations of the Constitution.
Privileges Act, the Executive Code of Ethics and/or the Broadcasting Act to the Ethics
Committee and/or the Presidencyfor processing and—if there is sufficient proof—
ordering appropriate corrective action which could include but is not limited to the

institution of charges.

The President should seriously reconsider the desirability of this particular Minister

retaining the Communications portfolio.

Remedies
The Shareholder Representative should assume a more pro-active role in ensuring good

corporate governance and compliance with all relevant policies and legislation specific

to the SABC.

The Shareholder Representative’s involvement must be regulated so as to ensure that
there is no undue encroachment in matters normally reserved for the SABC Board. The
roles of the Board, the Shareholder Represéntative, the Executive, and Parliament
shouid be clearly understood at all times. This relationship should at all times be
regulated in accordance with King Code of Good Governance, the Broadcasting Act

and, where applicable, the Companies Act.
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40, Journalistic ethics and related matters

40.1. Editorial independence
40.1.1 As the public broadcaster establiished in terms of the Broadcasting Act. the SABC must
in terms of the Broadcasting Charter at all times adhere to the highest standards of

journalism with editorial independence being of uppermost importance.

40.2  Editorial policies

40.2.1 The SABC must restore public confidence in its reporting on current affairs,
entertainment programmes and educational programmes, and seek to recover revenue
lost as a result of inadequate editorial policies. The revised editorial policy should be
withdrawn and thorough public consultation should be conducted. The Interim Board
should ensure that this process is expedited. Although the policy does not require

approval by Parliament, the Portfolio Committee should monitor the Interim Board’s

progress in this regard.

40.3  Victimisation and intimidation

40.3.1 The SABC Board should ensure that an environment free of fear and intimidation or
abuse of power prevails at the SABC at all times, In light of the plethora of human
resource-related challenges the SABC faces, every effort should be made to restore
staft morale and a productive work environment. All incidents of intimidation and
victimisation should be investigated, and those who have been implicated sanctioned

appropriately.

- - - -

40.3.2 Should thére be any further death {hreats. intimidation or a(;ts of violence committeci
against any staff member, relating to the situation at the SABC. the Accounting
Authoritymust take immediate disciplinary action. In addition, all victims should be
encouraged to report such incidents to the South African Police Service (SAPS) for

criminal investigation.

40.4  Electoral coverage
40.4.1 The Electoral Commission and the SABC Board should ensure equitable coverage

during election periods, as well as compliance with the Electoral Act and ICASA

regulations.
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Misleading Evidence/Perjury

Misleading/Contradictory evidence
Any witness who gave contradictory or misleading evidence must be investigated

by Parliament for possible breaches of the Privileges Act.

Parliament’s Legal Services Unit, with the assistance of the Evidence Leader,
should within 60 days from the adoption of this report by the National Assembly,
identify the persons who misled the inquiry or provided false information or false

testimony with the aim of criminal charges being laid.
Additional legal steps

Court order in relation to the attempt to interdict the inquiry
Parliament should ensure that all legal costs incurred as a result of the court challenge
by the previous SABC Board Chairperson in his personal capacity is recovered as per

the court order.

The new Board in conjunctionwith theMinister should implement necessary

disciplinary action against the acting GCEO for having defied Parliament.

In light of the former Company Secretary’s role in obstructing the inquiry, the Interim
Board should investigate her conduct. and if necessary she should be charged

criminally in terms of seciiim"l 17(2)(e) of the Privileges Act.

The attorneys who had advised and acted on behalf of the SABC Board chairperson
and the Company Secretary in denying Parliament access to the documents requested
in preparation for the inquiry should face all appropriate consequences, including being

reported to the appropriate law society.

Report to be considered
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section 192 of the Constitution — Independent Communications
Authority of South Africa Act — Electronic Communications Act
— Broadcasting Digital Migration Policy — policy amendment —
Minister of Communications

separation of powers — legality review — legality — consultation
— negotiation — rationality

ORDER




On appeal from the Supreme Court of Appeal (hearing an appeal from the High Court
of South Africa, Gauteng Division, Pretoria):
The following order is made:
1. Leave to appeal is granted.
2. The appeal is upheld.
3. The order of the Supreme Court of Appeal is set aside and replaced with:
“1.  The appeal is dismissed; and
2. ¢.tv (Pty) Limited, SOS Support Public Broadcasting Coalition and
Media Monitoring Africa are to pay the Electronic Media Network
Limited’s costs, including costs of two counsel.”
4. e.tv (Pty) Limited, SOS Support Public Broadcasting Coalition and Media
Monitoring Africa are to pay costs of the Electronic Media Network

Limited in this Court, including costs of two counsel.

JUDGMENT

MOGOENG CJ (Nkabinde ADCJ, Mojapelo AJ and Zondo J concurring):

- - - - .

[11  Ours is a constitutional democracy, not a judiciocracy. And in consonance with
the principle of separation of powers, the national legislative authority of the Republic
is vested in Parliament' whereas the judicial and the executive authority of the Republic
repose in the Judiciary? and the Executive® respectively. Each arm enjoys functional
independence in the exercise of its powers. Alive to this arrangement, all three must

always caution themselves against intruding into the constitutionally-assigned

! Sections 43 and 44 of the Constitution.
2 Section 165 of the Constitution.

3 Section 85 of the Constitution.



MOGOENG CJ

operational space of the others, save where the encroachment is unavoidable and

constitutionally permissible.

[2]  Turning to the Executive, one of the core features of its authority is national
policy development.* For this reason, any legislation, principle or practice that regulates
a consultative process or relates to the substance of national policy must recognise that
policy-determination is the space exclusively occupied by the Executive. Meaning, the
Judiciary may, as the ultimate guardian of our Constitution and in the exercise of its
constitutional mandate of ensuring that other branches of government act within the
bounds of the law, fulfil their constitutional obligations and account for their failure to
do so, encroach on the policy-determination domain only when it is necessary and

unavoidable to do so.?

[3] A genuine commitment to the preservation of comity among the three arms of
the State insists on their vigilance against an inadvertent but effective usurpation of the
powers and authority of the others. Absent that vigilance in this case, a travesty of
justice and an impermissible intrusion into the policy-determination terrain would take
place to the grave prejudice of the Executive or even the nation. For, that is bound to
happen whenever the eyes of justice are unwittingly focused on peripherals rather than
on the fundamentals.

[4] Driven by this reality, we were constrained to sound the following sobering

reminder:

“The Judiciary is but one of the three branches of government. [t does not have
unlimited powers and must always be sensitive to the need to refrain from undue

interference with the functional independence of other branches of government.

4 Section 85(2)(b) of the Constitution.

5 Doctors for Life International v Speaker of the National Assembly [2006] ZACC 11; 2006 (6) SA 416 (CC);
2006 (12) BCLR 1399 (CC) (Doctors for Life} at paras 37-8.
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Coutts ought not to blink at the thought of asserting their authority, whenever it is
constitutionally permissible to do so, irrespective of the issues or who is involved. At
the same time, and mindful of the vital strictures of their powers, they must be on high
alert against impermissible encroachment on the powers of the other arms of

government.”®

[5] The determination of the issues must thus be grounded on and steered by the
ever-abiding consciousness of the import of the principle of separation of powers.
Permissible judicial intervention is quite distinct from the Judiciary’s imposition of its
preferred approach to the issues or what it considers to be the best or superior choice in
relation to matters that the political arms are constitutionally mandated and therefore
best-placed to handle. Properly contextualised, this is what this Court sought to convey

in Albuit when it said:

“Courts may not interfere with the means selected simply because they do not like
them, or because there are other more appropriate means that could have been selected

. What must be stressed is that the purpose of the enquiry is to determine not
whether there are other means that could have been used. but whether the means

selected are rationally related to the objective sought to be achieved.™

[6] It needs to be said that rationality is not some supra-constitutional entity or
.pr1nc1ple that is uncontrollable ancl that respects or knows no constztutlonal bounds. lt
isnota uniquely des1gned master key that opens any and every door any time, anyhow

Like all other constitutional principles, it too is subject to constitutional constraints and
must fit seamlessly into our constitutional order, with due regard to the imperatives of
separation of powers. It is a good governance-facilitating, arbitrariness and abuse of
power-negating weapon in our constitutional armoury to be employed sensitively and

cautiously.

¢ Economic Freedom Fighters v Speaker of the National Assembly [2016] ZACC 11; 2016 (3) SA 580 (CC); 2016
{5) BCLR 618 {CC) at paras 92-3.

T Albutt v Centre for the Study of Violence and Reconciliation [2010]1 ZACC 4; 2010 (3) SA 293 (CC); 2010 (5)
BCLR 391 {CC) at para 51.
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[7]  That said, an issue that is incidental to policy-formulation is at the heart of this
litigation. And it is whether one out of at least nine key roleplayers in the broadcasting
sector should have been consulted again when the Broadcasting Digital Migration
Policy was being developed further. It is in essence contended that the alleged failure
to consult in relation to policy-determination or considerations of rationality justify

judicial intervention and the setting aside of the policy.

Parties

[8] Applicants are the Electronic Media Network Limited {M-Net), Minister of
Communications (Minister Muthambi or Minister) and South African Broadcasting
Corporation SOC Limited (SABC). Some of the respondents are e.tv (Pty) Limited
(e.tv), National Association of Manufacturers of Electronic Components (First
Grouping), SOS. Support Public Broadcasting Coalition (SOS), Media Monitoring
Africa (MMA), Independent Communications Authority of South Africa (ICASA) and
Universal Service and Access Agency of South Africa (USAASA).

Background

[9]  The need to catch up with the latest technological developments in broadcasting
was identified by South Africa several years ago. Consequently, in 2005 the Minister
of Communications, Dr Ivy Matsepe-Casaburri, embarked on a consultative: process
that culminated in a 2008 policy decision in terms of which television signals would
migrate from analogue to digital. That shift would enable the overwhelming majority
of viewers, who presently receive analogue television signals, to watch television in the
digital terrestrial television environment through a functionality known as set top boxes.
Set top boxes will be required for the foreseeable future until television sets with the
technology to unscramble digital signals are accessible to all. These boxes will thus be
needed by the financially under-resourced, for as long as television sets with

signal-unscrambling capabilities are beyond reach.
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[10] etv was very much involved in the consultative process triggered by
Dr Matsepe-Casaburri and described the role it played in policy-formulation, as crucial.
Its strongly-held position at the time was that the incorporation of a decryption facility
in set top boxes was “wholly unsuited for free-to-air television”. It lamenied its
intended introduction into a free-to-air terrestrial environment on the basis that it
“fundamentally changes the nature of free-to-air television broadcasting™ and “removes
the control over access to free-to-air television from the viewer/citizen to the
broadcaster, transmission provider or a third party”. e.tv also said decryption
capabilities raised “critical constitutional, economic, financial and competition issues”.
It decried the exorbitant costs that would be occasioned by the incorporation of
decryption capabilities into set top boxes. It labelled that policy “direction” as
uncompetitive. That in its view would effectively mean that “government would be
subsidising the profits of a single [conditional access] provider™ in circumstances where
conditional access is unnecessary for the purposes of digital migration. Finally, e.tv
maintained that the basic set top box ought not to include decryption capabilities so as
to curb production and incidental maintenance costs particularly because it was a
bridging mechanism intended to allow analogue terrestrial television to receive digital
signals. The SABC and M-Net agreed. But. it is precisely because this position of e.tv
has in effect been adopted as policy by Minister Muthambi, that e.tv is aggrieved and
litigating.

- - . -
r

[11] Minister Matsepe-Casaburri formulated a policy that provided for a system
capable of disabling the usage of stolen set top boxes outside South Africa. The policy
also provided that those boxes were to have “capabilities to unscramble the encrypted
broadcast signals so that only fully compliant [set top boxes] made or authorised for use
in South Africa can work on the network™. In sum, the policy provided for both a
control system and decryption capabilities. What this entails is that set top boxes will
be manufactured to incorporate technology that has the capabilities to decrypt encrypted

television signals.
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[12] In came Minister Dina Pule who also paid attention to this policy in 2011. She
consulted stakeholders with a view to amending the policy. And this she did in 2012.
The key issues provided for in her policy amendment were that the control system had
to be robust. It had to ensure that “only conformant™ set top boxes can work in the
electronic communications network in South Africa and that multiple set top boxes were
to be avoided for current and future free-to-air broadcasting services. Parties disagree
on the meaning of this. Some argue that set top boxes were to have decryption
capabilitics, whereas others hold a different view. But this is a side issue that need not

derail us.

[13] Minister Yunus Carrim took over the reins from Minister Pule. He consulted on
whether set top boxes “should have a control capability or not”. In 2013 he first held
the Roundtable Discussion with broadcasters and other roleplayers before he published
policy proposals that were somewhat similar to the policy of Minister
Matsepe-Casaburti. More importantly, he was minded to distribute five million set top
boxes that would have decryption capabilities. All parties, including e.tv. understood
the consultative process to entail a solicitation of views on whether government set top
boxes were to have decryption capabilitics and whether it was a cost-effective
proposition from a taxpayer’s perspective. Also, that the free-to-air broadcasters who
would choose to encrypt their signals and would need to use the decryption capabilities

“built into those set top boxes, would have to pay for usage.

[14] e.tv made a 180° about turn from its previous strongly-held and fully-motivated
position. It supported the incorporation of decryption capabilities into set top boxes and
was pleaséd that “free-to-air broadcasters could now decide how they wish to manage
their signal and whether that signal would be encrypted.” e.tv viewed as inconceivable
any opposition to the proposed policy since broadcasters would now have “the right to
choose whether or not to encrypt their signals”. SABC, the Association of Community
Television South Africa (Act-SA) and M-Net remained opposed to this policy

“direction”
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[15] When Minister Carrim’s term of office expired, Minister Faith Muthambi was
appointed. At that stage, Minister Carrim had not yet formulated a policy but had only

solicited views on his draft from interested parties.

[16] Minister Muthambi pursued a policy “direction” that is significantly dissimilar
to that of Minister Carrim in relation to the production specifications of set top boxes.
She formulated a policy that is inclined to exclude decryption capabilities from set top
boxes whilst leaving it open to free-to-air broadcasters to decide whether to encrypt
their signals and if that be their preferred option, to do so with their own financial
resources. The following statement issued on 13 March 2015 by Minister Muthambi’s

department explains her position:

“Government has assured parliament that cabinet’s endorsement of an inclusion of a
‘control system’ aims to protect multi-billion rand investment in the [set top boxes]
from use outside of South Africa and that broadcasters who seek conditional access
related to encryption of their broadcast content may do so at their own cost. Our
responsibility is to protect the [set top boxes] that government is making an investment
in. The issues beyond the box or the encryption of the signals is not our domain. Those
who want to encrypt the signal or content so that they give rights to watch certain

programs c¢an do that and they can make the investment in that area.”

[17] The Minjster eventually published an amendment. to the pre-existing policy on
18 March 2015. In line with this statement, the amendment rules out decryption
capabilities as an integral part of government-supplied set top boxes and provides for a

control system. To this, e.tv objects.

18] And the real nub of its opposition is that Minister Muthambi did not consult
them. Had she done so, they would have had the opportunity to in effect negotiate the
possibility of a policy that accommodates decryption capabilities in government
set top boxes. Their proposal amounts to virtwally reverting to Minister
Matsepe-Casaburri’s policy and Minister Carrim’s proposals that provided for the

inclusion of decryption capabilities. e.tv says this approach would facilitate public
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access to unpaid-for broadcasting and incentivise competition in the industry. Its

attempt to open negotiations with the Ministry was unsuccessful and it was displeased.

[19] In pursuit of its preferred policy “direction™, e.tv then applied to the High Court
of South Africa, Gauteng Division, Pretoria, not only to interdict the Minister from
implementing the policy but to also have it reviewed and set aside. That application
was unsuccessful.® The Supreme Court of Appeal was then approached on appeal. And
e.tv succeeded.” The SABC, the Minister, and M-Net have now each brought an

application to this Court to challenge the decision of the Supreme Court of Appeal.

Iysues
[20] The issues to be resolved are whether:

20.1' Minister Muthambi had the legal authority to make the
policy-determination now being challenged or exceeded her powers.

20.2 The Minister was required to and did consult in terms of section 3(5) of
the Electronic Communications Act'® (ECA). If not,

20.3 Section 3(6) of the ECA also exempts the amendment of policies from
consultation.

20.4 The policy-formulation process and its content are irrational.

Leave to appeal

[21] The SABC, Minister and M-Net each seeks leave to appeal against the decision
of the Supreme Court of Appeal that invalidated and set aside the Minister’s
Broadcasting Digital Migration Policy amendment. e.tv, SOS and MMA are opposing.

8 ¢.tv (Pty) Lid v Minister of Communications, unreported judgment of the High Court of South Africa, Gauteng
Division, Pretoria, Case No 26166/2015 (24 June 2015).

% o.tv (Pty) Ltd v Minister of Communications [2016] ZASCA 85; 2016 (6) SA 356 (SCA).
1936 of 2005.

10
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[22] Since this matter has its genesis in e.tv’s challenge to the Minister’s exercise of
public power vested in her in terms of the ECA, these applications trigger the
constitutional principle of legality into operation. And it is safe to hold that the Supreme
Court of Appeal was correct to conclude that the Minister’s policy amendment could
propetly be reviewed under the principle of legality and that it was unnecessary to deal

with the Promotion of Administrative Justice Act!! as the basis for review.

[23] Additionally, government and all key stakeholders in the broadcasting industry
agreed in principle that the time had come for broadcasting to migrate from an analogue
terrestrial television environment to the digital terrestrial television setting about a
decade ago. The nation has since been anxiously waiting for policy facilitation. A
challenge to the validity of that policy-determination raises an arguable point of law of

such general public importance that it deserves the attention of this Court.

[24] Besides. applicants have reasonable prospects of success and it is in the interests

of justice that leave to appeal be granted.

Legality

[25] One of the challenges mounted against Minister Muthambi's policy is that she
lacked the legal authority to make it or expeedéd her policy-making powers. e.tv
cgﬁtends that the impugﬂed provisions ofthg;, ‘p‘olicy essentially thl.lfévithin the exclusive.
powers of ICASA. Also, that the Minister sought to make a policy that binds USAASA
although a policy cannot in law have a binding effect. To the latter end, e.tv relies on

12

Harris.

113 0f2000.

12 Minister of Education v Harris [2001] ZACC 25; 2001 (4) SA 1297 (CC); 2001 (11} BCLR 1157 (CC) ( Harris).
In January 2000 the Minister of Education published a notice which stated that a learner may only be admitted to
grade one at an independent school if he or she turns seven in the course of that calendar year. The validity of the
notice was challenged; one of the bases being that it unfairly discriminated against children of a certain age. The
Court held that the Minister, under the National Education Policy Act, had the power to issue the notice he did,
however that Act only gave the Minister power to determine policy and not to impose binding taw. Thus in issuing
the notice that the Minister intended to have binding effect, the Minister exceeded his powers and accordingly
infringed the constitutional principle of legality.

11
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[26] It bears repetition that policy-formulation is the exclusive domain of the
executive arm of the State. The judicial arm would do well to resist the enticement or
urge to inadvertently, yet impermissibly, encroach on the Executive’s national
policy-determination space on some elasticised rationality or other constitutional basis
that purportedly justifies judicial intervention. Judicial intrusion in matters of
policy-formulation is permissible when policy-determination constitutes a disregard for
the law or Constitution. This would be the case for instance where the rule of law or
principle of legality is not observed, such as where the Executive purports to exercise
the power it does not have in the name or under the guise of policy-determination.
Courts are thus empowered to intervene and even set aside policy but only under
exceptional and separation of powers-sensitive circumstances.”® Courts must always
remember that ministerial policy-formulation fundamentally derives from section 85(2)

of the Constitution which provides in relevant part:

“The President exercises the executive authority, together with the other members of

the Cabinet, by-—
(b) developing and implementing national policy.”

[27] So, foundational to any other policy-formulation exercise the Minister, as a
member of Cabinet, might have to embark upon, is section-85(2)(b) of the Constitution.
She enjoys the constitutional entitlement to exercise executive authority by “developing
and implementing national policy”. This is an all-encompassing constitutional
policy-determination authority. And section 3(1) of the ECA empowers the Minister to
“make policies on matters of national policy applicable to the [Information
Communications and Technology] sector” in relation to “the application of new
technologies pertaining to . . . broadcasting services”. The reference to “national
policy” in section 3(1) of the ECA finds resonance with “national policy” in
section 85(2)(b) of the Constitution. There thus ought to be no disputation about where

the Minister’s original policymaking authority derives from even with regard to the

3 Doctors for Life above n 5 at paras 37-8.
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broadcasting digital migration policy. It is a constitutional power not to be lightly
dislodged by a clamour for consultation, actuated by commercial interests masked with
the appearance of the advancement of public interest, ensuring fairness, competition

and a diversity of views broadly representing South African society.

[28] The Minister made the impugned policy-determination in terms of the powers

vested in her by section 3(1)(d) of the ECA which provides:

“3 Ministerial policies and policy directions

n The Minister may make policies on matters of national policy
applicable to the [Information Communications and Technology]
sector, consistent with the objects of this Act and of the related

legislation in relation to—

(d) the application of new technologies pertaining to electronic
communications  services, broadcasting services and

electronic communications network services.”

[29] The power to make policies on matters that apply to the Information
Communications and Technology sector in relation to the application of new
technologies relevant to broadcasting services, does in my view extend to set top boxes.
The latter are those new tec-hn‘o'l;)gies. And their pr.d;')osed speciﬁcations. in relation to
how they would apply to free-to-air broadcasting services fall well within the legal
authority of the Minister to provide guidance on. She is thus not usurping any aspect
of ICASA’s constitutional powers “to regulate broadcasting in the public interest, and
to ensure fairness and a diversity of views broadly representing South African
society”!*. The Minister formulated a policy that allows free-to-air broadcasters to
encrypt their signals if they so wish, provided they bear the costs of doing so. That also

falls within her wide discretionary policy-making powers.

14 Section 192 of the Constitution.

13



MOGOENG CJ

[30] National policy is not inconsequential. If it were, the Constitution would not
have made express provision for it. It is intended to be an essential governance and
service delivery-enabling tool in the hands of the Executive. And broadly speaking,
policy is supposed to be a compendium of guidelines or principles on which decisions
for the execution of an institution’s mandate or vision are to be based. It essentially
ought to give direction or point to the cause of action to be followed. As is the case
with all other national policies, Minister Muthambi must have intended hers to be taken
seriously by agencies and all other functionaries who needed guidance or direction on
broadcasting digital migration. This is an important factor to bear in mind in
determining whether she sought to bind USAASA or usurp the constitutional powers of
ICASA. And it is within this context that the words used in the impugned clauses are

to be understood.

[31] The primary basis for e.tv’s contention that the policy seems to have a binding
effect and was so intended is the use of the word “shall™ in paragraph 5.1.2(B). This
construction explains why Harris is said to be applicable to this policy. But Harris is

distinguishable from this case.

[32] The impugned portion of the policy in Harris was accompanied by clauses that
left an objective reader with no option but to conclude that the Minister’s policy was
meant to bind Members of the Executive Council (MECs) respons‘ii)"le for education in
our provinces. It could not reasonably be interpreted in any other way. IHere, paragraph
5.1.2(A) reads: “[set top box] control system in the free-to-air [digital terrestrial
television] will be non-mandatory”. And paragraph 5.1.2(B) reads that “the [set top
boxes] control system for the free-to-air [digital terrestrial television] [set top boxes]
shall not have capabilities to encrypt broadcast signals for the subsidised [set top
boxes]”. But paragraph 5.1.2(C) provides that individual broadcasters “may at their
own cost make decisions regarding encryption of content”. Additionally, throughout

the document, the words “shall”, “will” and “may” are used interchangeably.'> And the

15 The word “will” appears in the following paragraphs of the Amendment of Broadcasting Digital Migration
Policy, GN 232 GG 38583, 18 March 2015 (2015 Amendment): 1.1.8,3.3.1,5.1.2.7, 5.1.2(A), 5.1.4. 7.2, and the
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policy is said to be intended to provide a “framework™'® that would “inform and guide”'”

the process and aims to “establish a policy environment within which the broadcasting

digital migration is implemented”."'®

[33] All of the above have the cumulative effect of demonstrating that the policy was
neither meant to bind nor does it have a binding effect on ICASA or USAASA. Its
language cannot therefore be construed as peremptory merely because of the use of the

word “shall” in clause 5.1.2(B).

[34] More telling though are the provisions of section 3(4) of the ECA. Unlike in
Harris where the insulation of provinces or MECs from “the binding effect” of a
ministerial policy-determination, was inferential and arguably uncertain especially to
non-lawyers. here the position is different. Remember, the Minister of Education’s age
limitation policy in Harris was implemented by the MEC in the affected province. In
all likelihood the MEC did not want to flout what appeared to be a clearly binding policy
of the Minister. In this case, section 3(4) has an expressly insulating effect on whatever
policy-formulation the Minister might come up with. It is the statute versus policy. The
same law that binds both the Minister and the relevant agencies provides essentially that
USAASA may “consider” the impugned policy. It is known not to be binding in terms
of the law that gives ICASA or USAASA the power to be exercised with reference or
due regard to thééﬁolic-y. In other words, before they can have regard to or apply the
impugned policy in terms of their statutory powers, the agencies must first determine
what that self-same statute says about the binding effect of that policy. And the statute

makes it abundantly clear that they need only consider the policy.

executive summary, The word “shall” appears in the following paragraphs of the 2015 Amendment: 5.1.2(B), 7.2
and the executive summary. The word “may™ appears in the following paragraphs of the 2015 Amendment:
5.1.2(C) and the executive summary.

16 Broadcasting Digital Migration Policy, GN 958 GG 31408, 8 September 2008 (2008 Policy). paragraph 1.2.3(e).

17 Amendment of Broadcasting Digital Migration Policy, GN 124 GG 35051, 17 February 2012, substitution of
paragraph 2 of the Foreword by the Minister.

182008 Policy above n 16, paragraph 1.2.3(a).
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[35] It bears repetition that in Harris, the language of the policy was consistently
peremptory. The objective was to extend a rule made in terms of the Schools Act to
independent schools. And the Minister of Education expressly admitted that he
intended to make a binding policy and fought hard to defend its binding effect. That is
not the case here. Minister Muthambi has made it abundantly clear that her policy is
not binding and that it is nothing more than a policy choice or preference or statement.
And section 3(4) of the ECA constitutes an express and crucial neutralising factor in
relation to the possible binding effect of the policy, contended for by e.tv. This policy
is thus not a binding rule or edict but a set of guiding principles. In line with Arun the
policy amendment is “consistent with the operative legislative framework™'® and falls

within the Minister's powers. It is therefore not ultra vires but valid.2

Consultation

[36] The procedural challenge to the policy is two-pronged. First, that the Minister
failed to comply with the consultation requirements set out in section 3(5) of the ECA.
Second, that she made her policy after following an irrational procedure. The basis for
the challenge is essentially that on both fronts, the requirements for consultation were
not met and that all the Minister did was issue a policy. A proper resolution of this issue
requires that we first reflect on how the consultative process has unfolded over the years

in relation to the various iterations of policy drafts. But first, some observations.

[37] Given the prominent role of consultation in the determination of this matter, it
behoves this Court to remind itself and the public of the rationale behind any
consultative process. Consultation, as distinct from negotiations geared at reaching an

agreement, is not a consensus-seeking exercise. Within the context of national policy

1% drun Property Development (Pty) Ltd v City of Cape Town [2014] ZACC 37; 2015 (2} SA 584 (CC); 2015 (3)
BCLR 243 (CC) (Arun) at para 46.

0 [ have assumed without deciding that this policy deals with matters in relation to which it is not supposed to be
binding. All of the above is based on the parties’ submissions including the Minister’s concession that her policy
amendment was not meant to be binding, and the reading of the impugned provisions. But, it is worth noting that
to the extent that the policy relates to the Universal Service Access Fund that is administered by USAASA, that
Fund is in terms of section 87(4) of the ECA to be administered “subject to the control and in accordance with the
instructions of the Minister”
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development it must mean that a genuine effort is being made to obtain views of
industry or sector roleplayers and the public. In other words, a genuine and objectively
satisfactory effort must be made to create a platform for the solicitation of views that
would enable a policymaker to appreciate what those being consulted think or make of
the major and incidental aspects of the issue or policy under consideration. People or
entities must be left to express themselves freely on as wide a range of issues, pertinent
to a policy proposal, as possible. The standpoints of interested parties, who want to
have their views taken into account, must thus be allowed to reach a policymaker. But,

consultation fulfils a role that is fundamentally different from negotiation.

[38] Generally speaking, where there are two opposing positions and a party
aggrieved by the ultimate policy-determination has had the opportunity to express itself
properly in favour of each of the diametrically opposed possibilities, another round of
consultation on the ultimate policy standpoint can hardly ever serve any legitimate
purpose. If it is the first policy “direction” it prefers, then it is covered. If it is the
second, it would also have been appropriately accommodated in terms of process.
Consultation is not an inconsequential process or a sheer formality, particularly in
relation to national policy development. It exists to facilitate a festival of ideas that
would hopefully provide some enlightenment on the stakeholders’ major perspectives

so that policy-formulation is as informed as possible for the good of all, not some.

- - 3 - -

Alleged non-compliance with section 3(3}

[39] Two points must be made upfront. One, the requirements of the consultative
process envisaged by section 3(5) of the ECA and procedural rationality had already
been met when Minister Muthambi amended the policy in 2015. Two, this approach or
conclusion renders it unnecessary to resolve issues around the applicability or otherwise

of section 3(6) of the ECA to the amendment of policies.

[40] e.tv contends that ICASA, USAASA and interested persons should have been

but were not consulted. All this is based on the provisions of section 3(5):
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“When issuing a policy under subsection (1) or a policy direction under subsection (2)
the Minister—
(a) must consult the Authority or the Agency, as the case may be; and

(b must. in order to obtain the views of interested persons. publish the

text of such policy or policy direction by notice in the Gazefre—

(i) declaring his or her intention to issue the policy or pelicy
direction;
(ii) inviting interested persons to submit written submissions in

relation to the policy or policy direction in the manner
specified in such notice in not less than 30 days from the date

of the notice;

(c) must publish a final version of the policy or policy direction in the

Guazette”

This reinforces the reality that the main and arguably sole repository of the
constitutional and statutory authority to formulate broadcasting policy is the Minister.

She initiates consultation “in order to obtain the views of interested persons” like e.tv.

[41] This subsection stipulates that the Authority, ICASA, and the Agency,
USAASA, be consulted when a policy is being formulated. Though cited as parties to
this litigation, they have decided not to oppose the Minister’s application to protect the
"~ policy from being set aside by reason of the alleged non-consultation or invalidity." It
must thus be reasonably assumed on their behalf that they find nothing wrong with the
policy-formulation process as it affects them, and even as regards compliance with the

provisions of section 3(5) of the ECA.

[42] Section 3(5) requires no more than that the views of interested persons be
obtained. This is to be done by publishing the text of the draft policy by notice in the
Gazette. Interested persons are to submit written submissions “in the manner specified
in such notice in not less than 30 days from the date of the notice™. This is a procedure
a Minister must follow when she initiates a policy development process in terms of the

ECA. It would be a misinterpretation of section 3(5) and a misunderstanding of the
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concept of consultation if one were to approach it as if it is intended to allow parties to
exhaustively discuss or iron out divergent views until some mutually acceptable basis
to proceed from, is found. e.tv and other interested persons only have the right to ensure
that their voices are heard during the consultation period before a final

policy-determination is made.

[43] The stipulation that the views of interested persons are to be submitted in writing
rules out the possibility of a legal entitlement to insist on some kind of a negotiated
settlement on any major or incidental aspect of the policy. Interested persons ought to
speak exhaustively on any aspect of the policy when presented with the section 3(5)
opportunity. In this case, their written submissions would have had to include all key
scenarios or possibilities relating to “what if" decryption capabilities are ultimately
excluded to save costs, as was initially contended for by e.tv. More importantly, e.tv
went all out to demonstrate why inbuilt decryption capabilities would be uncompetitive,
too costly and most inappropriate, in response to the possibility raised by
Minister Matsepe-Casaburti to include those capabilities. Similarly, it should like
SABC, M-Net and Act-SA have spoken just as strongly and exhaustively to rule out the
possibility of a policy that is different from Minister Carrim’s proposals. This is so
because the reasonable possibility of the Minister being persuaded by other broadcasters
to go in the direction opposite to the draft has always loomed large. And no prov1510n
is made in the ECA for another round' of “written submlssmns within another perlod

“not less than 30 days from the date of the notice™ of a new text or changed posilion.

[44] What cannot be taken out of account is that the process of formulating the
broadcasting digital migration policy, that would apply to or facilitate a transition from
an analogue terrestrial television system to a digital terrestrial television environment,
was never really finalised. Meaning, a point was never arrived at when a policy was
made and applied to regulate migration from analogue to digital. All inputs made to the
various iterations of policy proposals to help shape a policy that could be implemented,
are therefore important and must be taken into account for any concern raised to be

properly understood. This would help us determine whether it was necessary to consult
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again regard being had to previous consultative processes and the particular issue over
which consultation is currently being sought. In other words, for the purpose of
determining whether Minister Muthambi’s policy amendment attracted the need to
consult, we must consider the opportunities parties were afforded to be heard, especially

by Minister Carrim.

[45] Interested parties, including e.tv, have over the years had the opportunity to
express their views and preferences on various versions of the broadcasting digital
migration policy-formulation. e.tv has had all the opportunities it could ever have
legitimately wished for, to influence the development of the policy on its two sharply
opposing ends. We are now virtually grappling with e.tv’s own battle of ideas. Iis
position is particularly striking in that it has been able to articulate quite forcefully at
times persuasively, two diametrically opposed viewpoints. Initially, against the
inclusion of decryption capabilities in set top boxes in order to save the taxpayers’
money, avoid enriching individual entities at government expense and promote
competition, but later in favour of the inclusion of decryption capabilities in
government-supplied sct top boxes. The latter is now said to be done for the promotion
of competition and the advancement of the best interests of the public by ensuring that

there is fairness and diversity of views broadly representing South African society.!

[46] The reality is that the isstie of costs for inbuilt decryption capabili‘tfeis was open
to be addressed by those interested persons or stakeholders who deemed it necessary to
deal with them in whatever way they saw fit when Minister Carrim published his policy
proposals. e.tv could, knowing the strong views held by all other broadcasters and in
response to the Carrim policy draft, have proposed that costs, to be paid by free-to-air
broadcasters who would prefer to encrypt and therefore use the inbuilt decryption

capabilities, be paid in advance. The costs issue is a specific, noteworthy but peripheral

>l Section 192 of the Constitution provides:

“National legislation must establish an independent authority to regulate broadcasting in the
public interest, and to ensure fairness and a diversity of views broadly representing South
African society.”
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aspect of the Broadcasting Digital Migration Policy. Importantly, encryption is an
option open to e.tv to pursue if it is so minded. It would be extremely difficult to explain
why e.tv believes that the opportunity to make written submissions to the effect it now
proposes was not open to it to make in response to Minister Carrim’s proposals. This
is so because all other broadcasters fought strenuously, at the Roundtable Discussion
and through their written submissions, to have decryption capabilities excluded in order

to save the taxpayers’ money.

[47] It was then open to e.tv to make the same submissions it seeks to make in defence
of Minister Carrim’s proposals particularly because there was no guarantee that the final
version would be the same as the proposals. That this is an avenue known by e.lv, just
like other broadcasters, to have always been available to it, is manifestly evident from
its approach to Minister Matsepe-Casaburri’s draft policy that was significantly
different from Minister Muthambi’s amendment. There. e.tv dealt extensively with

costs implications attendant to the proposed policy position.

[48] The only real difference is thus that etv failed to take advantage of the
opportunity it had to address that reasonably foreseeable possibility. Had it done so, it
would have sought to convince Minister Carrim and by extension Minister Muthambi
to retain a feature of the pohcy that she has decided to drop. The issue of users having
to bear the additional co’sts occasioned by det:ryptlon capabilities Was by implication
always on the table in the event of a decision being taken that is similar to the one
initially advocated for by e.tv. This is evident from the representations made by all

other broadcasters to Minister Carrim’s policy proposals.

[49] To e.tv's knowledge, SABC and M-Net have always been opposed to the
incorporation of decryption capabilities into government-supplied set top boxes. They
expressed their opposition in very clear and strong terms to Minister Carrim’s
predisposition to government-supplied set top boxes that have inbuilt
signal-unscrambling capabilities. One of the major bases on which SABC and M-Net

opposed the inclusion of those capabilities was that it would drive up the costs of the
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service and would amount to subsidising commercial broadcasters. In particular M-Net

said:

[50]

“The proposed [Broadcasting Digital Migration] policy amendments even agree with
this assessment that it is a Pay TV technology, when they state that ‘to avoid
subscription broadcasters unfairly benefitting from the [set top box] control system,
Government's investment in the [set top box] Control System will be recovered from
those subscription broadcasters that choose to make use of the [set top box]
Control System . ... This raises the policy question of why government is funding the
inclusion of an expensive Pay TV technology in the subsidised [free-to-air] [set top
box], and requiring its inclusion in the retail [fiee-to-air] [set top box], therehy
increasing the cost for manyfacturers and consumers when there is no discernible

public imerest benefit for doing so.”

Not just SABC and M-Net but also Act-SA made it abundantly clear that they

opposed Minister Carrim’s proposals particularly as they related to decryption

capabilities and costs. By the way, Act-SA represents all community television

licensees in South Africa that were in existence as at 3 January 2014. They were

Soweto TV, Cape Town TV, Bay TV, One KZN TV, Tshwane TV, North West TV and

Bara TV. Itis best to reproduce part of their representations dated 3 January 2014 fairly

extensively:

*4.1 Act-éA participated in the R(;undtable Discussion con‘vened by the Minister
in September 2013 on the issue of [set top box] control.

4.2 During this process. Act-SA joined the SABC, the emerging manufacturers
and Multichoice in oppesing the inclusion of [set top box] control in the
free-to-air set top box. The only party which supported the inclusion of
[set top box] control was e.tv.

43 Act-SA’s reasons for opposing the inclusion of a [set top box] control system
were briefly as follows:

43.1 The encryption of all free-to-air services and the deployment of
a [settop box] control or conditional access system to decrypt or

unscramble these services is simply another kind of E-Toll! I takes
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away an individual’s right to free and unrestricted access to free-to-air
broadcasting services;

4,32 The implementation of {set top box} control will result in the end of
‘free-to-air® television as it is available to viewers in South Africa
today;

43.3 This system will impose a fundamental change in how the South
African public accesses public, commercial and community free-to-air
television;

434  The svstem benefits only the chosen few who have vested interests in a
short term technology which has no added value to the poor and will
be out-dated before it even starts, because of delays in the
[digital terrestrial television] roll out programme;

43.5 The system is only for commercial gain and is not sustainable long
rerni;

5 When we consider that every party to the Roundiable Discussion (other than
e.tv) was opposed to the inclusion of fset top box] control, we are surprised at
the language which the Minister presented to Cabinet and the language which

now appears in the proposed amendments.

10.1  The Departinent should not make decisions to the detriment of the poor and at
the expense of the laxpaver.

10.2  We have never supported [set top box] control, it is not in the best interest of

-+ the country and overill objectives of [digital terrestrial television] will be

compromised. The proposed amendments will only further individual greed

and personal wealth to the detriment of the poor and South Africans at large.

10.4  If anyone must decide on [set top box] control, it should be the free-to-air TV
broadcasters, which includes the community TV broadcasters represented by

Act-SA.

10.5  Act-SA wants fo ensure maximum access to free-to-air broadcasting services,

rather than add expenses and restrict individuals from free information.”

[S1] The plight of the poor, and the costs for the inclusion of decryption capabilities
to the taxpayer ranked very high on the list of the grounds for opposing
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Minister Carrim’s proposals. All other broadcasters argued quite forcefully that it was
for the advancement of the commercial interests of only e.tv to include decryption
capabilities and not at all in the best interests of the poor and broader public. All this
was again raised as early as 3 to 5 January 2014. e.tv had all the notification or warning
it could ever have needed that other broadcasters rejected the inclusion of decryption
capabilities and that the costs burden they would impose on the taxpayer was high on
the list of the grounds for opposition. So strongly did the other parties feel about the
Carrim proposals that there was even a veiled threat of litigation in the event of these

policy proposals not being changed.

[52] 1t has thus always been within the reasonable contemplation of the parties that
Minister Carrim might be persuaded to keep the policy proposals unchanged or dump
inbuilt decryption capabiiities in line with the views of the overwhelming majority of
broadcasters and with due regard to the enormous cost burden it would place on the
taxpayer. ‘The exclusion of decryption capabilities would, in line with e.tv's initial
approach and, as consistently argued by all other broadcasters, relieve government of
having to fund decryption technology. For, inclusion, does in e.tv’s own words,
effectively amount to subsidising profits of a single conditional-access provider. These
contentions provided the bases for a reasonably foreseeable deviation from those
proposals con31der1ng the production and administrative burden that would come with
that unscrambhng technology and the recovery of costs from ‘users The departure from
the Carrim proposals could also be influenced by the fact that decryption is, according
to e.tv’s initial position, consistently shared by all other broadcasters, not necessary for
purposes of digital migration. In any event, this policy facilitates a bridging mechanism

that will not last forever.

[53] In substance, there really is nothing new about the debate held out, by e.tv, to be
new. The costs issue was thoroughly ventilated in response to Minister Carrim’s policy
proposals by others like SABC, Act-SA and M-Net and ¢.tv could have done likewise.
Minister Muthambi has virtually gone back to the position that e.tv and all others

unanimously and eloquently argued for at first, as a sensible and cost-effective policy
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position. It has always been a reasonable possibility that loomed large that decryption
capabilities might be left out. To the knowledge of all parties, the live wirc that has
always run through all iterations of broadcasting digital migration policy initiatives is:
to have or not to have the expensive decryption capabilities built into
government-supplied set top boxes. For these reasons, by dropping or leaving out
decryption capabilitics the Minister was doing what was reasonably foreseeable or
within the reasonable contemplation of the parties. And that reasonably foreseeable
possibility ought to have attracted comment from e.tv. It chose, in the face of fierce
opposition by other broadcasters to the Carrim proposals, not to seize the opportunity
beyond expressing its satisfaction with the infusion of decryption capabilities into set
top boxes and dismissively stating that it was inconceivable that anybody would oppose

them. For this it has itself to blame.

[54] But why so much attention to e.tv’s desire to reposition itself for greater
commercial benefit whereas M-Net, Act-SA and SABC are left unscathed? It must be
said that M-Net, unlike e.tv, does not at all depend or seek to rely on government
resources or set top boxes in the furtherance of its private commercial interests. It funds
its chosen business model. And so must e.tv fund its preferred new business plan. It is
concerning that it seeks to ride on the back of a government project to realise its
entrepreneurial vision. Just as M-Net, Soweto TV, North West TV, and Cape Town
T\f,l'"'for example. do hot seek to derive assistance from the State through the
broadcasting digital migration policy in the furtherance of their business interests so
should it be with e.tv and all others. It is through those lenses that the competitiveness
contended for must be viewed. The effect of the Muthambi policy is to virtually
maintain the status quo. None of the broadcasters, including free-to-air broadcasters,
would be required to do any more than they have previously been required to do. Nor
would ‘any be deprived of any advantage or privilege currently enjoyed in relation to

access to their viewership and profit-making opportunities.

[55] e.tv would want to be able to harvest more profit, in the same way it accused

others of seeking to do in its representations to the Minister Matsepe-Casaburti policy
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proposals. This it seeks to achieve by having decryption capabilities incorporated into
the government-supplied set top boxes designed to benefit financially challenged
households. This is the same government subsidisation of profits of a single conditional
access provider, it complained about in its comments on the Minister
Matsepe-Casaburri policy proposals. It has in effect branded the position it previously
embraced and fought for as irrational. What it considers to be rational now, is what it

previously said was unconstitutional and presumably irrational.

[56] If SABC has been involved in some acts of corruption or in some uncompetitive
practices, as suggested, that must be addressed. That conduct however requires a
separate legal process altogether. For, regardless of who is involved, wrongdoing must
not be condoned. Whatever its merits or demerits, actual or perceived malpractice
should not be allowed or used to cloud the issues in this litigation. Long before the
alleged collusion with Multichoice Propriety Limited took place, SABC and M-Net
have been consistently opposed to the inclusion of decryption capabilities into
government set top boxes. Their stance does not therefore appear to have been birthed

by the alleged uncompetitive deal with Multichoice.

[57] Unlike other broadcasters who no doubt also have some commercial interests in
the direction taken by the broadcasting dlgltal migration pohcy, e.tv’s actions threaten
- to stall unduly the full-scale rolling-out bf set top boxes for Whlch the nation has been
waiting for about ten years. It follows that roleplayers and interested persons have had
ample opportunities to air their views on various policy proposals by several Ministers
of Communications especially those of Minister Carrim in response to which all other
broadcasters argued strongly for the dumping of decryption capabilities because of their
cost implications to the taxpayer. The requirements of section 3(5) had thus been fully

met, when Minister Muthambi amended the policy.
[58] We are dealing with one and the same Ministry of Communications here. The

development of the Broadcasting Digital Migration Policy is a project of that Ministry.

It thus ought not to matter who the incumbent happens to be at any stage of the policy
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development process. In this regard, Minister Carrim began the consultative process
and broadcasters submitted their representations between 3 and 5 January 2014,
Minister Muthambi was appointed to that portfolio on 25 May 2014, just under five
months afier the parties had communicated their views to the Ministry. As was to be
expected, she took it upon herself to complete the unfinished business of her immediate
predecessor. The consultative process facilitated by Minister Carrim catered fully for
the gathering of whatever views broadcasters and other interested persons might have
had on any aspect of the policy proposals. For this reason, whatever preliminary views
the Ministry held at the time the proposals were published for comment, it must have
been known by all that they were not unchangeably fossilised. The Ministry was always
at large to make a policy decision that is radically different from the proposals,
depending on how persuasive it found any of the representations to be. And this was

done in a way that meets all the section 3(5) consultation requirements.

The effect of the Minister's selective consultation

[59] The Minister solicited the views of some undisclosed persons. In the policy
development process the Minister may it she so wishes consult some interested persons
or experts on broadcasting digital migration policy. Broadly speaking, the Minister may
seek more enlightenment on any aspect of the policy-formulation exercise beyond the
parametersﬁgif the prescribed cor.lgultative process. T[J@:‘ legislation neither_fgrbids nor
regulates her zest for clarification or additional information from whomsoever it might
be beneficially sourced. This is so because some latitude or a reasonable measure of
flexibility ought to be allowed in the exercise of executive authority, without effectively
undermining the values of openness and accountability. And this extends to the

development of policy although she was under no obligation to consult.

[60] Although the Minister’s consultation of some undisclosed stakeholders
potentially taints the process in some way, it does not invalidate the policy. It needs to
be reiterated that it is so because she is free from any constitutional constraints in the
information-gathering exercise for the purpose of policy-formulation. Her disclosure

or non-disclosure does not necessarily undermine any broadcaster or interested person’s
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right. e.tv could have but chose not to pursue readily available openness and
accountability-enforcing mechanisms to achieve that objective.?> More would be
required to conclude that the only reasonable inference to draw [rom the Minister’s
ill-advised and unfortunate non-disclosure is that her consultation of some interested
persons, necessarily redounded to the advantage of those who were consulted at the
expense of the unconsulted. Her consultation with some stakeholders did not, without
more, give e.tv the right to also be consulted, considering the opportunity it also had to

oppose any change to the Carrim proposals.

[61] But this does not mean that a blind eye is to be turned to her concern-evoking
evasive and “suspicious” responses or lack thereof to pertinent questions raised by e.tv.
For, we live in a constitutional democracy, whose foundational values include openness
and accountability. It is thus inappropriate for the Minister to not have volunteered the
identities of those she consulted with and what the consultation was about, as if she was
not entitled to solicit enlightenment or did so in pursuit of an illegitimate agenda. This
conduct must be frowned upon and discouraged. It does not however constitute the

necessary and unavoidable constitutional basis for judicial intrusion.

Procedural irrationality

[62] A separate and presumably alternative procedural attack on the policy is based

on the following principle from Democratic Alliance:

“The means for achieving the purpose for which the power was conferred must include
everything that is done to achieve the purpose. Not only the decision employed to
achieve the purpose, but also everything done in the process of taking that decision.
constitutes means towards the attainment of the purpose for which the power was

conferred.”>

2 If injustice or prejudice is perceived then steps must be taken even in terms of the provisions of the Promotion
of Access to Information Act 2 of 2000.

3 Democratic Alliance v President of the Republic of South Africa [2012] ZACC 24; 2013 (1) SA 248 (CC); 2012
(12) BCLR 1297 (CC) at para 36.
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[63] This was aptly claborated on and reinforced in these terms by Motau:

“The principle of legality requires that every exercise of public power, including every
executive act, be rational. For an exercise of public power to meet this standard, it must
be rationally related to the purpose for which the power was given. It is also well
established that the test for rationality is objective and is distinct from that of

reasonableness.”™

[64] On the strength of this principle e.tv contends that thé potential impact of the
decryption amendment on it and the public required of the Minister to consult them in
order to take a rational policy decision. It essentially argues that its input on how it
would cover the additional costs occasioned by the inclusion of decryption capabilities
in the government-supplied set top boxes was critical to the rationality of the Minister’s
decision, that she took without first finding out what e.tv’s position was. For this reason,

e.tv argues that the Minister’s policy decision was procedurally invalid or irrational.

[65] Consultation that meets the requirements of section 3(5) is not inferior to that
which flows from principles articulated in Motawu, Albutt and Democratic Alliance.®
Both processes owe their legitimacy and completeness to the Constitution. None of
them is exempt or detached from the spirit, objects and purport of our Constitution or

Bill of Rights. We do not therefore have classes or categories of consultation — the
inferior and unconstitutional and the c(;ﬁétitutionally-inspire’d'l one. The consultative
process must always be rational and constitutional. [f it satisfies the demands of
section 3(5), then that would be so precisely because it is rational. This section does in
reality enable the Minister to obtain views from specified or interested parties in terms

of the constitutionally-sourced policy-formulation process.

i Minister of Defence and Military Veterans v Motau [2014] ZACC 18; 2014 (5) SA 69 (CC); 2014 (8) BCLR
930 (CC) (Motau) at para 69.

% 1d; Albunt above n 7 at para 51; and Democratic Alfiance above n 23 at para 36. See also Minister of Home
Affairs v Scalabrini Centre, Cape Town [2013] ZASCA 134; 2013 (6) SA 421 (SCA) (Scalabrini) at para 36.
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[66] To suggest that a consultative process that meets the full rigor of the statutory
requirements, might still not meet the requirements of, or needs some augmentation
from, a constitutionally-inspired procedural rationality principle, can only derive from
a misunderstanding of our constitutional jurisprudence. No law may be said to have
sufficiently provided for a consultative process unless that process meets the procedural
rationality test. We have but only one standard for consultation in our jurisprudence.
And that is the standard that insists on a genuine and meaningful consultative process
that passes constitutional muster, regardless of which legislation or legal framework

regulates that process.

[67] For this reason, since the process provided for by section 3(5) has not been
declared constitutionally invalid, when its demands have been met, as in this case, then
no room exists for exploring the Motau. Albutt and Democratic dlfiance procedural
rationality avenue, for they are an integral part of the statutory process. That avenue
may only be appropriately pursued where no statutory or other provision has been

expressly made for consultation.

[68] e.tv made inputs to the policy initiated by Minister Matsepe-Casaburri and
Minister Carrim’s proposals for its amendment. All those views are presumably
archived W1th1n the Ministry somewhere They fall within the institutional memory of
the Ministry. It was thus wholly Unneccssary for the M‘lmster to seek “e.tv’ s input on
whether it would cover the additional costs associated with including encryption
capabilities in the subsidised set top boxes™. The policy was never about e.lv’s special
commercial interests or the niche it seeks to carve out for itself but always about
obtaining whatever views interested persons might wish to express on all key aspects
of the policy. And that was done in respect of the inclusion or exclusion of decryption
capabilities by all broadcasters including e.tv itself. Additionally, the costs issue was
thrown wide-open when Minister Carrim published his policy proposals for comment.
The proposals specifically raised the issue of costs and it was dealt with fully by the
broadcasters. This ought to have triggered the need for e.tv to speak against the
possibility of dumping decryption capabilities and to propose how the objective of
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saving costs could still be achieved without abandoning unscrambling capabilities. e.tv
spurned that opportunity. No acceptable legal basis exists for the special treatment

contended for by e.tv. This procedural irrationality point must also fail.

[69] Linked to both the procedural and substantive irrationality points is some

reliance on section 192 of the Constitution. The section provides:

“National legislation must establish an independent authority to regulate broadcasting
in the public interest, and to ensure fairness and a diversity of views broadly

representing South Aftican society.”

[70] Section 192 of the Constitution has got very little, if anything, to do with the
Minister’s exercise of her policy-making powers. It explains the existence of ICASA,
the constitutional obligations it bears and the guarantee of its independence. Properly
understood, this provision informs us that ICASA is an independent authority whose
mandate is to regulate broadcasting for the good of the public. When unfair reporting
or a biased or inexcusable exclusion of some views happens, it is to ICASA that any
aggrieved party may turn to lodge a complaint tor possible intervention. ICASA is also
constitutionally enjoined to level the broadcasting playing-field so that a diversity of
views that broadly reflects the thinking of South African people, as opposed to

one-sided propaganda-like narratives, may find expression.

[71] To seek to source the bases for the alleged procedural or substantive irrationality
of the Minister’s policy-determination from this section would, to say the least, be an
unfortunate misapplication of the provision. This position extends to the legislation in

terms of which ICASA exercises its powers.?

26 The Independent Communications Authority of South Aftica Act 13 of 2000.
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Substantive irrationality

[72] To demonstrate that the Minister's policy is substantively irrational, e.tv relies

on two grounds:

(a) The Minister is fatally confused as to the effect of the decryption
amendment; and
(b)  There is no rational connection between the purpose that the Minister

seeks to achieve and the means chosen to give effect to that purpose.

[731 The impugned provisions of the Muthambi policy state that:

“5.1.2(A) In keeping with the objectives of ensuring universal access to
broadcasting services in South Africa and protecting government
investment in subsidised [set top box] market. [set top box] control
system in the free-to-air [digital terrestrial television] will be
non-mandatory.

5.L.2(B) The [set top box] control system for the free-to-air [digital terrestrial

television] [set top boxes] shall—

(a) not have capabilities to encrypt broadcast signals for the

subsidised [set top boxes]: and

(b) be used to protect government investment in subsidised [set

top box] ma;rligt thus supporting th-ew local electronic
manufacturing seét;)r. g

5.1.2(C) Depending on the kind of broadcasting services broadcasters may want
to provide to their customers. individual broadcasters may at their own

cost make decisions regarding encryption of content.”

[74] The ordinary meaning of these provisions is that:

(a)  Government-supplied set top boxes will all have a control system.
(b)  Those set top boxes will not have decryption capabilities.
(¢)  Free-to-air broadcasters will be at liberty to encrypt their signals but at

their own expense.
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(d) Commercial set top boxes would not be required to contain a control

system.

Did the Minister misunderstand her policy?

[75] e.tv submits that the Minister misunderstood the effect of her encryption
amendment. This it says is manifest from her conflicting statements at times suggesting
that decryption capabilities are not to be built into government-supplied set top boxes
and at times that it would be permissible. And that the latter would be achieved by e.tv
investing in technologies and software compatible with government-supplied set top

boxes.

[76] The impugned clauses of the policy are self-standing and must be interpreted
within the context of the generic policy decision. What e.tv is doing. in relation to the
so-called confusion or misunderstanding point, is to interpret not the policy as such, but
averments made by the Director General and the Minister in their affidavits with little
regard for the language of the impugned provisions themselves. The duty of this Court
is to test the alleged irrationality of the policy primarily on the basis of the text itself but

not on the clarificatory statements of the Minister or Director General.?’

[77] The attempt to ground a cha}lcnge to the substantiyela rationality ot the ip}pugned
provisions of the policy, largely on §tétements deposed to, is not legally sustainable and
must therefore fail. In any event. the statements still do not sustain e.tv’s contention
that the Minister is confused. Anchored on the policy, they broadly present a coherent

and legally sustainable policy position.

27 Bato Star Fishing (Pty) Ltd v Minisier of Environmental Affairs and Tourism [2004] ZACC 13; 2004 (4) SA
490 (CC); 2004 (7) BCLR 687 (CC) at para 89.
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Absence of rational connection

[78] The contention that the policy is not rationally connected to the purpose for
which it was made,® is based not only on the contents of the policy itself but primarily
on the Minister’s affidavit. Whether an affidavit may permissibly be relied on as the
major interpretative tool still strikes one as an inappropriate approach. Be that as it
may, the argument is that based on the Minister’s affidavit, the purpose she seeks to
achieve through the policy decision was not to prevent decryption. It was to save costs
while at the same time enabling broadcasters to decide freely whether to encrypt and
decrypt their digital signals at their own expense. The disconnect between the means
and the purpose is said to be that whereas government would indeed save money as
intended, the exclusion of decryption capabilities from the government-subsidised
set top boxes would not allow e.tv 1o decide to encrypt. This is said to be so, because it
would not be a commercially viable proposition to encrypt signals. unless the
broadcasting digital migration policy requires set top boxes to have inbuilt decryption

capabilities.

[79] The additional reason advanced is that unless its encrypted signals is able to
reach those five million deserving households, e.tv’s decision to encrypt would not only
be financially suicidal but would also place it in breach of its licence conditions.
Knowipg its licence condi‘t.i,ons e.tv previousljsz ‘argued quite strerlqously for the
exclusion of decryption capaibilities. Now, it saj;s that, to do so would constitute a

breach of its licence conditions.

[80] Government wanted to save money while embarking on this already expensive
but laudable exercise for the good of five million economically disadvantaged
households. And this it would achieve through a policy that dumps decryption
capabilitiés. This approach accords with the policy “direction” strongly advocated for
by e.tv in its previous written views in response to Minister Matsepe-Casaburri’s draft

policy that is contrary to the views it subsequently expressed in support of

2 See Motan above n 24, Albutt above n 7; and Democratic Alliance above n 23,
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Minister Carrim’s proposals. The policy’s purpose is not and would never have been
to ruin or promote e.tv’s commercial interests. It is not centred around individual
players in the broadcasting industry. It is preoccupied with the interests of the
financially under-resourced households. The purpose of the policy for this specific
aspect of the overall government objective® was to relieve government of the exorbitant
costs that would be necessitated by the inclusion of decryption capabilities. And it

would succeed to do so, if the policy were implemented.

[81] Equally important is the freedom or opportunity it affords free-to-air
broadcasters, who consider it to be a commercially viable proposition, to encrypt their
signals provided they bear the costs for the decryption technologies. Nobody says that
broadcasting digital migration is not feasible without the encryption of signals. On the
contrary e.tv previously made a strong case to the effect that signal encryption is not
necessary for purposes of migration. Now only e.tv, of all free-to-air broadcasters,
wants to encrypt if only. to paraphrase e.tv's words, government can effectively
subsidise its preferred business decision or strategy. This subsidy takes the form of
government procuring set top boxes into which decrypting gadgets are incorporated.
e.tv would then pay only for the signal-unscrambling device. This would spare it the

costs of paying for its own set top box equivalent.

'[é'Z] Encryption is heither compulsory not forbidden. It all dél‘t;énds on the depth of
one’s pocket and the commercial viability and soundness of signal encryption as an
option. The cost implications of encrypting and decrypting one’s broadcasting signals,
ought to inform that decision. Needless to say, if the cost is too high to make business
sense, it would then be foolhardy for any free-to-air broadcaster to encrypt signals.
Government has taken a policy-decision that accords with the position of all other
broadcasters. That policy dumps decryption capabilities and is cost effective. It
effectively amounts to a ringing rejection of e.tv’s preferred policy “direction”. And

e.tv effectively says that the policy is irrational.

2 Fun der Merwe v Road Accident Fund [2006] ZACC 4; 2006 (4) SA 230 (CC); 2006 (6) BCLR 682 (CC) at
para 33.
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[83] In conclusion, the Ministry solicited views on the Broadcasting Digital
Migration Policy. Finally, it made a policy-decision that would lead to set top boxes
being given by government to five million under-privileged households. The need to
save the taxpayers’ money was identified. To achieve that goal, the Ministry chose not
to factor decryption capabilities into set top boxes. e.tv in effect accepts that dumping
decryption capabilities is a legitimate and effective cost-saving measure or strategy. It
however contends that there is another and possibly more appropriate means of
achieving the same purpose. And that it would have presented that other choice to the
Ministry had it been consulted by Minister Muthambi before she finalised the policy.
e.tv is asking this Court to endorse its apparently more inclusive and better means so

that the Ministry may consider it for adoptton.

[84] But that is exactly what 4/butt cautions against. The enquiry is whether there is
a rational connection between the means and the purpose. Since the answer is yes, and
e.tv together with nine other television licencees were consulted, judicial intrusion is
constitutionally impermissible. It is not for interested persons or courts to determine
the means but for the Executive. And it is for the Executive to chop and change the
means as many times as they wish to achieve the same objective, provided they do so
within the bounds of the Constitution and the law. They may even change it in a way
that accommodates e.tv’s proposaléi':ét any time before or after the delivery ‘of this

judgment. That is their judgement call, not the courts’.

[85] What courts must always caution themselves against is the temptation to impose
their preferences or what they consider to be the best means available, on the other arms
of the State. Separation of powers forbids that. Again we say, that rationality is not a

master key that opens all doors, anytime, anyhow and judicial encroachment is
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permissible only where it is necessary and unavoidable to do so.*® This is not such a

case.
[86] Therefore the substantive rationality challenge fails on both grounds.

Costs

[87] e.tv, SOS and MMA should, but for Biowatch,>! pay costs to all applicants on
the basis that costs ordinarily follow the result. They however lose, not because their
challenge to the policy is necessarily frivolous or vexatious but, because they seek 1o
vindicate the rule of law and the principle of legality. Theirs was a case with some
prospects of success, however thin. And Biowatch®® requires that each party to such
constitutional litigation is in these circumstances to pay its own costs. They are however

to pay costs to the M-Net in all courts.

Ovrder

[88] In the result the following order is made:
I. Leave to appeal is granted.
2. The appeal is upheld.
3. The order of the Supreme Court of Appeal is set aside and replaced with:
.» “l. The appeal is dismissed; and .-
2. e.tv (Pty) Limited, SOS Support Public Broadcasting Coalition and
Media Monitoring Africa are to pay the Electronic Media Network
Limited’s costs, including costs of two counsel.”
4. e.tv (Pty) Limited, SOS Support Public Broadcasting Coalition and Media
Monitoring Aftica are to pay costs of the Electronic Media Network

Limited in this Court, including costs of two counsel.

3 Doctors for Life above n 5 at paras 37-8; Glenister v President of the Republic of South Africa [2008] ZACC
19; 2009 (1) SA 287 (CC); 2009 (2) BCLR 136 (CC) at para 19; and Economic Freedom Fighters above n 6 at
paras 92-3.

3 Biowatch Trust v Registrar Genetic Resources [2009] ZACC 14; 2009 (6) SA 232 (CC); 2009 (10) BCLR 1014
{CC) (Biowafch) at para 43.

2 1d.
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CAMERON J AND FRONEMAN J (Khampepe J and Pretorius AJ concurring):

[89] At issue is whether an amendment to the Broadcasting Digital Migration Policy
the Minister of Communications (Minister) published on 18 March 2015 (Amendment)
was validly issued in terms of section 3 of the Electronic Communications Act™ (ECA).
The vital part of the Amendment was that, in contrast to the original policy. it omitted
decryption capability from plans to distribute five million subsidised set top boxes to
the country’s poorest five million households. The set top boxes will enable those
households to receive the impending, new, digital television signal without having to

junk their current television sets, which can receive only the old, analogue signal.

[90] We don't need to understand the rights and wrongs of encryption. All we need
know, for now, is that e.tv wants it, for self-interested commercial reasons — and that.
for comparable reasons, the Electronic Media Network (M-Net) and the South African
Broadcasting Corporation SOC Limited (SABC) oppose it. This is because, they
contended, it would increase the cost of the service, which would amount to subsidising
commercial broadcasters. e.tv is supported by two non-governmental organisations,
SOS Support Public Broadcastmg Coahtlon and Media Momtormg Africa, whose
dlsmtcrested publlc-mterest commitment td ‘supporting encryptron has never been
questioned. M-Net, the Minister and the SABC opposed e.tv’s review of the Minister’s
omission of decryption from the new policy. The Supreme Court of Appeal upheld

e.tv’s challenge. That decision is now before us.

[91] We have had the benefit of reading the judgment of Mogoeng CJ, for whose
exposition of the facts and issues we are grateful (first judgment). We do not agree that
the appeal should succeed and the order of the Supreme Court of Appeal be reversed.

Specifically, we do not agree that the amendment is immunised from scrutiny by the

3336 of 2005.
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doctrine of separation of powers or any doctrine of Executive decision-making. It was
a decision purportedly taken under a statute that empowered it. And it had to comply
with the requirements of that statute and of the Constitution. In our view, though for
reasons that differ from those the Supreme Court of Appeal gave, the Amendment was
unlawfully issued, in breach of the Minister’s constitutional and statutory obligations.

For the reasons set out here, that Court was right to set it aside.

[92] Our reasons draw on the constitutional and statutory framework whose powers
the Minister purported to invoke. They also draw on, first, the role of rationality in
policy-making by the Executive as an indispensable part of a constitutional democracy
based on participatory democracy and, second, on a simple application of rationality in

process that provides grounds for vitiating the Minister’s decision here.

The constitutional and statutory framework that bound the Minister

93] Where do we start? With the Constitution, of course. We do not consider it
helpful to characterise the issue this case presents as one trenching on the separation of
powers. No one disputes that the Minister has the constitutional and statutory authority
to make policy under section 3(1) of the ECA. The courts do not have constitutional or

statutory policy-making authority and no-one has suggested otherwise.

- - -1 -

[94] Whatthe courts do have under fﬁe Constitution is the'judicial authority and duty
to determine the constitutional and legal constraints that govern the making of policy
by the Executive. Part of those constraints lie in the principle of legality, an aspect of
the rule of law. That, too, no one disputes. A logical and necessary component of the
rule of law and the principle of legality is that the exercise of public power may not be

irrational. Another aspect by now trite, that no one disputes.
[95] So, when courts apply the test of rationality, both in process and substance, they

are not intruding on the Executive’s authority to make policy. The test of rationality

does not ask whether the policy is substantively good or bad — only whether the reasons

39



CAMERON J AND FRONEMAN J

given for the making of the policy, and the means used to arrive at the policy, are

rationally connected to the end sought.

[96] But it is necessary to spell out more clearly, for this case, that the rationality we
talk about must be determined in the context of our own brand of constitutional
democracy. And that brand is one of participatory democracy, designed to ensure
accountability, responsiveness and openness.>* In Doctors for Life decision this Court

stated:

“[Public participation] strengthens the legitimacy of legislation in the eyes of the

people. Finally, because of its open and public character. it acts as a counterweight to

secret lobbying and influence-peddling. ™

[97] So, when one determines whether consultation as a prerequisite to the
determination of policy by the Executive has been complied with, one must ascertain
whether the consultation has been done in a manner that rationally connects the
consultation with the constitutional purpose of accountability, responsiveness and
openness. No superimposed judicial stratagem of undermining separation of powers is
at work here. To the contrary, rationality in process and substance is umbilically linked
to the pulse-beat of our constitutional democracy, one based on accountability,

responsiveness and openness. _.

[981 Hence, if accountability, responsiveness and openness are fundamental to our
Constitution, then a consultation process that lacks those attributes needs to be
explained. Where there is no explanation there is no reason, and where there is no
reason there is arbitrariness and irrationality. Neither rocket science nor judicial
conspiracy are needed to understand the simplicity. logic and, yes, moral suasion of it.
We see below how applying these precepts in practice should upend what happened

here.

3 Section 1(d} of the Constitution.

3 Doctors for Life aboven 5 at para 115.
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[99] For at the heart of this case is how government may exercise its power to regulate
broadcasting. The Constitution shows us how. It does so very beautifully. It posits
specific values for regulating broadcasting. And it invests so much importance in those
values that it houses them in Chapter Nine, which sets up independent state institutions*®
supporting democracy.’’ After creating the Public Protector, the South African Human
Rights Commission, the Commission for the Promotion and Protection of the Rights of
Cultural, Religious and Linguistic Communities, the Commission for Gender Equality,
the Auditor-General and the Electoral Commission, the Chapter sets up an independent

authority to regulate broadcasting. Section 192 provides:

“National legislation must establish an independent authority to regulate broadcasting

in the public interest, and to ensure fairness and a diversity of views broadly

representing South African society.™®

[100] What work does this provision do for our constitutional democracy? Is it a
once off instruction, simply telling Parliament to pass a piece of legislation? And once
Parliament has passed the statute, is the provision expended, its work done? Does it
then become a relic of constitutional history with “very little, if anything, to do with the
Minister's exercise of her policy-making powers”?*® No. Detinitely not. The provision
does far more. It remains alive, an operative part of a living Constitution. It perches _.
ato{a a potent premise ‘— that there is a éencral constitutionaf duty to regulate .
broadcasting in the public interest, and to ensure fairness and a diversity of views

broadly representing South African society.

3 Section 181(1)(a)-(f).
37 Section 181(2) provides that Chapter Nine institutions—

“are independent, and subject only to the Constitution and the law, and they must be impartial
and must exercise their powers and perform their functions without fear, favour or prejudice.”

3% [t may be an anomaly resulting from late inclusion during the drafting process that the authority section 192
requires Parliament to create is not listed together with the other six Chapter Nine institutions in section 181(1),
See Delaney “The Constitutional Fate of ICASA in a Converged Sector” (2009) 25 S4JHR 152,

39 See [70].
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[101] The Constitution uses a practical mechanism to give effect to these values.
Section 192 requires that national legisiation be passed to establish an independent
authority to regulate broadcasting. The purpose of the legislation is not merely to endow
the authority with a mandate to regulate broadcasting in the way the Constitution
requires. It is to give institutional embodiment to a vivid constitutional notion — a
commitment to regulating broadcasting in the public interest, and to ensure fairness and

a diversity of views broadly representing South African society.

[102] And this is exactly how Parliament understood its constitutional mandate when
it enacted the Independent Communication Authority of South Africa Act®
(ICASA Act) and the ECA. It locked the two statutes together. The ECA doesn’t stand
alone on a statutory island, isolated from the ICASA Act and from section 192. The
two statutes lie entwined in a friendly, mutually inter-locking constitutional embrace,

their provisions and purposes closely interlinked.

[103] They must be. Both owe their origin to section 192. And both seek. rightly, to
fulfil its values. Thus, one of the express objects of the ECA is (subject to its provisions)
to “promote, facilitate and harmonise the achievement of the objects of” the ICASA
Act.*! The object of the ICASA Act, in turn, is *“to establish an independent authority”,
which it charges with a fourfold task.*? This is “to regulate broadcasting in the public
interest and to ensure fairness and a-&iversity of views Hr‘(ﬁ'adly representing South

African society, as required by section 192 of the Constitution.”* It is also to “regulate

4013 of 2000,
#! Section 2(o) of the ECA reads:

“The primary object of this Act is to provide for the regulation of electronic communications in
the Republic in the public interest and for that purpose to—

(0} subject to the provisions of this Act, promote, facilitate and harmonise the achievement
of the objects of the related legislation.”

The ECA defines “related legislation™ as meaning the Broadcasting Act 4 of 1999, the ICASA Act and any
regulations, guidelines and determinations made in terms of that legislation and not specifically repealed by the
ECA.

4 Section 2 of the [CASA Act.
4 Section 2(a) of the [CASA Act.
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electronic communications in the public interest”** as well as to regulate postal matters
in the public interest.*> And, the ICASA Act provides that ICASA’s objects themselves

include to “achieve the objects” of the ECA.*

[104] On top of this, the ECA expressly provides that the policies the Minister makes
under it must be “consistent with the objects of” the ECA and the [CASA Act.*’ The
Minister, of course, makes policies consistent with the ICASA Act only if her policies
are true to the objects of that statute, which are drenched in the values section 192 spells

out.

[105] And both statutes require, as a founding aspect of the constitutional order of
which they form part, not only that decision-making under them must be rational, but
that the processes by which decisions are reached are themselves rational. Rationality
and process-rationality are not super-statutory add-ons. They are a fundamental
prescription of the ECA itself, and not a loose-standing, super-imposed constitutional
requirement. They are indeed an integral part of every decision-making process that

any statute licenses.

[106] Let us pause for a moment to feel the force of this. The Minister is responsible
for unplementmg the ECA. That statute’s primary object is to provide for the regulation
of electronic communications irl the Republic “in the pubhc interest”. ¥ The-first-stated
object of the ICASA Act is, in turn, to regulate broadcasting in the public interest and
to ensure fairness and a diversity of views broadly representing South African society,

as required by section 192 of the Constitution.

4 Section 2(b) of the ICASA Act.

% Section 2(bA) of the ICASA Act requires the independent authority the statute establishes to “regulate postal
matters in terms of the Postal Services Act™.

46 Section 2(c) of the ICASA Act provides that the object of the Act is to establish an independent authority which
is to “achieve the objects contemplated in the underlying statutes™.

The ICASA Act defines “underlying statutes™ to mean the Broadcasting Act 4 of 1999, the Postal Services Act
124 of 1998 and the ECA.

4T Section 3(1) of the ECA Act.
4 Section 2 of the ECA.
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[107] So, when the Minister makes policy under the ECA, she, too, does not stand
alone on a statutory island. Not remotely. Her policy-making powers under the ECA
are closely hemmed in by, enmeshed with and defined by not only the objects of the
ICASA Act but by the constitutional values that underlie both statutes — including the
fundamental constitutional requirement that all decision-making be rational. Indeed,
how could the ECA possibly provide that ICASA — a constitutionally established body
— “must consider policies made by the Minister” under the ECA.* unless the Minister,
in formulating those policies, is bound to synchronise them constitutionally with
ICASA’s values and objects? How could the Minister make policy that must “be taken
seriously by agencies and all other functionaries who needed guidance or direction on
broadcasting digital migration™ if she could willy-nilly step outside the confines of the

values and objects of those agencies that Parliament has prescribed?

[108] In hard-nosed practical terms, this interlocking statutory and constitutional web
shows that the Minister wasn’t ranging freely in a lofty Executive space where she was
at large to formulate the policies she preferred. The statutes and the Constitution guided
the Minister firmly when she purported to issue her Amendment. She was not free to
disregard the constitutional imperative of regulating broadcasting in the public interest,
and to ensure a diversity of views. Her Amendment not only had to be consistent with
Secfish 192. Ttalso had to I‘p'romote and l’acilitafé convergence of 1:(:le.c;‘lc')mmunication.s,51
promote competition within the information, commmnications and technology (ICT)

sector,” promote an environment of open, fair and non-discriminatory access to

# Section 3(4) of the ECA provides that ICASA in exercising its powers and performing its duties under both the
ECA and the ICASA Act “must consider policies made by the Minister” in terms of section 3(1). The parallel
provision in the ICASA Act is section 4(3A)(a).

* See [30].
51 Section 2(a) of the ECA.
52 Section 2(f), read with the definition of “ICT" in section | of the ECA.
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broadcasting service® and promote the interests of consumers with regard to the price,

quality and the variety of electronic communications services.>

[109] Most importantly, the Minister in making policy under section 3(1) had to
promote the development of public, commercial and community broadcasting services
which are responsive to the needs of the public.”® And she had to “provide access to
broadcasting signal distribution for broadcasting and encourage the development of

multi-channe] distribution systems in the broadcasting framework™.%®

[110] Can one discount all this on the basis that the Amendment constitutes the
exercise of Executive authority under the Constitution or that scrutinising its patent
missteps is an impermissible encroachment on the powers of the Executive, as the first
j_udgment finds? Was the Minister making national policy as contemplated by the
Constitution?®” No. Not remotely. Section 85(2)(b) of the Constitution gives the
President and the other members of the Cabinet power to exercise Executive authority
“by developing and implementing national policy”.”® This is a grand and elevated

pointer in the constitutional scheme. It is not a nuts and bolts provision that says

3 Section 2(r) of the ECA.

% Section 2(x) of the ECA.

57 See [26] to [30].

5% Section 85 of the Constitution provides:

“(1) The executive authority of the Republic is vested in the President.

(2) The President exercises the executive authority, together with the other members of
the Cabinet, by—
(a) implementing national legislation except where the Constitution or an Act of
Parliament provides otherwise;
{b) developing and implementing national policy;
(c) co-ordinating the functions of state departments and administrations;
{d) preparing and initiating legislation; and
(e) performing any other executive function provided for in the Constitution or

in national legislation,”
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precisely sow a particular policy must be developed in a specific statutory area. That

the two statutes do.

[111] In delimiting the Minister’s power to make policy, the ECA and the ICASA Act
conform with section 85(2)(b). They give the Minister’s constitutional policy-making
power precision and content and boundaries and direction. They do not detract from
the Executive's power. They regulate and define and delimit it, as is proper in a
constitutional state subject to the rule of law. And her exercise of the power is subject
to the courts’ scrutiny, as is also proper in a constitutional state subject to the rule of

law.

[112] Here we may contrast national policy-making in an everyday domestic area like
the ICT sector with foreign policy. Foreign policy, this Court has said, “is essentially
the function of the Executive™.’® And no piece of legislation regulates the Executive’s
power to determine foreign policy. By contrast, when a statute gives practical definition
to a Minister’s constitutional power to make national policy, as these two statutes do, it
means that Parliament has exercised the legislative authority the Constitution confers
on it.®" Unless the statute is constitutionally invalid, it is a mistake to invoke the general
constitutional power, and to treat it as hallowed, while ignoring its particular statutory

embodiment.®!

- -
- » -

- - N
-

[113] The Minister’s power to make policy isn't given practical realisation upstairs, in
the heady heights of section 85(2)(b). That is done down here, in the gritty working
mechanisms of the ECA and the ICASA Act. And the Legislature, exercising its

¥ Kaunda v President of the Republic of South dfrica [2004] ZACC 5; 2005 (4) SA 235 (CC); 2004 (10) BCLR
1009 (CC) at para 77

 Section 43 of the Constitution provides that, in the Republic, the legislative authority of the national sphere of
government is vested in Parliament. Section 55 provides for the exercise by the National Assembly of its
legislative power.

8! This chimes with the principle of subsidiarity in invoking a right in the Bill of Rights. It is well established that
a litigant cannot directly invoke the Constitution to extract a right he or she seeks to enforce without first relying
on, or attacking the constitutionality of, legislation enacted to give effect to that right. See My Vote Counts NPC
v Speaker of the National Assembly [2015] ZACC 31; 2016 (1) SA 132 (CC); 2015 (12) BCLR 140 (CC} at paras
44-66 (minority judgment) and paras 122, 159 and 181 (majority judgment).
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constitutional authority, hemmed in the Minister’s policy-making power. It provided
that, in exercising that power under section 3(1) of the ECA. she must make pelicy that
is “consistent with the objects of [the ECA] and of the [ICASA Act]”. The Minister has

not challenged these provisions. Rightly so. She is bound by them.

[114] Two details from section 3 of the ECA illuminate this., Making policies under
section 3(1) is reserved exclusively for the Minister: the statute does not require her to
consult Cabinet. This contrasts with the Minister’s power under section 3(1A) to issue
certain policy directions — that she may do only “after having obtained Cabinet
approval™.%2 Both provisions shelter comfortaBly under section 85(2)(b) — the one

requiring Cabinet approval, the other eschewing it.

[115] The pure section 85 (2)(b) national policy-making power is distinctive from both.
For that is entrusted to the President “fogether with the other members of the Cabinet™.
Section 85(2)(b) contemplates primarily joint (“together”) Executive policy-making in
the national sphere. It is through statutes that the national Executive’s general policy
making power is particularised, informed and delimited — and conferred on Ministers.

Exactly as the ECA and the ICASA Act do here.

[116] The detailed prov1smns of section 3(1) bear this out. The section 3(1)
pohcy-makmg power is demgned to give effect 10 the provisions of l‘he ECA and the
ICASA Act (and the other “related legislation™) — more especially the objects of these
statutes (which in turn aim to give effect to section 192 of the Constitution). Itis a
statutorily precise power that derives, but is not immunised, from scrutiny by

section 85(2)(b) of the Constitution.

5 Section 3(1A) of the ECA provides:

“The Minister may, after having obtained Cabinet approval. issue a policy direction in order
to-

(a) initiate and facilitate intervention by Government to ensure strategic ICT infrastructure
investment; and

(b) provide for a framework for the licensing of a public entity by the Authority in terms
of Chapter 3.”
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[117] Ttis true that section 3(1) empowers the Minister to “make policies on matters of
national policy applicable to the ICT sector”. But the verbal echo of the Constitution’s
phrase “national policy” doesn’t mean that in doing so the Minister bestrides the lofty
spaces of section 85(2)(b), unencumbered by the statute, and that she can therefore
claim immunity from scrutiny.® She must stay downstairs, implementing the statute,
in accord with the injunctions of section 192 and the prescripts of the ECA and the

ICASA Act.

[118] Sowe must conclude that the Minister in exercising her power under section 3(1)
of the ECA to “make policies on matters of national policy applicable to the ICT sector”
was exercising a statutory power, informed by constitutional values and deriving from
high constitutional authority, but not protected from scrutiny by any lofty constitutional
policy-making immunity.®* This makes it hard to see how insisting that the Minister
act in accordance with statutory prescripts binding on her — the constitutionality of
which has not been challenged — can be impermissible judicial intrusion on Executive
powers. To the contrary. this is a classic example of where “courts are not only entitled
but are obliged to intervene™.® The Minister's disregard of her constitutional and

statutory obligations was patent.

“ Irrationality in substance and in process -

[119] What legal controls govern the Minister’s exercise of her section 3(1)
policy-making power? We know she is bound by the statute and the prescripts of
section 192. If she ignores any of the procedural requirements of section 3, her policy
will be void for non-compliance with the statute. But if she commits no procedural

misstep. does the Promotion of Administrative Justice Act® (PAJA) apply to check her

3 See [27].
5+ See [26] to [30].

% Director of Public Prosecutions, Transvaal v Minister for Justice and Constitutional Development [2009]
ZACC 8; 2009 (4) SA 222 (CC): 2009 (73 BCLR 637 (CC) at para 183.

& 3 of 2000.
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policy-making? The Supreme Court of Appeal, finding a procedural misstep,
considered it unnccessary to decide this; and before us none of the parties claimed that
PAJA applied. That may well be correct, for, in general, making policy does not
constitute administrative action.?’” But we find it unnecessary to decide this. For even
assuming PAJA doesn’t apply, that does not mean section 3 leaves the Minister free to

make policy without legal or constitutional constraint.

[120] In the courts below, the Minister accepted this. She conceded that her
Amendment was subject to review under the principle of legality. When the matter
came before this Court. she abandoned that stance. Now, for the first time, the Minister
submitted, far-goingly, that her decision is “not subject to judicial review”. This she
said was because the policy does not in itself have any effect “and may never do so™. It
would have legal effect only if the Universal Service and Access Agency of South

Africa (USAASA) decides to implement it.

[121] The ECA establishes USAASA as a state-owned entity of government.* The
Minister herself appoints its board.®® The ECA provides that it “must consider policies
made by the Minister” under scction 3(1).” And it “must™ exercise its powers “in
accordance with any policy direction issued by the Minister””' under section 3(2). The
Fund USAASA controls, the Universal Service and Access Fund — the very Fund that
government ;?;'ill use to fund the manufacture and distfigution of the set top ;i)'oxes at
issue here — “must be administered by [USAASA] subject to the control and in
accordance with the instructions of the Minister™.”> This is the body the Minister

contends stands at first base to give her Amendment its first flush of legal effect —not

67 The definition of administrative action in PAJA expressly excludes the section 85(2)(b) national policy-making
function.

%8 Sections 80-91 of the ECA.
5% Section 80 of the ECA.

0 Section 3(4) of the ECA.

"l Section 81(1) of the ECA.
2 Gection 87(4) of the ECA.
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a moment before. “Must be administered.” “Subject to the control and in accordance

with the™ Minister’s instructions.

[122] These provisions make it idle to try to paint the Minister as issuing legally
inconsequential advice to USAASA which it is free to adopt or ignore. USAASA is
plainly bound by the Minister’s instructions. This means the Minister’s contentions
about the legal impact of her Amendment are wrong. There can be no doubt that her
decision to issue the Amendment hit the real world with a perceptible thud. It had a
legally cognisable effect — even if only in obliging ICASA and USAASA to take
account of it.”> And then there’s the Minister’s direct, hands-on control over
USAASA’s Fund. Only in a world of legal fancy could it be imagined that her
Amendment had no inherent effect. And, what’s more, review under the principle of
legality does not require. as PAJA does, that the decision has direct, external, legal

effect for it to be reviewable.

[123] It follows that the Minister in issuing the Amendment was subject to legality
scrutiny. In issuing policies she must act rationally. The principle of legality, which
underlies our constitutional order, requires it. All exercises of public power must be
“capable of being analysed and justificd rationally”.”™ Khampepe J recently emphasised
that “review for rationality is about testing whether there is a sufficient connection
between the means chosen and the objective soug'}ft' o be achieved”.™ She summarised

the position on behalf of the Court thus:

“The principle of legality requires that every exercise of public power, including every
executive act, be rational, For an exercise of public power to mect this standard, it must

be rationally related to the purpose for which the power was given. It is also well

73 Section 3(4) of the ECA.

™+ pharmaceutical Manufoacturers Association of SA: In re Ex Parte President of the Republic of South Africa
[2000] ZACC 1; 2000 (2) SA 674 (CC); 2000 (3) BCLR 241 (CC) at para 84.

8 Motau above it 24 at fn 101,
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established that the test for rationality is objective and is distinct from that of

reasonableness.””®

[124] But, more even, how the Minister works out her policy must be also rational.
This is a principle of lawfulness itself that underlies her every exercise of her powers
under the ECA. She cannot attain rationality in outcome if the means she employs to
get there is irrational. This means that the process she follows in formulating policy
must be rationally connected to the purpose for which the power to issue policy is
conferred. The question this Court stated in Democratic Alliance is “whether the steps
in the process were rationally related to the end sought to be achieved and, if not,
whether the absence of a connection between a particular step (part of the means) is so

unrelated to the end as to taint the whole process with irrationality™.”’

[125] The Court went on to explain that, if in a particular case there is a failure to take
into account relevant material, that failure would constitute “part of the means to
achieve the purpose for which the power was conferred™.”® And if that failure had an
impact on the rationality of the entire process, “then the tinal decision may be rendered

irrational and invalid by the irrationality of the process as a whole™:

“There is therefore a three-stage enquiry to be made when a court is faced with an
executive demsmn where certain factors were ignored. The first is whether the factors
ignored are relevant the second requires us to consider whether the fallure to consider
the material concerned (the means) is rationally related to the purpose for which the
power was conferred; and the third. which arises only if the answer to the second stage
of the enquiry is negative, is whether ignoring relevant facts is of a kind that colours

the entire process with irrationality and thus renders the final decision irrational.””

7 1d at para 69.

" Democratic Alliance above n 23 at para 37.
" Id at para 39.

®1d.

51



CAMERON J AND FRONEMAN ]

[126] That is what happened here. The Minister adopted an irrational means of
formulating the Amendment. The steps she took were not rationally related to her end
in formulating the Amendment. And two unexplained aspects of her conduct

underscore the conclusion that she acted irrationally. We now see why.

What happened here?

[127] The first judgment notes that the Minister’s purpose in promulgating the
Amendment was not to prevent decryption — it “was to save costs”:* “Government
wanted to save money while embarking on this already expensive but laudable
exercise”®! of bringing set top boxes to those who could least afford it. “And this it

would achieve through a policy that dumps decryption capabilities™ 5

[128] This analysis is correct. The evidence shows that cost was pivotal to the decision
to dump decryption by promulgating the Amendment. But how that happened shows a
critical failure of rational policy-making. The Minister sought to save costs by dumping
decryption — but costs were already to be saved via the proposal of the then Minister,
Minister Carrim — and no further costs were to be saved by the Amendment. This was
because e.tv was willing to fund the cost differential of including decryption. It
supported Minister Carrim’s proposed amendments requiring that it and other

broadcasters eventually foot the bill, while government funds the costs upfront.

[129] But why should government even pay those costs upfront? Good question. That
would entail an outlay of public funding for the benefit of commercial broadcasters who
would use the decryption capability. The question should have been put to e.tv. e.tv
was willing to pay the upfront costs — thereby insulating government from any

additional outlay of public funds, at any stage. But the Minister was uncertain of the

¥ See [78].
81 See [80].
814
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extent to which e.tv would cover the costs. Instead of asking e.tv, the Minister decided

to dump decryption —to save costs. That was irrational process of the highest order.

[130] The first judgment holds that—

“e.tv could, knowing the strong views held by all other broadcasters and in response to
the Carrim policy draft, have proposed that costs, to be paid by free-to-air broadcasters
who would prefer to encrypt and therefore use the inbuilt decryption capabilities, be

paid in advance.”™

That is true. Why did e.tv not do so? The reason is telling. It didn’t have to because it
was invited to make submissions on the fimding model proposed by Minister Carrim —
not to propose its own model. And that is precisely the point. The Minister did not
have the information that was critical to make her decision rational — that is whether
e.tv was prepared to cover the costs in advance. This after e.tv had already made it clear
that the costs could be recovered from it. For it was only if e.tv was not prepared to
cover the costs in advance that the Minister could rationally conclude that dumping
decryption would in fact save government costs (in the form of immediately required
funding). Instead, irrationally, she decided to save costs by dumping decryption without
knowledge or consultation: decryption that Minister Carrim had unimpeachably
concluded was necessary to advance the objects of the [CASA Act.

-

[131] The details show why the Minister’s decision was irrational.

[132] The question of encryption versus non-encryption, and the excess cost of adding
decryption, was a central issue from 2013. In that year, Minister Carrim stated that
government was adverse to “subscription broadcasters unfairly benefiting from the
[set top box] Control System” by government paying the additional costs of adding
decryption capability.to set top boxes. Minister Carrim proposed to amend the policy

so that “[g]overnment’s investment in the [set top box] Control System will be

3 Sec [46].
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recovered from those subscription broadcasters that choose to make use of the
[set top box] Control system™.* In other words, government would foot the decryption

costs upfront, but would afterwards bill the broadcasters who would benefit.

[133] Why was the government prepared at all to advance the decryption costs upfront
though later reclaiming them? One factor Minister Carrim spelled out was the need to
“Ir]educe the extent of monopolisation and encourage competition by creating space for
new players in the pay television market without them unfairly benefiting from the
Government subsidy”.#* In other words, to do so would encourage competition — but
not at government expense. Encouraging competition, as shown earlier, plainly

accorded with both the letter and spirit of section 192 of the Constitution and the ECA. %

% Paragraph 5.1.2.7(A) of Minister Carrim’s proposal. Proposed Amendment of Broadcasting Digital Migration
Policy (As Amended), GN 954 GG 37120, 6 December 2013. Minister Carrim’s explanatory statement of
20 December 2013 spelled this out:

“(i) The cost to the government of control will be about R20 per subsidised box.

{ii} Broadcasters wanting to use the control system will have to pay the government. They
will pay the other costs refated to the control system.”

8 Minister Carrim explained in the explanatery statement:
“In deciding on government policy, we took the following criteria into account:

0] The need to begin implementing the migration as soon as possible, given that
South Africa is five years behind schedule. the ITU June 2015 deadline looms and
there is an urgent need to release radio frequency spectrum.

(ii) Ensure that the Government subsidy is used productively.
T (iii) Stimulate the local electronics industry and create jobs. Tt B
(iv) Benefit emerging entrepreneurs.

(v) Reduce prospects of the South African market being flooded by cheap [set top boxes]
that are not fully functional.

{vi) Best serve the viewers™ needs.
{vi) Protect the interests of the SABC against commercial broadcasters.
(viii)  Be sensitive to rapid changes in the broadcasting and ICT sector as a whole.

(ix} Recognise the increasing use of mobile phones, rather than televisions, for Internet and
other services.

(1 Reduce the extent of monopolisation and encourage competition by creating space for
new players in the pay television market without them unfairly benefitting from the
Government subsidy.

(xi) Recognise the majority of the broadcasters arc opposed to a conirol system.

(xii) Reduce the prospects of the possibility of more challenging legal action from
broadeasters and entrepreneurs that would hold-up the migration process.”

8 Section 2(f) of the ECA.
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[134] e.tv in response commended government’s decision. In its submission of
5 January 2014 to Minister Carrim's proposed amendments, it explained that indeed the
decryption costs would be borne by the manufacturer and the broadcasters. Just what
e.tv said becomes important later, since the Minister said it was unclear. Here’s what

e.tv said:

“The cost of encryption is not a barrier to implementation of the ‘smart” free-to-air
[digital terrestrial television] platform. Since a low-cost encryption system would be
used. it does not add significant additional cost to the [set top boxes]. The additional
cost to the [set top boxes] would be a once-off encryption royalty of under $2 per
[set top box]. which is payable by the manufacturer. (This royalty is substantially less
than the costs of making the [set top box] MPEG 4 and HO). All other costs are carried
by the free-to-air broadcasters who choose to use the encryption system — the initial
capital set-up costs (including capex), the [set top box] activation costs, and the
operational and maintenance costs are minimal and constitute a negligible investment

for the broadcastets choosing to encrypt their signals.”

[135] This submission proceeds on the premise that government will fund the upfront
cost differential of adding decryption (because government would have to pay the
manufacturer, who would have to pay the “once-off encryption royalty”). e.tv also
confirmed that_itIWOLlld definitely use the decryption capabilities meaning it was

prepared to stump up the costs.%

[136] These events following Minister Carrim’s proposal evidence a clear
understanding that government would include decryption capabilities in the subsidised
set top boxes and that e.tv — whether alone or not — planned to use decryption and pay

government back for its upfront outlay.

87 It said it will be “making use of the [set top box] Control system to encrypt its [digital terrestrial television]
channels irrespective of whether other free-to-air channels choose to do s0”
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[137] Then Minister Muthambi took over. In May 2014, she succeeded
Minister Carrim. On 6 November 2014, she indicated that she needed to undertake
extensive consultations on decryption with various stakeholders. These were not
named, but included other government departments. This was because, she said,
“the issue of Control Access or No Control Access will have a wide-ranging impact on
the future of broadcasting, communications and on the majority of citizens in this

country”.

[138] The Minister did not explain why she considered the submissions already
received through the formal, statutorily mandated process inadequate. Nor did she
indicate that she considered further consultation necessary because of any major change

to the existing policy or the draft amendments her predecessor promulgated.

[139] On 4 March 2015, Cabinet approved the Broadcasting Digital Migration
Amendment Policy.®® This included a control system in the set top boxes ~ but
Minister Muthambi’s department on 8§ March 2015 for the first time indicated that the
“control system” excluded “an encryption of the signal to control access to content by
viewers".%®  And the Amendment, which Minister Muthambi published on
18 March 2015, provided that encryption “will be non-mandatory™.®® For the first time,
the policy specitied through the Amendment that the set top box control system shall
“not hav?::éapabilities to encry'};f broadcast signals for the subsidised [set?ﬁp boxes]™.?!
Instead, individual broadcasters could “at their own cost” decide on encryption of

content. The effect of this was that state-subsidised set top boxes would be specifically

precluded from being manufactured with decryption capabilities.”

8 Released on 5 March 20135,

8 The Department’s statement welcomed “the Broadcasting Digital Migration Amendment Policy with the
inclusion of the control system in the Set Top Box™

% pParagraph 5.1.2(A) of the Amendment.
°l Paragraph 5.1.2(B) of the Amendment.

2 All the parties understood this to be the effect of the Amendment, though the Ministet’s answering affidavit
appears to display some confusion about this. That forms a separate basis on which e.tv seeks to review her
decision — which in view of our conclusion is not necessary to consider here.
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[140] e.tv wrote to the Minister. It asked her for reasons for the Amendment —
particularly for excluding decryption. The Minister responded that this was a Cabinet

decision and e.tv was not entitled to reasons.

[141] But the reasons finally emerged. They did, in this litigation. Minister Muthambi
filed an affidavit in the High Court. It was deposed to on her behalf by the Acting
Director-General of her Department, Mr Norman Ndivhuho Munzhelele. The

deposition explained why the Minister dumped decryption.

[142] In its founding affidavit. e.tv alleged that the Ministet’s sole justification for the
Amendment was that she sought to “clarify” that “government will not pay for
encryption”. Minister Muthambi did not deny this. She explained that the Amendment
entailed “no encryption at government’s expense”. This was, amongst other reasons,
because “the software for encryption is significantly expensive and would result in
substantial additional costs for government”. Decryption. the Minister warned, “also
requires subscriber management. which would place an additional cost on government
— in terms of financial and human resources.”® “Significant costs and resources that
are required to do 50", the Minister’s affidavit concluded, “are the main reason for not
providing encryption capabilities”. Summing up government's position, the Minister’s

affidavit explained:

- -
-

- -

“It is not the policy of government to incur costs to ensure that the [free-to-air]
broadcaster that chooses to encrypt must, effectively, be subsidised by government

from the public purse to facilitate competition.”

[143] The Minister went further. She accused e.tv of wanting “government to incur

further public spending to facilitate encryption of broadcasts™. This made it clear that

#* The Minister's affidavit proceeds:

“In order to honour the right of [free-to-air] broadcasters to decide for themselves whether they
would wish to enctrypt their broadeasts, the [Broadcasting Digital Migration] Policy leaves the
choice to do so to [free-to-air] broadcasters, but at their expense. These include privately owned
and funded [free-to-air] broadcasters, as well as the public broadcaster, the SABC.”
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government was resiling from Minister Carrim’s position that it was willing to pay the
added decryption costs upfront, though raking them back later. Government now,
Minister Muthambi explained, was not prepared to stake any capital, at any stage, on

decryption:

“[G]overnment has no responsibility to spend public money in order to improve the
position of [free-to-air] broadcasters from their current position to a better position post

digital migration.”

And:

“As far as the government is concerned. the reason why the government refuses to pay
the costs of encryption is simply a question of costs and the manner in which the

government has prioritised its spending of taxpayers’ money.”

[144] Inits replying affidavit, e.tv reiterated that it was prepared to cover the additional
costs — and was in fact in negotiation with a supplier who would install the decrypting

capabilities in the subsidised set top boxes, at e.tv’s cost:

“Indeed. e.tv’s present position is that = . subject to the successful conclusion of

negotiations with Nagravision . . . . It is prepared . . . to pay for the additional

encryption-related costs identified by the Minister in her answering affidavit.”*

- - s "

% e tv added that it was—

“already at an advanced stage of its negotiations with Nagravision. Nagravision is an
international company that specialises in providing encryption systems and software. It already
provides, for example, the encryption system and sofiware to be used by Sentech to encrypt the
broadcast signals transmitted by satellite on a free-to-air basis to areas of the country which will
not be able to receive terrestrial broadcasts once digital migration occurs. These encrypted
broadcasts signals are also already fed by Sentech to the [digital terrestrial television]
transmitters. The main costs in retation to encryption concerns the software license cost, which
is charged on a per [set top box] basis. The SABC suggest, for example, in its answering
affidavit that a figure of $2 per [set top box] is charged - meaning a total of R100 million for
the five million boxes. The computation of and the precise amount involved are the main issues
in the ongoing negotiations between e.tv and Nagravision. This is so given that e.tv accepts that
it will bear this cost by virtue of its decision to encrypt, in accordance with clause 5.1.2(C) of
the Policy. (Obviously if other broadcasters in due course wished to encrypt, e.tv and those
broadcasters would have to share the costs concerned).”
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[145] By now the extent of the misunderstanding — if we are to accept, in favour of the
Minister, that what happened was a misunderstanding — had become plain. The impact
of the Amendment was that e.tv would not be able to spend its own money on including
decryption capabilities in the subsidised set top boxes. This was even though the
Minister appreciated that the SABC, a public body, might in future also want to use
these capabilities — in which case, the Minister’s affidavit says, the SABC “shall take

the necessary steps to finance that change of mind”.

[146] But why did Minister Muthambi consider costs a wholly preclusionary factor —
when e.tv had placed on record, before Minister Carrim, that it was willing to repay
government any upfront costs it incurred? From the Minister’s deposition, a two-fold
answer emerges. First, the Minister — reversing Minister Carrim’s stance — was now
unwilling to expend any government capital, at all, at any stage, on decryption. Second,
the Minister wasn't sure what e.tv meant when it said it would cover costs. The
Minister’s affidavit expressed uncertainty about the extent to which e.tv, or the
manufacturer of the set top boxes, would in fact cover the costs. This emerges from the
Minister's answering affidavit in response to paragraph 3.7 of e.tv’s 2014 submission.*?
Her atfidavit complained that in so far as e.tv there said that some of the costs are

payable by the manufacturer—

“it has not told anyone the terms thereof and whethersiich terms are terms which the
government should accept insofar as the government subsidised [set top boxes] are

concerned.”

[147] This evinces a gross defect in the Minister’s process. The Minister expresses
mystification regarding “the terms” on which costs are payable — and about whether
government should accept them. This was a critical element of the consultation process
that took place under Minister Carrim. Yet the Minister took no step to clarify her

uncertainty.

" See [134].
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[148] If the Minister was concerned about cost to government, and if cost was the
reason why the Amendment dumped decryption, why not find out from e.tv what
exactly the position was? What would the manufacturer cover — and what would e.tv
cover? e.v’s replying affidavit rightly called the failure to engage with it on this

“specially startling”—

“given that e.lv was the only broadcaster whose stated plans would be hindered by the
amendments and that e.tv was the only broadcaster, who could indicate to the Minister
whether it was prepared to pay for the additional costs in allowing encryption capability

on the subsidised {set top boxes].”

[149] As this Court said in Democratic Alliance, the steps in the process followed by
the Minister have to be “rationally related to the end sought to be achieved”.”® And, if
they are not, the question is whether the absence of a connection between a particular

step is *so unrelated to the end as to taint the whole process with irrationality™.%’

[150] Here, the Minister sought to save costs. But the objective she sought to attain
was illusory, since e.tv had already tendered to cover costs. And, to the extent that its
tender was unclear, rational pursuit of her objective of cost-saving by dumping

decryption required her to clarify with e.tv what its tender entailed. The means she

pursued to attain the end of cost-saving was so glarmg S0 1rrat10na11y unrelated to that

end — that the whole proceqs she adopted in promulgatmg, the Amendment was tainted

by irrationality. It must be set aside.

[151] We also do not see what difference it makes that Minister Muthambi picked up
a process that her predecessor Minister Carrim initiated. The crucial point is that neither
Minister invited consultation, nor obtained any views or submissions, on the crucial
question of whether e.tv was prepared, in the event that government was not, to foot the

costs upfront.

% Democratic Alliance above n 23 at para 37.
T1d,
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[152] Two further aspects of how the Minister went about her work underscore this
conclusion. The Minister does not explain two strange aspects of her consultation
process. The first is whether she consulted ICASA and USAASA, the “Authority” and
“Agency” respectively, whom she needed to consult in terms of section 3(5) of the

ECA.%® The second is her failure to disclose who she consulted with after the formal

consultation process was allegedly completed.

[153] Nowhere in her papers does the Minister state, as a fact with documented proof.

that notice was given to ICASA and USAASA. The first judgment skirts this:

“Though cited as parties to this litigation, they [ICASA and USAASA] have decided
not to oppose the Minister’s application to protect the policy from being set aside by
reason of the alleged non-consultation or invalidity. It must thus be reasonably
assumed on their behalf that they find nothing wrong with the policy-formulation
process as it affects them, and even as regards compliance with the provisions of section

3(5) of the ECA.™

[154] Whether ICASA and USAASA are content with the” Minister’s policy
formulation is not the issue. The issue is whether they have been consulted in terms of

the ECA. And they do not state that they did receive notice. Nor does the Minister. No

»

" explanation, no reason: unreason, arbitrariness, irrationality. T

98 Section 3(5) provides:

“When issuing a policy under subsection (1) ot a policy direction under subsection (2) the

Minister—

(a) must consult the Authority or the Agency. as the case may be; and

(b) must, in order to obtain the views of interested persons, publish the text of such policy
or policy direction by notice in the Gazette— ‘

{0 declaring his or her intention to issue the policy or policy direction;

{ii} inviting interested persons to submit written submissions in relation to the policy or

policy direction in the manner specified in such notice in not less than 30 days from
the date of the notice;

(c) must publish a final version of the policy or policy direction in the Gazette.”

¥ See [41].
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[155] Next is what happened after the Minister's alleged compliance with the statute’s
consultation requirements. The Minister admits that she went out and consulted other
persons and entities, but not e.tv. She does not explain why she did so and she does not

say who she consulted. The first judgment is rightly critical of this:

“But this does not mean that a blind eye is to be turned to her concern-evoking evasive
and *suspicious’ responses or lack thereof to pertinent questions raised by e.tv. For,
we live in a constitutional democracy, whose foundational values include apenness and
accountability. It is thus inappropriate for the Minister to not have volunteered the
identities of those she consulted with and what the consultation was about, as if she
was not entitled to solicit enlightenment or did so in pursuit of an illegitimate agenda.

This conduct must be frowned upon and discouraged.™"®
We agree wholeheartedly.

[156] But then the first judgment concludes:

“It does not however constitute the necessary and unavoidable constitutional basis for

judicial intrusion.”'"!

With this we emphatically disagree.

- - - -

[157] The Minister does not tell us why further consultation was necessar);, nor who
she consulted with. In this, she failed to adhere to fundamental constitutional values of
accountability, responsiveness and openness. And for it she offers no explanation. She
does not seek to explain why this is not an instance that opens the door to “secret
lobbying and influence-peddling”. No explanation, no reason: unreason, arbitrariness,

irrationality.

19 See [61].
11 ]d'
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[158] These two instances, on their own, sufficiently demonstrate irrationality in the
consultation process, contrary to the fundamental constitutional demands of
accountability, responsiveness and openness. These factors have absolutely nothing to
do with any assessment of the merits of e.tv’s claims, nor that of any of the parties who
made their views on the policy known. There is no intrusion on the merits of

policy-making by the Minister.

[159] The same applies to a further consideration. The change in policy that the
Minister envisaged was an amendment both of the original policy of
Minister Matsepe-Casaburri and that envisaged by Minister Carrim. In terms of section
3(6) of the ECA the consultation provisions of section 3(5) “do not apply in respect of
any amendment by the Minister of a policy direction contemplated in subsection (2) as
a result of representations received and reviewed by him or her after consultation or
publication in terms of subsection (5)". The Minister issued a policy under section 3(1)
and not a policy direction under section 3(2). Despite some fancy distinguishing
footwork in argument it seems clear that an amendment of a policy by the Minister had

to comply, again, with the provisions of section 3(5). This did not happen.
[160] For these reasons, too, the appeal has no merit.

[161-]: Laying lawyers’ Tz‘iﬁguage aside. the Minister seems to “have missed an
opportunity to facilitate provision of access to encrypted signals for the poor at no cost
to government — while at the same time fulfilling the objects of the ECA by encouraging
the development of multi-channel distribution systems. e.tv's grievance that the
Minister did not consult it is not a lawyers’ stratagem. Its argument seeks to import
common-sense into the process of consultation. And the requirement of process

rationality should ensure that common-sense prevails.
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[162] And, finally, what do we make of e.tv’s about-face?'®> One might venture that
the burdensome task of public-policy formulation is not a television gameshow, in
which contestants are trapped by and penalised for their own previous protestations.
The very point of rational governance, and of consultation to enable it, is to allow and
even encourage shifts and nuances of position on both sides. On an issue as important
as encrypting set top boxes for South Africa’s poorest television viewers, consultation

required nothing less.

Order

[163] We would therefore grant leave to appeal, but dismiss the appeal, with costs,

including the costs of two counsel.

JATFTA J:

[164] T have had the benefit of reading the judgments prepared by the Chief Justice
(first judgment), Cameron J and Froneman J (second judgment). The first judgment
reaches a different outcome from the second and third. While I agree with the outcome
proposed in the first judgment, I am unable to support some of the reasoning turnished

“forit. I disagree with the secondjudgméﬁf and the remedy it f);(')poses.

[165] The facis are comprehensively set out in the first judgment and as a result it is

not necessary to repeat them here.

[166] As 1 see them, the issues raised in this appeal are whether the Minister of
Communications (Minister) had authority to effect the impugned amendment to the:

policy and if she did, the further issue is whether the amendment was rational.

102 See [14].
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[167] The resolution of these issues requires us to interpret and apply to the facts, the
relevant legislative provisions. These are the provisions of section 3 read with section 2
of the Electronic Communications Act (ECA).'® Section 2 stipulates that the primary
objects of this Act are to provide for the regulation of electronic communications in the
public interest. To facilitate the realisation of this purpose, the section lists a number
of objects which may be pursued. These include promoting the convergence of
broadcasting and information technologies; ensuring the provision of broadcasting
services by diverse persons or communities; promoting an environment of open, fair
and non-discriminatory access to broadcasting services and encouraging investment,

including strategic infrastructure investment in the communications sector.

[168] Section 3 empowers the Minister to make national policy applicable to the
information, communications and technology sector. Apart from being consistent with
the objects of the ECA, such policy must relate to, among others, the application of new

technologies pertaining to broadcasting services.

[169] In addition, section 3(1A) and (2) authorises the Minister to issue a policy
direction consistent with the objects of the ECA and national policies. in relation to a
number of issues listed in these subsections. Section 3(3) limits the Minister’s power
to make pohcy or policy direction with regard to the granting, renewal, transter,
suspension of cancellation of a 11Cence to the extent ‘perm1tted by the ECA It is
apparent from this provision that the Minister is allowed to make policy or policy
direction in respect of operational matters which fall within the domain of the
Independent Communications Authority of South Africa (ICASA), established in terms
of the Independent Communications Authority of South Africa Act (ICASA Act R
Some of those operational matters may fall under the jurisdiction of the Universal

Service and Access Agency of South Africa (USAASA).

103 36 of 2005.
10413 of 2000.
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[170] The authority to make policies which regulate ICASA’s operational matters
appears to be inconsistent with section 192 of the Constitution.'”” The Constitution
requires Parliament to pass legislation establishing an independent authority to regulate
broadcasting in the public interest. The ICASA Act is such legislation and ICASA is
the authority mentioned in section 192. Ministerial policies on ICASA’s operational
matters like the granting of broadcasting licences would ordinarily be at odds with

1ICASA’s independence.

[171] It is apparent from section 3(4) that Parliament was aware of this issue. The
provision makes it plain that both ICASA and USAASA are not bound to follow
policies or policy directions of the Minister when exercising their powers or performing
their duties. Instead, these bodies are required to merely take such policies into

consideration. In this way their independence is protected.

[172] Section 3(5) regulates the procedure which must be followed by the Minister

when issuing a policy or granting a policy direction. It provides:

“When issuing a policy under subsection (1) or a policy direction under subsection (2)
the Minister—
(a) must consult the Authority or the Agency, as the case may be; and
(b) must, in. order to obtain the view of interested persons, pub]is_h the text
of such p'o‘licy direction by notice in the Gazetre— g
(i) declaring his or her intention to issue the policy direction;
(i) inviting interested persons to submit written submissions in
relation to the policy direction in the manner specified in such
notice in not less than 30 days from the date of the notice;

{¢) must publish a final version of the policy direction in the Gazerre.”

105 Section 192 provides:

“National legislation must esiablish an independent authority to regulate broadcasting in the
public interest, and to ensure fairness and a diversity of views broadly representing South
African society.”
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[173] A reading of section 3(5) reveals that it lays down three requirements, two of
which must be met before the issuing of a policy. The first is that the Minister must
consult [CASA or USAASA, as the case may be. The second is that she or he must
obtain the views of interested partics on the proposed policy. To this end, the section
requires the Minister to publish the text of the proposed policy in the Gazette. This
publication must declare his or her intention to issue policy and invite interested persons
to submit written submissions on the policy. The publication must afford the interested
parties at least 30 days within which to submit written submissions and may also specify

the form to be followed in lodging those submissions.

[174] The Minister is required to take those submissions into account when finalising

the policy. The final version of the policy must also be published in the Gazette.

Lack of authority

[175] e.tv argued that the impugned amendment constituted a binding decision on

ICASA by stipulating that:

“The [set top box] control system for the free-to-air [digital terrestrial television] [set
top boxes] shall . .. not have capabilities to encrypt broadcast signals for the subsidised

[set top boxes].”

- - - . -

[176] It was submitted that by so doing the amendment impermissibly intruded into
the terrain of ICASA, an independent authority established by the Constitution to
regulate broadcasting. It was contended that the Minister’s authority to make policy or
amend it, does not cover the making of binding decisions on set top boxes control issues
because those issues form part of the regulation of broadcasting which falls exclusively

under the jurisdiction of ICASA.
[177] This argument proceeds from an incorrect assumption. It is assumed that ICASA

was bound to implement the amendment that said the set top boxes shall not have

capabilities to decrypt broadcast signals for the subsidised set top boxes. This premise
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overlooks the express terms of section 3(4) which require both ICASA and USAASA
to merely consider policies when exercising their powers or performing their duties.
The obligation to consider does not mean that these entities must implement those
policies. The obligation is that they should take the policies into account. It is left to
these entities to choose, out of their own free will, to follow or implement the policies

in question or to deviate from them.

[178] Itisthe power to choose whether to implement a particular policy in performing
duties which removes the inconsistency between the policy-making power and the
institutional independence of these entities. Therefore, it is incorrect to contend that
ICASA and USAASA are bound by policies and policy directions made by the Minister

in terms of section 3 of the ECA. They are not.

Consultation

{179] e.tv submitted that section 3(5) applies to the process of amending a policy and
since Minister Muthambi had failed to comply with this section, the amendment was
invalid for want of compliance with the prescribed procedure. I is true that
Minister Muthambi did not adhere to the requirements in section 3(5) before effecting
the amendment. She did not publish the text of the amendment in the Gazette. Nor did
she declare her 1ntent10n to amend the pollcy She also falled to invite mterested persons

to make written submissions on the amendment she contemplated effecting.

[180] But this is not the end of the matter. The antecedent question is whether
section 3(5) applies to the process of amending policy. For if it does not, her failure to

comply would have no effect on the validity of the amendment.

[181] The Minister, the South African Broadcasting Corporation (SABC) and the
Electronic Media Network (Pty) Ltd (M-Net) argued that section 3(5) does not apply to
an amendment. They submitted that the text of the provision expressly states that it
applies when a policy or policy direction is issued. It is true that the section makes no

reference to an amendment. But e.tv countered by submitting that the word “issuing”
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must be given a wider meaning to include both the issuing of an original policy and its
amendments. Construing section 3(5) as not applying to amendments would, contended
e.tv, undermine openness and consultation promoted by the provision which must be
interpreted purposively. It submitted further that the section must be read in a manner

that promotes the values of openness, transparency and accountability.

[182] While one may not quibble with the approach advanced by etv to the
interpretation of section 3(5), it must be pointed out that the approach concerned cannot
be invoked to extend the scope of the provision beyond the limits of its language. The
provision states in unequivocal terms that the duty to consult and obtain views of
interested parties arises when issuing a policy or policy direction. The scope of the
section is not determined by the word “issuing” but by the words “policy” and “policy

direction”.

[183] Ordinarily these words may include amendments to policy or policy direction.
However, section 3(3) must not be read in isolation. [t must be read together with other
parts of section 3. For instance subsections (6), (7) and (8) make it clear that a policy
direction referred to in section 3(35) does not include an amendment. These subsections
regulate the procedure that must be followed in amending a policy direction. It would
be remarkably odd for Parliament to use the word “policy” in an expansive sense that
includés ‘amendments and flie words “policy direction” in a restrictive sense that

excludes amendments. in the same sentence.

[184] The scheme of section 3, when read in its entirety, suggests that policy and
policy direction as used in subsection (5) do not include amendments. Parliament
considered it necessary to regulate procedure for amendments of policy directions
separately. There appears to be no discernible reason for restricting this separation of
procedure to policy directions only. The only reasonable explanation that presents itself
is that it was an oversight on the part of Parliament not to include the amendment of a

policy in the provisions of subsections (6), (7) and (8).
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[185] These subsections read:

“(6)  The provisions of subsection (5) do not apply in respect of any amendment by
the Minister of a policy direction contemplated in subsection (2) as a result of
representations received and reviewed by him or her after consultation or
publication in terms of subsection (5).

{7 Subject to subsection (8), a policy direction issued under subsection (2) may
be amended, withdrawn or substituted by the Minister.

(8) Except in the case of an amendment contemplated in subsection (6). the
provisions of subsection (3) and (5) apply. with the necessary changes, in
relation to any such amendment or substitution of a policy direction under

subsection {7).”

[186] What emerges from an examination of these provisions is that subsection (6)
exempts the Minister from the procedural obligations under subsection (5) in the case
of an amendment of a policy direction where representations had been received alter
publication in terms of subsection (5). This means that if at the time of issuing the
original policy direction there was compliance with subsection (5) and representations
were received, that process need not be repeated when the Minister seeks to amend the
original policy direction. This makes perfect sense. Otherwise the process would be
unnecessarily repetitious.

[187] But if no representations were received following; the subsection (5) pﬂblication,
the Minister must repeat the publication process in the Gazette before effecting an

amendment. This is required by subsection (8).

{188] The Minister argued forcefully that when Parliament amended subsections (2),
(3), (4) and (5) with effect from 21 May 2014, it overlooked to amend subsections (6),
(7) and (8), to extend the latter subsections to cover the amendment of a -policy.
Apparently before the 2014 amendments, subsection (5) made reference to the issuing
of a policy direction only. Hence subsections (6), (7) and (8) referred to amending a
policy direction only. When a “policy” was included in subsection (5), these three

subsections were not amended to refer to a policy as well, owing to an oversight.

70



JAFTAJ

[189] It does not appear that the distinction in the approach to procedure relating to
amending policies and policy directions was deliberate. As mentioned, one cannot
discern any reason for this distinction and the purpose it serves. In the present
circumstances 1 accept that the source of the distinction is the oversight mentioned by
the Minister. Consequently, subsections (6), (7) and (8) must be read as applying to the

amendment of a policy.

[190] Reading words into a statutory provision in order to cure a defect, is a remedy
that our courts frequently apply in appropriate circumstances. Sometimes this is done
io remedy a constitutional defect.!® On other occasions, it is done in an interpretation
exercise.'”” Long before the adoption of the Constitution, our courts added words to a
statute where it was practically impossible to have a “sensible meaning™ without reading

words into the provision.'® In Vauhghan-Heapy the Court said:

~It is, however, quite apparent from pronouncements such as these that the power in a
Court to supplement the language of a statute is confined to those rare instances where

incomprehensibility would be the alternative to doing so. It is necessity therefore that

becomes the mother of intervention.™'"

[191] Here the necessrcy stems from the fact that without addmg the word * policy”

subsections (6), (7) and (8), there would be no provision regulatmg an amendment of
policy. It would be absurd to require the Minister to follow a consultation procedure
when issuing a policy but to be free to do as she or he pleases when she or he amends

the same policy. This is to happen where the ECA prescribes a procedure for amending

16 National Coalition for Gay and Lesbian Equality v Minister of Home Affairs [1999] ZACC 17,2000 (2) SA 1
(CC); 2000 (1) BCLR 39 (CC).

W7 Aasetlha v President of the Republic of South Afvica [2007] ZACC 20; 2008 (1) SA 566 (CC): 2008 (1) BCLR
1(CC) at paras 66-8; Govender v Minister of Safely and Security [2001] ZASCA 80; 2001 (4) SA 273 (SCA).

198 'quhghan-Heapy v Natal Performing Arts Council 1991 (1) SA 191 (D); S v De Abreu 1975 {1) SA 106 (RA);
R v Le Roux 1959 (4) SA 342 (C); Ngwenya v Hindley 1950 (1) SA 839 (C).

199 Feuhghan-Heapy id at 196,
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a policy direction. That could not have been contemplated at the time the 2014

amendments of the ECA were enacted.

[192] Accordingly, I conclude that Minister Muthambi was exempted by
subsection (6) from repeating the subsection (5) process which was followed by
Minister Matsepe-Casaburri when she issued the original policy. It is common cause
that representations were received before the policy in question was issued. There was

no need for Minister Muthambi to repeat the process.

Procedural rationality

[193] Relying on decisions of this Court in Democratic Alliance'%and Albutt''" as well
as the decision of the Supreme Court of Appeal in Scalabrini,''* e.tv argued that the
amendment was procedurally irrational. Counsel for e.tv placed a heavy reliance on the

following statement made in Scalabrini:

“[Tlhere are indeed circumstances in which rational decision-making calls for
interested persons to be heard. That was recognised in Albutt v Centre for the Study of
Violence and Reconciliation and Others, which concemned the exercise by the President
of the power to pardon offenders whose offences were committed with a political
motive . . . it was held that the decision to undettake the special dispensation process
under which pardons were granted without affording the victims an opportumty to be

heard must be rationally relatéd to the achievement of the objectives of the process.”!!?

[194] It must be pointed out immediately that here we are concerned with the question
whether e.tv should have been afforded the opportunity to make fresh or further
representations to those made under the subsection (5) process before the original policy

was made. We are not dealing with a case where there were no representations at all.

10 Democratic Alfiance above n 23.
U1 flbutt above n 7.
12 Sealabrini above n 25,

W3 1d at para 68.
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The circumstances referred to in Scalabrini do not arise here in light of the exemption

in section 3(6).

[195) Invoking Albutt and Democratic Alliance, e.tv submitted that there was no
rational relation between the means adopted in the amendment it challenged and the

object of the amendment. In Democratic Alliance this Court defined the procedural

rationality standard in these terms:

“The conclusion that the process must also be rational in that it must be rationally
related to the achievement of the purpose, for which the power is conferred, is
inescapable and an inevitable consequence of the understanding that rationality review
is an evaluation of the relationship between means and ends. The means for achieving
the purpose for which the power was conferred must include everything that is done to
achieve the purpose. Not only the decision employed to achieve the purpose, but also

everything done in the process of taking that decision, constitute means towards the

attainment of the purpose for which the power was conferred.”!"*

[196] Quite evidently what this statement means is that whatever means chosen must
be rationally linked to the realisation of the purpose for which the power was conferred.
In the case of multiple steps, the question is whether one of those steps is “so unrelated
to the end as to taint the whole process with irrationality”. This illustrates that the
standard does not requirg. each and every step taken to be rationally related to the
purpose. The step that is not rationally related to the purpose must have undermined

the achievement of the purpose for which the power was conferred, for it to have tainted

the whole process with irrationality.

[197] Yacoob ADCY outlined this part of the standard in Democratic Alliance thus:

“We must look at the process as a whole and determine whether the steps in the process

were rationally refated to the end sought to be achieved and, if not, whether the absence

4 Demacratic Alliance above n 23 at para 36.
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of a connection between a particular step (part of the means}) is so unrelated to the end

as to taint the whole process with irrationality.™'"

[198] When applying the rationality test a court must always bear in mind this caution

trom Affordable Medicines:

“As the Lawrence case makes it plain, the Court sought to achieve a proper balance
between the role of the legislature on.the one hand, and the role of the courts on the
other. The rational basis test involves restraint on the part of the Court. [t respects the
respective roles of the courts and the legislature. In the exercise of its legislative
powers, the legislature has the widest possible latitude within the limits of the
Constitution. In the exercise of their power to review legislation, courts should strive
to preserve to the legislature its rightful role in a democratic society. It is this guiding
principle that should inform the test for determining whether legislation that regulates

practice but does not, objectively viewed, impact negatively on choice, passes

constitutional scrutiny™''®
[199] Underpinning this approach is the principle that a proper balance must be

maintained between the role of other arms of Government and the courts.!!”

[200] Here it is not disputed that Minister Muthambi sought to achieve two purposes
through the impugned amendment. The first was to secure the set top boxes and the
" second was to save costs. The questioh""i:hat arises for determination is whether fiere
was a rational connection between the amendment (means) and the object of saving

costs. The question of security is not disputed.

[201] It cannot be gainsaid that the decryption capability would increase costs of
producing the set top boxes. Even e.tv asserted that if it were to produce set top boxes

on its own the costs would be prohibitively high, hence it was in favour of the decryption

15 1d at para 37.

116 Jffordable Medicines Trust v Minister of Health [2005] ZACC 3; 2006 (3) SA 247 (CC); 2005 (6) BCLR 529
(CC) {Affordable Medicines) at para 86.

"7 [d at para 83.
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capability being added to the set top boxes subsidised by Government. It was submitted

that e.tv was willing to cover the additional costs and refund the Government later.

[202] Tt follows that excluding the decryption capability from the set top boxes would
save costs. Accordingly, there is a rational connection between the amendment and the

objective of saving costs.

[203] But e.tv contends that its offer to cover the additional costs and refund
Government later bears a rational relation to the purpose of saving costs. It is not clear
to me how a policy that says Government will pay for the additional costs during
production of the set top boxes only to be refunded later, would be saving costs. It
seems to me that such a policy would be requiring Government to advance money to

e.tv on the promise of a refund later.

[204] e.tv does not offer to pay the additional costs at the time of production, which
would avoid the paying of the costs by Government at the initial stage. Only if it were
to be so, onc might talk of the offer constituting a cost saving measure. This is because
Government would not be required to carry the additional costs occasioned by the
inclusion of the decryption capability. However, even if the offer by e.tv were to be
rationally related to the purpose. of saving costs, it would not mean that the means
chosen by the Minister were not ‘rationally related to that purpose. It Would be a
question of different means, both related to the same purpose. That is hardly a basis on

which the procedural rationality ground may succeed.

[205] In Albutt this Court was at pains to point out that the discretion to choose the
means to achieve the objectives of a statute is that of the Executive. And where that
discretion has been exercised to select certain means, interference by courts is not
warranted if the selected means are rationally connected to the objective sought to be

achieved. There, Ngcobo CJ stated:

75



JAFTAJ

“The Executive has a wide discretion in selecting the means to achieve its
constitutionally permissible objectives. Courts may not interfere with the means
selected simply because they do not like them, or because there are other more
appropriate means that could have been selected. But, where the decision is challenged
on the grounds of rationality, courts are obliged to examine the means selected to
determine whether they are rationally related to the objective sought to be achieved.
What must be stressed is that the purpose of the enquiry is to determine not whether
there are other means that could have been used, but whether the means selected are

rationally related to the objective sought 1o be achieved. And if objectively speaking,

they are not. they fall short of the standard demanded by the Constitution.”"'®

[206] It follows that even if the means identified by e.tv were more appropriate, it

cannot be said that e.tv has established the ground of procedural irrationality.

[207] This matter is distinguishable from Albutt and Democratic Alliance. In Albutt
the objectives sought to be achieved were “national unity and national reconciliation”.
This Court held that the means chosen by the President which excluded hearing the
victims of the offences committed with a political motive, could not achieve those
objectives. It was for this reason that it was said that there was no rational connection

between the chosen means and the objectives in question.

[208,]; Similarly, in Demopz‘gtic Alliance the Prggident was empowergfi_ to appoint “a fit
and proper person” as the National Director of Public Prosecutions. A commission of
inquiry had pronounced that the candidate chosen by the President was not a person of
honour and integrity. These attributes were stipulated by the empowering legislation.
In assessing the suitability of the candidate, the President failed to investigate whether
those findings accurately reflected the character of that candidate. In the light of the
adverse findings by the inquiry, the President could not rationally have been satisfied
that the chosen candidate Iﬁét the requirements for appointment. Consequently the
means selected could not have enabled him to attain the purpose for which the power

was conferred.

M8 4lbuit above n 7 at para 51.
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[209] It is apparent from these cases that the means selected in them thwarted the

achievement of the purposes for which the power was conferred. The present is not

such a case.

[210] For these reasons I support the order proposed in the first judgment.
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FROCLAMATION
by the
Presgident of the Republic of South Africa

o, 47, 2014

TRANSFER OF ADMINISTRATION AND POWERS AND FUNCTICNS EMTRUSTED
BY LEGISLATION TO CERTAIN CABINET MEMEERS IN TERMS OF SECTION 97
OF THE COMSTITUTION

In terms of section 97 of the Constitution of the Republic of South Africa, 1996, | hereby
transfer the administration and powers and functions entrusted by the specified
legislation, and all amendments thereto, to the specified Cabinet member as set out in
the Schedule in English and isiZulu with effect from the date of publication of this
Proclamation in the Gazette.

Given under my Hand and the Seal of the Republic of South Africa at .. Pretoria..
this. 12th. . day of ...... Auly ... . Two Thousand and Fourteen.

oI
/U
President

By Order of the President-in-Cabinet:

@ 8 s
- 1 = . -
. -

Minister of the CaLbinet

[Th0% g atie b BES mvalabiy fres orling o1 yeos Sowonime.co.zx
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SCHEDULE
1. The administration and the powers and functions entrusted by the legislation,

mentioned in column 1 of the tables below, to a Cabinet member as executive authority of that
department mentioned in column 2 of the ables, immediately before the President assumed
office on 24 May 2014, are transferred to the Cabinet member mentioned in column 3 of the

tables.
1.1 COMMUNICATION RELATED LEGISLATION:
Column 1 Column 2 Column 3 T
Legislation Previous Cabinet Member | NMew Cabinet Member
VPostand Mirister of Communications ; Minister of Telecommunications
Telecommunication- and Postatl Services

Related Matters Act, 1858
(Act No. 44 of 1958)

Films and Publication Act,
1996 (Act No. 65 of 1896)

Minister of Home Affairs

T Minister of Communications

Sentech Act, 1896 (Act No.
63 of 1996)

Minister of Communications

Minister of Telecommunicatior:s
and Postal Services

" Former States Posts and
Telecommunications Act,
1996 (Act No. § of 1896)

Minister of Communications

Mirister of Telecommunicatior:
and Postal Services

Former States Broadcasting
Reorganisation Act, 1886
{Act No, 91 of 1886)

Hirister of Communications |

Minister-of Telecommunicalions
and Postal Services

- Postal Services Act, 1998
(Act No. 124 of 1998)

Minister of Communications

L 5
Minister of Telecommunications

and Postal Services

Department of
Communications
Rationalisation Act, 1888
(Act No. 10 of 1988)

l Minister of Communications

Minister of Telecommunications
and Postal Services

Broadcasting Act, 1999 (Act
No. 4 of 1999)

Ninister of Communications

Minister of Communications

{ Fhis gaueista 4 ko nesilably e oo Al e geonling £0.23
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independent
Communications Authority
of South Africa Act, 2000
{Act No. 13 of 2000}

Minister of Communications

Minister of Communications

Media Development and
Diversity Agency Act, 2002
(Act No. 14 of 2002)

Minister in The Presidency -
responsible for Performance
Monitoring and Evaiuation

Minister of Communications

|

Electronic Communications
and Transactions Act, 2002
(Act No. 25 of 2002)

Minister of Communications

Minister of Telecommunications
and Postal Services

Flectronic Communications
Act, 2005 {Act No. 36 of
2005}

Minister of Communications

i
! Minister of Telecommunications
and Postal Services

South African Post Bank
Limited Act, 2010 (Act No. 8
of 2010}

Minister of Communications

idinister of Telecommunications
and Postal Services

"South African Post Office
SOC Ltd Act, 2011 {(Act No.
22 of 2011)

State Information
Technology Agency Act,
1988 (Act No. 88 of 1988)

Minister of Communications

Minister of Telecommunications
and Postal Services

| Minister for the Public

Service and Administration

Minister of Telecommunication:
and Postal Services

Telegraph Messages
Protection Act, 1963 {Act
No. 44 of 1963)

Minister of Communications

and Poslal Services

Minister of Telecommunications |

12 EMVIRONMENTAL RELATED LEGISLATION:

- P

Column 1

Column 2

Column 3

Legislation

Previcus Cabinet member

New Cabinet member

Sea-Shore Adl, 1935 (Act
No. 21 of 1935)

Minister of Water and
Environmental Affairs

Minister of Environmental
Affairs

Prince Edwards Islands Act,
1948 {Act No. 43 of 1848}

Minister of Water and
Environmental Affairs

Minister of Environmental
Affairs

Sea Birds and Seals
Protection Act, 1973 (Act No.
46 of 1973)

Minister-of Water and
Environmental Affairs

Minister of Environmental
Aftairs

—
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Column 1 Column 2 Column 3 5
Legislation Previous Cabinet member | New Cabinet member -

Dumping at Sea Control Act,
1980 {Act No. 73 of 1980)

Minister of Water and
Environmental Affairs

Minister of Environmental
Affairs

Section 38 of the Sea
Fishery Act, 1988 (Act No.
12 of 1988)

Minister of Water and
Environmental Affairs

winister of Environmental
Affalrs

Environment Conservation
Act, 1988 (Act No. 73 of
1989)

Minister of Water and

Environmental Affairs

Minister of Enviranmental
Affairs

Artarctic Treaties Act, 1996
{Act No. 60 of 1996)

Minister of Water and
Environmental Affairs

Minister of Environmental
Affairs

Environment Conservation
Act Extension Act, 1896 (Act
No. 100 of 1996)

Winister of Water and
Environmental Affairs

Minister of Erwircnmental
Affairs

Marine Living Resources Act,
1998 (Act No. 18 of 1868) |

Minister of Water and
Environmental Affairs to the
extent that powers and
functions had been
transferred to that Minister by
Proclamation No. 16 of 2013,
published in Government
Gazetie Mo. 36627 of 31

May 2013

Minister of Environmental
' Affairs to the extent set out in
| paragraph 1.2.1 below

National Environmental
Management Act, 1998, {Act
No. 107 of 1998)

Minister of Water and -
Environmental Affairs

Minister of Environmental
Affairs

e o3
)

World Heritage Convention
Act, 1999 {Act No. 49 of
1999)

Minister of Waler and
Environmental Affairs

”

Minister of Environmental
Affairs

South African Weather
Service Act, 2001 (Act No. 8
of 2001)

Minister of Water and
Environmental Affairs

Minister of Environmental
Affairs

National Environmental
Management: Protected
Areas Act, 2003 (Act No. 57
of 2003)

Minister of Water and
Environmental Affairs

Minister of Environmental
Affairs

T R s Ll Al 31de oivine 5t lnvm grniiling 410 40
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Act, 2004 (Act No. 10 of
2004}

“Column 1 Column 2 Column 3

Legisiation “TPravious Gabinet member | New Cabinet member
National Environmental Minister of Water and T Minister of Envirenmentai B
Management: Bindiversity Environmmental Affairs Affairs

Minister of VWater and
Environmental Affairs

National Environmental
Management: Air Quality Act,
2004 (Act No. 39 of 2004)

Mimister of Environmental
Affairs

Minister of Water and
Environmental Affairs

National Environmental
Management: Integrated
Coastal Management Act,
2008 (Act No. 24 of 2008}

Winister of Environmental
Affairs

Minister of Water and
Environmental Affairs

"National Environmental
Management: Waste Act,
2008 {Act No. 59 of 2008) ‘

Nimster of Environmental
Affairs

1.2.4 The administration of and the powers and functions entrusted to the Minister of Water

and Environmental Affairs in relation to the provisions of the Miarin
oned in column 3 of Proclarnation No. 16

{Act No. 18 of 1988), and subordinate legislation menti

of 2013, published in Government Gazette No. 36527 of 31 May 2013, are hereby transferred to

the Minister of Environmentai Affairs,

"%

|
|
!
|
|
|

‘

e Living Resources Act, 1988

1.3 GEMDERRELATED LEGISLM'IOP!;
[ Golumn 1 " T Column 2 Column 3 N
"Legistation ~ T'Previous Cabinst ‘Hew Cablnet member
member i
mmmision on Gender Equality Minister of Women, ; Minister in The Prasidency
Act, 1996 (Act No. 39 of 1096) Children and People with ¢ responsible for Women
Disabilities

[ Ihis et s 0 Gyl /g8 STHTA FSYDORIDNCOIE
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1.4 SMALL BUSINESS DEVELOPMENT RELATED LEGISLATION:
Column 1 “TColumn 2 "Column 3
[ Legislation Previous Cabinet New Cabinet member
member

“Section 2A of the Small Business
Development Act, 1981 (Act No. 112
of 1981)

Minigter of Trade and
Industry

“Close Corporations Act, 1984 (Act
| No. 69 of 1984)

National Small Enterprise Act, 1996
(Act No.1 02 of 1996)

Minister of Trade and
Industry

Minister of Small Business
Development

Minister of Smalt Business
Development

Minister of Trade and
Industry

Minister of Smali Business
Development

1

Co-operatives Act, 2005 (Act No.14

Minister of Trade and

Minister of Small Business

of 2005) Industry Development
1.5 STATISTICS RELATED LEGISLATION:
[Column 1 - Column 2 Column 3 I
Legislation Previous Cabinet Hew Cabinet member |
member
Siatetics Act 1909 (AciNo. 6 of | Minister in The Presidency Minister in The Presidency
1999) tesponsible for responsible for Planning,
Performance Monitoring Monitoring and Evaluation
| and Evaluation
‘\—A—— e {“_ e i i b~ ——— et ==
1.6 TRANSPORT RELATED LEGISLATION: ’
Column 1 Column 2 l Column 3 ;
I— i
Legislation Previous Cabinet member | New Cabinet member

Wreck and Salvage Act, 1998
(Act No. 24 of 1986)

Minister of Water and

Environmental Affairs _

Minister of Transport

TNV IR P

| Yine ooty Bign Wealjanlo Tooe mling B Aws pERTlinegoss




STAATSKOERANT. 15 JULIE 2014

No. 37838 9

1.7 WATERAND SANITATION RELATED LEGISLATION:

Column 1 o Column 2 Column 3 ]
T o o T P R

Lepislation Previous Cabinet New Cabinei member

member

\Water Research Act, 1971 (Act No. | Minister of Water and Winister of Vater and B

34 of 1971} Environmental Affairs _Sanitation I .

Water Setvices Act, 1997 (Act No. | Minister of Water and Minister of Water and

108 of 1997) _ w__l_E_nvironmental Affairs Sapitation o

Nationa) Water Act, 1998 {Act No. Minister of Water and Winister of Water and

36 of 1998} _— Environmental Affairs Sanitation ]
18 YOUTHRELATED LEGISLATION:

Column 14 Column 2 Column 3

I G—

“Legislation

Previous Cabinet member

zw Czbinet member

| Nationat Youth Development
Agency Acl, 2008 {Act No. 54
of 2008)

L

Mmimister in The Presidency
responsible for Performance
Monitoring and Evaluation

Minister in The Presidency
responsible for Planning.
Monitoring and Evaluation

R -

L

tha

2,

Capinet member menticned in column 1of
ageumed office on 24 May 2014, are transferred tc

The administration and the powers o funclions entrusted by legislation foa
the table below. immediately before the President

the Cabinet member mentioned in column 2

of the table.
Column 1 Column 2 ‘
Brevious Cabinet member “Tew Cabinet member T

——
|

Minister of Correctional Services

T inister of Justice and Correctional Services |

| Development

Minister of Justice and Constitutional

Minister of Justice and Correctional Services

1 iz Tty T A e o AW oRling XK
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£ With respect to the gepanments mentioned below, the powers and functions
entrusted by the Public service Adt, 1694 {promulgated under Proctamation No. 103 of 1994},
mentioned in column 1 of the tables in paragraphs 4.110 3.4 below o a Cabinet member as
executive authority of that departiment mentioned in column 2 of the tables. immediately before
the President assumed office on 24 May 2014, are transferred to the Cabinat member

mentioned in column 3 of the tables.

34 GOVERNMENT COMMUMICATION AND INFORMATION SYSTEMW

..... e e
‘ Column 1 | Column 2 Column 3 ‘I

New Cabinet member

“Powera and functions under FPravious Cabinet | member
the Public Service Act, 1994

N Sty o Sy PO SRS SR Y -
Al powers and functions of Minister in The Presidency Minister of Communications L
ihe executive authority of the | responsible for Performance l
 Department Monitoring and Evaluation !
I : | _
39 STATISTICS SOUTH AFRICA
commed “"TColumn 2 ~JColumn 3
I RS— o
Powars and functions under | Provious Cabinet mesn ber New Cabinet member )
the Public Service Act, 1934
Al _p_owers_én‘d_f“ur’aati—dns of | Minister in The Presidency | Minister in The Presidency
the executive authority of the responsible for National responsible for Planning,
Department, subject to the Planning Monitoring and Evaluation
Statistics Act, 1999 {Act No. 6
of 1889) l

- -

3.3 PERFORMANCE MONITORING AND EVALUATION

e e T

"Column 3

N e . ——ten ——

Column 1 T TColumn2

"Powers and functions under “Previous Cabinet member | New Cabinet member
the Public Service Act, 1994

PPN SR

All powers and functions of Wimister in The Presidency ““TMinister in The Presidency _Ji
the executive authority of the | responsible for Performance responsible for Planning, i
Department Monitoring and Evaluation | Monitoring and Evaluation l
L : 1 . _J
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3.4 WOMEN

- o e— } [
"Column 1 'Column 2 Column 3 |
Powers and functions under | Previous Cabinet membe? ‘ Mow Cabinet member _ﬂm\

the Public Service Act, 1994

- ‘ e

[All powers and functions of | Minister of Women, Children Minister in The Presidency

the executive authority of ihe l and People with Disabilities responsible for Women
Department ,

L L o

i

|
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ISIMEMEZELO

SikaMongameli

WaseRiphabhuliki yaseHingizimu Afrika
No. 47, 2014

UKUDLULISA UKUPHATHA NAMAMDLA KANYE MEMISEBENZ! ETHWESWE
MGOMTHETHO KUMALUNGU ATHILE EKHABHIMNETHI NGOKWEMIGOHD
YESIGABA SAMA-87 SOMTHETHOSISEKELO

Ngakho-ke ngokwemigomo yesigaba sama-87 sohithethosisekelo waseRiphabhuliki
yaseNingizimu Afrika, 1996, ngidiulisz ukuphatha namandla kanye nemisebenzi
ethweswe ngomthetho othile, kanye nezichibiyelo Zawo, kulelo lungu elithile
jeKhabhinethi njengoba kuveziwe eSithasiselweni sesiNgisi kusukela ngosuku

lokushicilelwa kwales simemezelo kuSomaulu.

Nginikeza ngaphansi kwengalo yami nangesigxivizo saseRiphabhuliki yaseNingizimu
Afrika kule ndawe ... FIol Mnlaka... }2... Unyaka _kuNtulikazi

Umongameli
Ngotnyalelo kaMongameli kgl,(habhinethi:

0

UNgi-bngqoshe wekhabhinethl

-

i gRzse 1 3156 Banrabis Dies ol 4t wa gowoniiog 2O22
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ISITHASISELO

1. Ukuphatha namandla kanye nemisebenzi ethweswe ngomthetho, evezwe
Ikhotamu 1 yethebula ngenzansi, kulungu JleKhabhinethi n}engesiphathimandla kulowo

mnyango ovezwe jkholamu 2 yethebuia, ngaphambi kokuba uMongarneli agale
ukusebenza mhiaka 24 Meyi 2014, kudluliselwe elungwini leKhabhinethi elivezwe

lkholamu 3 yamathebula.
11 UMTHETHO OHAMBISANA HEZOKUXHUMANA:

Tkholamu 1 {kholamu 2 jkholamu 3
Umithetho ~ T Owayeylungu ““iungu Lekhabhinethi Entshz
Lekhabhinethi
Posf and ~ | UNgqongqoshe " UNgqongqoshe
Telecommiinication- Wezokuxhumana Wezckinthumana Ngezingcingo
Related Matters Act, 1 958 Nezamaposi
{Act No. 44 of 1958)
7S and Publication Act, | Minister of Home Affairs | UNgqonggoshe
1996 (Act No. 650f 1 996) Wezokuxhumana
Sentech Act, 1996 {Act No. UNggongqoshe UNgqonggoshe =1
53 of 1996) Wezokuxhumana Wezokuxhumana Ngezingcineo
Nezamaposi
T ] .

-'l,Former States Posts apd l UNggonggeshe UNggongaqoshe
Telecommunications Act, Wezokuxhumana ™ -’ Wezokuxhuriana Ngezingcingo
1996 (Act No. 5 of 1896) Nezamaposi

[ Eormer States Broadcasting | UNggonggoshe UNgqengaoshe
Reorganisation Act, 1906 Weazokuxhumana Wezokuxhumana Ngezingcingo
(Act No. 91 of 1996) Nezamaposi
Postal Services Act, 1998 UNggonggoshe ~— TUNgqongqoshe
{Act No. 124 of 1 gs8) Wezokuxhumana Wezokuxhumana Ngezingcingo
Nezamaposi
_J

I Tmm.iﬁ_ﬁi!w.ﬂ.l}@ﬂ“‘mm!m
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1 Department of T UNggongaoshe
Communications

Wezokuxhumana

Rationalisation Act, 1998

f—nm

Broavcasting

Independent
Communications Authority
of South Africa Act, 2000
(Act No. 13 of 2000)

No. 4 of 1999)

(Act No. 10 of 1998)

e et

Acl, 1999 {Act UNggongagoshe

e ——

Wezokuxhumana

i)

“UNgqongaoshe
Wezokuxhumana Ngezingeingo
Nezamaposi

UNggongqoshe
Wezokuxhumana

A

UNggongqoeshe

Wezokuxhumana

Media Development and
Diversity Agency Acl, 2002
(Act No. 14 of 2002)

t;inis'ter ini The Presidency
responsible for performance Wezokuxhumana
Monitoring and Evaluation

___1____'_’,__’—’—’—

UNggonggoshe
Wezokuxhumana

e

UNgagonggoshe |

lNu 44 of 1963)

Elsctronic Communications UNhggongqoshe UNgagongqoshe
ancl Transactions Act, 2002 Wezokuxhutnana Wezokuxhumana Ngezingcingo
(Act No. 25 of 2002) Nezamaposi J
T —
I
Electronic Communications UNggonggoshe UNgqongqoshe
| Act, 2005 (ActNo. 36 of | Wezokuxhumana Wezokuxhumana Ngezingcings
2005) Nezamaposi
- S ——
]
South African Post Bank UNggonggoshe UNggongqoshe ]
Limited Act, 2010 (Act No. 9 | Wezokuxhumana Wezockuxhumana NgezingGin:o i
of 2010) Nezamaposi ‘
. “UNgqonggoshe o UNgaonggoshe
South African Post Uffice Wezokuxhumana Wezrokuxhumana Ngezingcingo
SOC Lid Act, 2011 (Act No. Nezamaposi T
22 of 2011)
State Information UNggonggqoshe UNggongqoshe |
Technology Agency Act, Wezemisebenzi Kahulument Wezokuxhumana Ngezingclijo
1998 (Act No. 88 of 1998) Nokuphathwa kwayo Nezamaposi
Telegraph Messages UNggonggoshe UNggonggoshe
Protection Act, 1963 (Act Wezokuxhumana Wezokuxhumana Ngezingegingo i

Nezamaposi

| T e e VA AR B0 O 1 e GPuONIRA R0 28
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1.2 UMTHETHO OHAMBISANA MEZEMVELO:

Tholamu 3 CTkholamu 2 Kholamu 3 T

[ — R —————
Umthethe i Owayeyilungu tiungu Lekhabhinethi

j Lekhabhinethi Entsha

. - N S
Sea-Shore Act, 1935 (Adt li_UNgqongqoshe Wezamanzi UNgagonggoshe
No. 21 of 1935) i Nezindaba Zezemvelo Wezezindaba Zezemvelo

I e e e e
Prince Edwards Istands Act, UUNggongqgoshe Wezamanzi UNgaongqoshe
1948 (Acl No. 43 of 1 948) Nezindaba Zezemvelo Wezezindaba Zezemvelo
Ses Birds and Seals UNggonggoshe Wezamanzi T UNggonggoshe =1
Protection Act, 1973 {Act No. | Nezindaba Zezemvelo Wezezindaba Zezemvelo
46 of 1973}

S S o [
Dumping at Sea Control Act, UNggonggoshe Wezamanzi UNggonggoshe |
1980 (Act No. 73 of 1980) Nezindaba Zezemvelo Wezezindaba Zezemvelo !

I . — 1

Section 38 of the Sea UNggonggoshe Wezamanz UNggongqoshe |

Fishery-Act, 1988 (Act No. Nezindaba Zezemvelo Wezezindaba Zezemvelo ]

12 of 1988) ' -

Environment Conservation UNgqongqosﬁE_ Wezamanzi | UNggonggoshe h

Act, 1989 {Act No. 73 of Nezindaba Zezemvelo Wezezindaba Zezemvelc

1989)

| N

Antarctic Treaties Act, 1996 LiNggonggoshe Wezamanzi UNgqongqoéhe

{Act No. 60 of 1996} Nezindaba Zezemvelo Wezezindaba Zezemvelo

hfﬁ@imnmént “onservaiion | UNggongqoshe Wezamanzi UNgaongaoshe l
Act Extension Act, 1996 {Act | Nezindaba Zezemvelo Wazezindaba Zezemvel:

No. 100 of 1996}

mﬁhe Living Resources Act. | UNggongqoshe Wezamanzi UNgqonggoshe _ ..

1998 {Act No. 18 of 1 998} Nezindaba Zezemvelo ’ Wezezindaba Zezemveld
ngendlela okudluliswe ngayo ngendiela evezwe endimaii
amandla nemisebenzi 1.2.1 ngenzansi
kulowo Nggongqoshe
Ngesimemezelo Se-16
ngowe-2013, esishicileiwe

I kuSomquiu kaHulumeni
Inombole 36527 mhalaka 31
Meyi 2013

Nationat Environmental UNggonggoshe Wezamanzi | UNagonggoshe

Management Act, 1996, {Act | Nezindaba Zezemveio - Wezezindaba Zezemvelo

No. 107 of 1998)

i 1 ]
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Act, 1998 (Act No. 49 of
1999)

Wholamu 1 ~ " [ikholamu 2 7 Tikholamu 3 }
I — ST I A
Umthetho Owayeyllungt i ungu Lekhabhinethi 1
Lekhabhinethi Entsha i

'ﬂ_'_—_ ——" "7 7777} UNggongyoshe Wezamanzi | UNggonggoshe :
World Heritage Conventior: | Nezindaba Zezemvelo | Wezezindaba Zezemvelo )

i I

.l

1

South African Weather
Service Act, 2001 (Act No. 8
of 2607)

UNggonggoshe Wezamanzi#\ UNgqongqoshe

Nezindaba Zezemvelo l Wezezindaba Zezemvelo

I p—

L

National Environmental
Management: Protected
Areas Acl, 2003 (Act No. 57
of 2003)

UNgqonggoshe Wezamanz! ‘ UNggonggoshe
Nezindaba Zezemvelo Wezezindaba Zezemvelo

Managemsnt: Integrated
Coastal Management Act,
2008 (Act No. 24 of 2008}

National Environmental UNggonggoshe Wezamanzi UNggongqoshe
Management. Biodiversily Nezindaba Zezemvelo Wezezindaba Zezemvelo
Act, 2004 (Act No. 100f - ‘
2004) 1
|
!
National Environmental UNgqonggoshe VWezamarizi UNggonggoshe |
Management: Air Quality Act, | Nezindaba Zezemvelo Wezezindaba Zezemvelo :
2004 (Act No. 39 of 2004) i
. o
National Environmental UNgaongaoshe Wezamanzi UNggenggoshe ]

Nezindaba Zezemvelo Wezezindaba Zezemvelo

National Environmental
Management: Waste Act,
2008 (Act No. 59 of 2008)

UNggongqoshe Wezamanzi
Nezindaba Zezemvelo

UNggongqoshe
Wezezindaba Zezemvelo

1.2.4 Ukuphatha namandla kanye nemisebenzi ethweswe uNggongqoshe Wezamanzi

Nezindaba Zezemvelo maye

jana nemibandela ye-Marine

Living Resources Act, 1998

(Act No. 18 of 1998), nemithetho emincane evezwe |kholamu 3 yesiMem
ongowe-2013, esishicilelwe kuSomgulu kaHulumeni We-36527 mhlaka 31 Meyi 2013,
ngakho-ke kudiuliselwa kuNggonggoshe Wezezindaba Zezemvelo.

[Ths AT a0, g e onfires £ wtvegoeronling 2053

ezelo Se-16
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1.3 UMTHETHO OPHATHELENE NOBULILL
Ikholamu 1 Ikholamu 2 Ikholamu 3 -
Umthstho Owayeyilungu Hungu Lekhabhinethi
Lekhabhinethi _| Entsha
Commission on Gender Equality UNggonggoshe Wabantu | UNggonggoshe eHhovisi 1
l Act, 1996 (Act No. 32 of 1 996) Besifazane, lzingane tixahMongarneli gbhekele
Nabantu Abakhubazekile | Abantu Besifazane

UKISWA KWEZAMABHIZINIS!

1.4 UMTHETHO OPHATHELENE NOKUTHUTH
ASAFUFUSA:
ikholamu 1 ikhoiamu 2  Ikhotamu 3 ]
Umthetho Owayeyilungu liungu Lekhabhinethi
. . Lekhabhinethi | Entsha A
Section 2A of the Small Business UNggongqoshe UNggongqoshe
Development Act, 1981 (Act No. 112 Wezokuhwebelana Wezokuthuthukiswa
of 1681) Nezimboni Kwamabhizinisi Asafufusa
Close Corporations Act, 1984 {Act UNggonggoshe UNgaonggoshe
No. 68 of 1984) Wegzokuhwebelana Wezokuthuthukiswa
Nezimbonl Kwamabhizinisi Asafufusa
National Small Enterprise Act, 1996 UNgnonggoshe UNgqonggoshe
(Act No.102 of 1996) Wezokuhwebelana Wezokuthuthukiswa
_ Nezimboni Kwamabhizinisi Asafufusa
Co-operatives Act, 2005 {Act No.14 UNgagongqoshe UNggongqoshe
of 2005) wezokuhwebeiana Wezokuthuthukiswa
{ Nezimboni Kwamabhizinisi Asafufusa

15 UMTHETHO OPHATHELENE NAMANANI:

N

Koemsebenzi Nokuhiola

ikholamu 1 {xholamu 2 {kholamu 3
umthetho Owayeyliungu llungu Lekhabhinethi ﬂ
Lekhabhinetht Entsha .
Siatistics Act, 1999 (Act No. 6 of UNggongqoshe eHhovisi | UNggonggoshe eHhovisi |
1998} likaMongameli obhekele fikaMongamelj cbhekele
Ukugapha Ukughutshwa Ukuhlela, Ukugapha

Nokuhlola

| iz gasatia 1s mmﬂmmmw
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1.6 UMTHETHO OHAMBISANA NEZOXKUTHUTHA:

wholemu 1 Migholamu 2 “ixholamu 3 :
. : ] —
Umthetho Owayeyilungu Hungu Lekhabhinethi ;
i
Lekhabhinethi Entsha ‘l
Vreok and Salvage Act, 1996 | UNggongaoshe Wezamanzi | UNggongaoshe 3
| (Act No. 94 of 1996) ! Nezindaba Zezemyelo | wezokuthutha N
1.7 UMTHETHO OPHATHELENE NAMANZI MOKUHLAMZV/A KWAWO:
[xholamu 1_ A ~7| Tkholamu 2 __jmigg__: o
Umthetho Owavevilungu Hungu Lekhabhinethi
- . Lekhabhinethi Entsha
Water Research Act, 1971 (Act No. UNggonggoshe UNggonggoshe Wezamanzi
34 of 1871) Wezamanzi Nezindaba Nokuhlanzwa kwawo
5 | Zezemvelo ]
Waler Sarvices Act, 1997 (Act No. UNggonggoshe UNggonggeshe Wezamanzi
108 of 1997) Wezamanzi Nezindaba Nokuhlanzwa kwawo
. ; ; Zezeravelo L o
National Water Act, 1998 (Act No. | UNggenggoshe UNgagongagoshe Wezamanzi
36 of 1598) Wezamanzi Nezindaba Nokuhlanzwa kwawo
Zezemvelo
1.8 UMTHETHO OTH!NTA INTSHA:
[Tkholamu 1 #holamu 2 -7 kholamu 3 B
{ | '
Umthetho ' Owayeyilungu Lekhabhinethi [ fiungu Lekhabhinethi
_ - oo ] EDRSNE .
National Youth Development UNggonggoshe eHhovisi UNgqonggoshe eHhovist
Agency Act, 2008 {Act No. 54 | likaM ongamell obhekele likaMongameli obhekele
of 2006} Ukugapha Ukughutshwa Ukuhlela, Ukugapha
i Komsebenzi Nokuhlola Nokuhlola j
!
L e
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2. Ukuphatha namandia kanye nemisebenzi ethweswe ilungu leKhabhinethi

ngomthetho ovezwe |khotamu 1 lethebula ngenzansi, ngaphambi kokuba uMongameli
agale ukusebenza mhlaka 24 Meyi 2014, adiulisetwa elungwini leKhabhinethi elivezwe

Ikholamu 2 lethebula.

Tkholamu 2 ]

Jknotamu 1 B
Owayeyilungu Lekhabhinethi

UNggongqoshe Wezokuhlunyeleliswa
| Kwezimilo

Hlungu Lakhabhinethi Entsha
UNggonggoshe Wezobulungiswa
Nokuhlunyeletiswa Kwezimilo o

UNggongqoshe Wezabulungiswa
| Nokuthuthukiswa Kerthethosisekelo .

| Nokuhlunyeleliswa Kwezimilo

UNggongqoshe Wezobulungiswa

3. Mayelana neminyango ebaluiwe ngenzansi, amandia nemisebenzi
okuthweswe nge-Public Service Act, 1994 {okusungulwe ngaphansi rwesiMemezelo
Se-103 ngowe-1994), avezwe Ikholamu 1 yamathebula ezindimeni 3.1 ukuya 3.4
ngenzansi, Hungu leKhabhinethi njengesiphaihimandla salowo mnyango ovezwe
jkholamu 2 yamathebula, ngaphambi kokuba uMongameli aqale ukusebenza mhiaka 24
iMeyi 2014, kudiuliselwa elungwini leKhabhinethi elivezwe Ikholamu 3 yamathebula.

EZOKUXHUMANA KUHULUMEN! NOHLELO LWEZEMINININGWANE

34

Iknolamu 1 ikholamu 2 kholamu 2 T
~Amandia nemisebenzi Owayayilungu flungu Lekhabhinethi -
-gaphansi kwe-Public _- | Lekhabhinethi

Service Act, 1984 ‘ Entsha ~-.-

N |

Worke amandla nemisevenzi | UNggonggoshe eHhovisi UNgqonggoshe “
eziphathimandia zohinyango lizaMongamell obhekele Wezokuxhumana \
i Ukughutshwa komsebenzi,
| Ukugapha Nokuhiola i
l |

s gzt i e ST, R aiTY &l wevp gpeoniind Lo 28




20 No. 37838

GOVERNMENT GAZETT

E. 15 JULY 2014

3.2

Ikhotamu 1

~Amandia hemisebenzi
ngaphansi kewe-Public
Service Act, 1994

ISILINGAMISO MANARN! ENINGIZIMU AFRIKA

tlungu Lokhabhinethi

Wonke amandla nemisebenzi
eziphathimandia zoMnyango,
ngokwe-Statistics Act, 1999

| (Act No. § of 1999)

fkholamu 2 iKholamu 3
Owayeyliungu

Lekhabhinethi Entsha
UNggonggoshe ethovisi

tikaMongameli obhekele

Ukuhlela Kuzwelonke Ukuhiela, Ukugapha

1 UNggonggoshe eHhovisi

likaMongameli obhekele

N Nokuhicla |

3.3 KUQAPHA UKUQHUTSHWA KOMSEBENZI MOKUHLOLA
incmmud " T khotamu 2 Tikholamu 3 "j]
Amandla nemiscbenzl Owayayilungu’ lungu Lelhabhinethi T
ngaphansi twe-Public Lekhabhlnethi Entsha
| Service Act, 1994 . B
Wanke amandia nemisebenzi UNagongqoshe eHhovisi UNggonggoshe eHhovisi i
eziphathimandia zoMnyango lixaMongamell obhekele likaMongameli obhekele !
Ukugapha Ukughutshwa Ukuhlela, Ukugapha
[__ Komsebenzi Nokuhlola Nokuhlola
33 ABANTU BESIFAZANE
kholamui -, fkholamu.2', ikholamu 3 J|
Amandla nem!sebenz! Owayeyilungu !Iunéu Lekhabhingthi - '|.
ngaphansi kwe-Public Lekhabhinethi Entsha
Service Act, 1994 N ) R . . \
VWonke amandla nemisebenzi UNggonggoshe Wabantu UNgqongqoshe eHhovisi )
\iziphathimandla zolinyango | Besifazane, |zingane Nabantu likaMongameli obhekele L
{ Abakhubazekile Abantu Besifazane ]
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NOTICE ~ CHANGE OF TELEPHONE NUMBERS: GOVERNMENT PRINTING WORKS

As the mandated government security printer, providing world class security products and services,
Government Printing Works has adopted sorme of the highly Innovative technologies to best serve its
customers and stakeholders. In line with this task, Government Printing Works has Implemented a
new telephony system to ensure most efiective communication and accessibility. As a resuit of this
development, our telephone numbers will change with effect from 3 February 2014, starting with
tha Pretoria offices.

The new numbers are as follows:

® Switchboard  : 012 748 6001/690z

. Advertising H 012 748 6205/6206/6207/6208/ 6209/6210/6211/6212

® Publications Enquiries ;012 748 6052/6053/G058 GeneralEnquiries@apw.gov,ze
Maps - 012 748 6051/6055 BookShop@gpw.gov.2a
Debtors ;012 748 6060/6056/6054 PublicetionsDeblors @epw.ROV.23

Subscription : 012 748 £054/6055/6057 Subscrintions@sow,Rov.23

. SChi : D12 745 6380/0373/6218
- Debitors : 012 748 6235/6242
- Craditors : 012 748 6245/6274

- -

Please consult our website at wyw.gpyonline.co.za for morza coniact details.

The numbers for our provincial oifices in Polokwanz, East London and dimabatho will not change al
this stage.

Printed by and cbtainable from the Governrment Printer, Bosman Sirest, Private Bag X85, Preioria, 0001
Publications: Tel: {012) 748 80562, 746 6053, 748 6058
Advertisements: Tel: (012) 748 6205, 748 6208, 748 6209, 748 8210, 748 6211
Subsctiptlons: Tel: (012) 748 8054, 748 6055, 748 6057

Gedruk deur en verkrygbaar by die Staalsdrukker, Bosmanstraat, Privaatsak X85, Pretoria, 0001
Publikasies: Tel: {012) 748 6052, 748 6053, 748 6058
Advarensies: Tel: {012} 74B 6205, 748 6208, 748 6209, 748 6210, 748 6211
Subskripsies: Tel; (012} 748 6054, 748 6055, 748 6057 )
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From:
Sent:

To:

Subject:
Attachments:

__H__

Faith Muthambi -daith.muthambi@gmain“com> on behalf of Fajth Muthamb;
Friday, 25 July 2014 8:32 apm

Ashy <ashu@sahara.co.za>

proclamtion new 18 July 2014 {ctean).docx

proclamtion new 18 July 2014 (clean).docx

These sections myst be transferred tp the Minister of Communications.

Sent from my iPad




The following powers, functions aad duties in the Electronic Communications Act, 2005 (Act

No. 36 of 2005)

(“ECA™) shouid be transferred to the Minister of Communications 10 give effect

to the separation of broadcasting frem telecommunications and postal services

s4(5)

«5(6)

Deals with the power of the Minister to make policies and to issue pelicy
directions to ICASA. This power must be exercised by the Minister of
Communications 10 the extent that it desls in any W&Y with a broadcasting
service or maiters related to broadcasting (e.g. broadeasting signal distribution,
hroadeasting infrastraciure)

The power assigned 1o the Minister in section 3 must he exercised by the Minister of
Compumications 10 the extent thai it deals in amy way with a broudcasting service or
an  electronic COMMURICATIONS faciliry, electronic communications service or

clectronic communications network service used for or in the provision of d

broadcasting service.

Deals with the duty imposed on ICASA to inform the Minister of its intention to
make regulations and to provide the Mirister with a COpY of those regulations.
To the exteni thst any such regulations deai in any way with 2 broadcasting
service or maiters related to brozdeasting, ICASA mast inform the Minister of
Communications of its intention to maka such regulations ga seust provide the

Tviinister of Commanications with a coy of those regulations.

The reference to the Minister in section 4(5) must be construed as a reference 0 the
Minister of Communications 10 the extent that ICASA intends to make regulations
which in any way deal with a broadcasting service or an electronic communications

facility, electronic communications service or electronic communications network

service used for or in the provision of a broadcasting service.

- - -
* -
- -
[
-+

Deals with the power of the Minister to issue 2 policy direction to ICASA in
respect of applications for individual electronic communications network service
licences. To the extent that it is intended that the electronic commupicrilons
network service is to be used for the provision of broadeasting services, the
Wiinister of Communications must exercise this power.

The power assigned fo the Minister in section 5¢6) must he exercised by the Minister
of Communications 10 the extent thal it is imtended that the dlectronic
communications network service 1 10 be used for the provision of a broadcasting
service.




s34(2)

s34(THC)(ii)

s50(1)

565 and s66

Deals with the power, function and duty of the Minister to approve the nationgl
radio frequency plan. To the extent that any part of the national radio frequency
plan deais with broadcasting radio frequency bands, the Minister of
Communications must approve that part of the plan.

The power, and function and duty assigned 1o the Minister in section 34(2) must be
exercised amd performed by the Minister of Communications 10 the exteni that @iy
part of the national radio frequency plan deafs with broudcasiing radio frequency
bunds.

Deals with the duty imposed on 1CASA to consult with the Minister to co-
ordinate a plan for the migration of existing users to msake available radio
frequency spectrug. To the exteat that this relates to any part of the national
racio frequency plan which deals with the broadcasting radio frequency bands
or with the migration of any proadessting services, 1CASA must consult with the
Minister o1 Coramunications.

The refereiice 10 the Minister in section 34¢7)c)tiii) must be construed as a reference
to the Minister af G ommmications 1o the extent that JCASA's prepuration of the
national radio frequency plan relates to any part of the national radio frequéncy plan
which deals with the broadcasting radio frequency bands or with the migration of any

broadeasting scrvices

Deals with the duly imposed en ICASA to consult the Minister oD sporting
events of national interast, 1CASA must consult with thke Mipister of
Commurications and the Minister of Sport.

The reference to the Minister in section 60(1) must be construed as a reference 10 the
Minister of C ommunications.

Deals with limitations on control of commercial broadcasting services. This
—eference in s65(7) and (8) and in 566(7) and (8) mus? be construed as a reference
to the Ddinister of Communications.

The reference 10 the Minister in section 65(7) and (8) and in section 66(7) and (8)
must be construed as a reference 10 the Minister of Communicalions.




5798 Deals with the power of the Mimister to request data, informstion and
documents from ICASA or any person. The Minister of Commurications must
exercise this power to the extent that it deals with broadcasting and

broadcasting relsted matters.

The powers assigned to the Minister in section 798 must be exercised by the Minister
of Communications to the extent that it deals with a broadcasting service or an
electronic communications service or an electronic communications network service
used far or in the provision of a broadcasting service.



s~

From: Faith Muthambj

Sani: Friday, 25 July 2014 8:36 AM

To: Ashu

Subject; Responsibility for infraCo and Sentech.docx
Attachmenis: Responsibility for InfraCo and Sentech.docy

Sentech’s signal distribution must rest with the Ministry of Communications

Sent from my iPad




Responsibility for InfraCo and Sentech

Transferring the powers, functions and duties assigned to the Minister of Public Enterprises in the
Broadband InfraCo Act, 2007 {Act Mo, 33 of 2007) to the Minister of Telecommunications and
Postal Services

Braodbond infraCo was set up as g state owned enterprise to lower the cost of occess to
telecommunicotion network and facilities in order to lower the cost to communicate and specifically
broadband access for South African consumers. if we are to reap the synergies from state gwned
enterprises who operate in the telecommunications space then responsibility for Brogdbond infraCo
should reside with the Minister of Telecommunications ond Postal Services.

Transfariing the powers, functions and duties assigned to the Minister of Telecommunications and
Postal Services in the Sentech Act, 1996 (Act o, 53 of 1996) to the iviinister of Communications.

Sentech’s primary function is broodcasting signoi distribution which it provides to the SABC and
tommercial broadcosters. Sentech’s activities should be limited to this function ond hence should
report to the Minister of Communications.,

Sentech did attempt to enter the telecommunicotions spoce but its commercial broadband services
were d fuilure and the service uitimately had to close down, Treasury has also consistently refused to
provide funding for Sentech to operate in the broadband retaif market.

Sentech has valuable broodband spectrum. Again if we are to reap the synergies from state owned
enterprises who operate in the telecommunications space then this spectrum should be transferred
to InfraCo which should report directly to the Minister of Tefecommunications and Postal Services. By
doing this government will be in a better position to ochieve its objectives for broadband in this
country. PN

- ’
P

The transfer Bf spectrum from Sentech to InfraCo cannot be done in o proclomation but by
application to ICASA for g transfer of spectrum.
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From: Ashu

Sent: Friday, 25 July 2014 8:42 AM

To: Tony Gupta

Subjeri: Fwd: proclamtion new 18 suly 2014 (clean).docx
Attachments: proclamtion new 18 july 2014 [clean).docx

sent from my Samsung Galaxy smartphone.

emme- Original message —------

From: Faith Muthambi

Date:;25/07/2014 08:33 {GMT+02:00)

Ta: Ashu

Subject: proclamtion new 18 July 2014 (clean).docx

These sections must be transferred to the Minister of Communications.

sent from mvy iPad




The following powers, functions and duties in the Electronic Communications Act, 2005 (Act
No. 36 of 2005) (“ECA”) should be transferred to the Minister of Communications to give effect
to the separation of broadcasting from telecommunications and postal services

53 Deals with the power of the Minister to make policies and to issue policy
directions to 1CASA, This power must bc exercised by the Minister of
Communications to the extent that it desls in any way with a broadcasting
service or matters related to broadcasting (e.g. brozdceasting signal distribution,
broadcasting infrastructure)

The power assigned to the Minister in section 3 must be exercised by the Minister of
Communications to the extent thar It deals in any way with a broadcasiin g service or
an  clectronic  communications  facility, electronic communications service or
electronic communicetions network service used for or in the provivion uof a
broadcasting service.

s4(5) Deals with the duty imposed on ICASA to inform the Minister of i{s intention to
make regulations 2nd to provide the Minister with a copy of those regulations.
To the extent that any such regulations deal in any way with a3 broadcasting
service or matters refated to Droadeasting, ICASA must inform the Minister of
Communications of its intention to make such regulations and mast provide the
Minister of Communications witk & copy of those regulations.

The reference to the Minister in section 4(3) must be construed as a reference to the
Minister of Communications ro the extent that ICASA intends to make regulations
which in any way deal with a broadvasting service or an electronic communications
Jacility, electronic commumications service or electronic communications network
service used for or in the provision of ¢ broadcasting service.

= - i -
. . “

55(6) Deals with the power of the Minister to issue a policy direction to ICASA in
respect of applications for individus] electrenic communications network service
licences, To the extent that it is intended that the electronic communications
network service is to be used for the provision of breadcasting services, the
Minister of Commnnications must exercise this power,

The power assigned to the Minister in section 5(6) must be exercised by the Minister
of Communications 1o the extent that it is intended that the electronic
communications network service is 1o be used for the provision of a broadvasting
service.



s34(2) Deals with the power, function and duty of the Minister to approve the national
radio frequency plan. To the extent that any part of the nztioral radio frequency
plan deals with broadcasting radio frequency bands, the Minister of
Communications must approve thzt part of the plan.

The power, and finction and dury assigned 1o the Minister in section 34¢2) must be
exercised and performed by the Minister of C onmnarications to the extent that any
purt of the national radio frequency plan deals with broadcasting radio frequency
bands.

s34(T)(e)iii)  Deals with the duty imposed on ILARA to consukt witk the Minister to co-
ordinate a plan for the migration of existing users to make available radio
frequency spectrum. To the extent that this relates to any part of the national
radio frequency plan which deels with the broadcasting radio frequency bands
or with the migration of any broadeasting services, ICASA must consult with the
Minister of Communications.

The reference to the Minister in vection 34t 7Hc)fiii) must be consirued as a reference
10 the Minister of Communications to the exient that ICASA's preparation of the
national radio frequency plan relates to any part of the national radio frequency plan
which deals with the broadcasting radio frequency bands or with the migration of any
broadcasting servicey

s60(1) Deals with the duty imposed on ICASA to consult the Mipister on sporting
events of national interest. ICASA must consuti with the Minister of
Communrications and the Mindster of Sport.

The reference to the Minister in section 60¢1) musi be construed us a reference 10 the
Minister of Communications.

-
» . - 4
-

565 end s66  Deals with limitations on control of commercial broadcasting services. This
Feference in s65(7) and (8) and in s65(7) and (8) must be construed as s reference
to the Minister of Communications.

The reference to the Minister in section 65(7) and (8) and in section 66{7) and (8)
musi be consirued as a reference to the Minister of C onImMURICATIONY.



5798 Deals with the power of the Minister to request data, informetion and
documents from JCASA or sy person. The Minister of Communications must
exercise this power to the extent that it deals with broadeasting and
broadcasting related matters.

The powers assigned lo the Minister in section 798 must be exercised by the Minister
of Communications 1o the extent that it deals with a broadcasting service or an
electronic communications service or an electronic communications network service
used for or in the provision of a broadcasting service.
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From: Ashu

Sent: Friday, 25 July 2014 9:24 AM

To: duduzani.zuma@gmail.com

Subject: Fwd: proclamtion new 18 July 2014 (clean).docx
Attachments: proclamtion new 18 July 2014 (clean}.docx

Sen from iy Samasu: Gty Amaniphone.

-------- Onginal NESSALE ~ammmvmn

From: Faith Muthambj
Dare:25/07/2014 08:39 (GMT+02:00)

To: Ashu

Subject: proclamtion new 18 July 2014 (clean).docx

These sections must be transferred to the Minister of Communications,

Sent from my iPad




The following powers, functions and duties in the Electronic Communications Act, 2005 (Act
No. 36 of 2005) (*ECA”) should be transferred to the Mirister of Communleations to give effect
10 the separation of broadeastiag from telecommunications and postal serviceg

s3

84(5)

s5(6)

Deals with the power of the Minister to make policies and to issue policy
directioas to JCASA. This power must be exercised by the Minister of
Communications to the extent tast it desls in any way with a broadcasting
service or matters related to broadcasting (e.g. broadcasting signa) distribution,
broadcasting infrastruciure)

The power assigned 1o the Minister in section 3 must be exercised by the Minister of
Communications to the extent thay it deals in any way with a broadcasting service or
an electronic  communications Jacility,  elecironic communications  service o
electronic communications network service wsed for or in phe provision of a
broadeasting service.

Deals with the duty imposed on ICASA to inform the Minister of its intention to
make regulations and to provide the Minister with a copy of those regulations,
To the extent timat any such regulstions deal in any way with a breadcasting
service or matiters related to broadessting, ICASA mast inferm the Minister of
Communicstions of its intention to make such regulations ang mus( provide the
Minister of Communications with 4 copy of those reguiations.

The reference to the Minister in section 4(5) must be construed a8 a reference to the
Minister of Communications to the extent that ICASA4 intends to make regulations
which in any way deal with a broadcasting service or an electronic communications

Jacility, electronic communications service or electronic conymunications network

service used for or in the provision of a broadcasting service,

v - -
- - .
- -
-

Deals with the power of the Minister to jssue a policy direction to ICASA in
respect of applications for individual electronic communications network serviee
licences, To the extent that it is intended that the electronic communications
Letwork service is to be used for the provision cf broadcasting services, the
Minister of Communications maust exercise this power,

The power assigned to the Minister in section § {6) must be exercised by the Minister
of Communications 1o the extent that it is imtended that the electronic
communications network service is 10 he used Jor the provision of a broadcasting
Service,




s34(2)

s34 TN ()i

s60(1)

865 and s66

Deals with the power, function and duty of the Minister to approve the naticnal
radio frequency plan. To the extent that any part of the national radio frequency
plan deals with broadessting radio frequency bands, the Minister of
Communications must approve that part of the pian.

The power, and function and duty assigned to the Minister in section 34(2) must be
exercised and performed by the Minister of C Ommunications 10 the extent thai any
part of she national rudio Srequency plan deals with broadeasting radio [frequency
bands.

Deals with the duty imposed on ICASA t¢ consuit with the Minister to co-
ordinate a plsn for the migration of existing users to make available radio
frequency spectrum. To the extent that this relates to any part of the nationa)
radio frequency plan which deals with the broadcasting radio frequency bands
or with the migration of any broadcasting services, ICASA must consult with the
Minister of Communications,

The reference to the Minister in section 34(7)(c)(iii) must be construed as a reference
to the Minister of Communications 10 the extent that [CASA's prepuration of the
national radio frequency plan relates to any part of the national radio Srequency plan
which deals with the broadeasting radio Jrequency bands or with the migration of any
broadcasting servicey

Deals with the duty imposed on ICASA to consult the Minister on sporting
events of national interest, ICASA maust consult with the Minjster of
Communications and the Minister of Sport,

The reference to the Minister in section 60(1) must be construed as a reference to the
Minister of ‘Communications.,

Desals with limitations on control of commzreial broadeasting services. This
reference in $65(7) and (8) and in s66(7) and (8) must be construed asa reference

to the Minister of Communications,

The reference 1o the Minister in section 65(7) and (8) and in section 66(7) and (&)
must be construed as o reference 1o the Minister of Commumications,




s7983

Deals with the power of the Miaister to request data, information and
documents from ICASA or any person. The Minister of Communications must
exercise this power to the extent that it deals with broadcasting and
broadcastirg related matiers,

The powers assigned to the Minister in section 798 must be exercised by the Minister
of Compumications to the extent that it deals with a broadcasting service or an
electronic communications service or an electronic communications network service
used for or in the provision of a breadcasting service.
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From: Ashu

Sent: Friday, 25 July 2014 842 AM

Te: Tony Gupta

Subject: Fwd: Responsibility for InfraCo and Sentech.docx
Atlachments: Responsibitity for InfraCo and Sentech docx

Sent from my Samsung Galaxy smartphone,

------- Original message --------

From: Faith Muthambi

Date:25/07/2014 08:40 (GMT+02:00)

To: Ashu

Subject: Responsibility for InfraCo and Sentech.docx

Sentech's signal distribution must rest with the Ministry of Communications

Sent from my iPad



Responsibility for InfraCo and Sentech

Transferring the powers, functions and duties assigned to the Minister of Pyblic Enterprises in the
Broadband InfraCo Act, 2007 (Act No. 33 of 2007) to the Miinister of Telecommunications and
Postal Services

Broadband infroCo waos set Up as o state owned enterprise to lower the cost of access to
telfecommunication network and facilities in order to iower the cost to communicate ond specificolly
broodbond access for South African consumers. If we are to reap the synergies from state awned
enterprises who operate in the telecommunications space then responsibility for Broadband InfraCo
shoulid reside with the Minister of Telecommunicotions and Postal Services.

Transferring the powers, functions and duties assigned to the Minister of Telacommunications and
Postal S=rvices in the Sentech Act, 1996 (Act Mo. 63 of 1936) to the Minister of Communications,

Sentech’s primary function is broadcasting signal distribution which it provides to the SABC and
commerciol broadcosters. Sentech’s activities should e limited to this function and hence shouid
report to the Minister of Communications.

Sentech did attempt to enter the telecommunications space but its commerciol broadband services
were o foilure and the service uitimately had to close down. Treasury has also consistently refused to
provide funding for Sentech to operate in the broadband retall market.

Sentech has valuabie broodband spectrum. Agoin if we are to reap the synergies from state owned
enterprises who operate in the telecommunications space then this spectrium shouid be transferred
to InfraCo which should report directly to the Minister of Telecommunications and Postal Services. By
doing this government will be in g better position to achieve its objectives for broadbond in this
country.

The tronsfer of spectrun‘; ’from Sentech to lnfraCc: cannot be done in a proclomation but by
application to ICASA for a transfer of spectrum,
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From: Ashy

Sent: Friday, 25 July 2014 9:25 AM

To: duduzani.zuma@gmail.com

Subjact: Fwd: Responsibility for infraco and Sentech.docy
Attachmengs: Responsibiiity for InfraCo and Sentech.docx

Sen frop my Samywny Galony srvartplisg.

“-===~-= Original message ---e-...

From: Faith Muthambi

Date:25/07/2014 08.40 (GMT+02:00)

To: Ashu

Subject: Responsibiiity for InfraCo and Sentech.docx

Sentech's signal distribution must rest with the Ministry of Communicationg

Sent from my iPad




Responsibility for Infrato and Sentech

Transferring the powers, functions and duties assigned to the Minister of Public Enterprises in the
Broadband InfraCo Act, 2007 (Act Ne. 33 of 2007) to the Minister of Telecommunications and
Postal Services

Broadband InfraCo wos set up os a state owned enterprise to lower the cost of access to
telecommunicotion network and focilities in order to lower the cost te communicate and specifically
broadbond access for South African consumers. If we are to reap the synergies from stote owned
enterprises who operate in the tefecommunications space then responsibitity for Broodband InfraCo
should reside with the Minister of Telecommunications and Postal Services.

Transferring the powers, functions and duties assigned to the Hinister of Telecommunications angd
Postai Services in the Sentech Act, 1956 {Act Mo. 63 of 1895) to the Minister of Communications.

Sentech’s primary function is broadcasting signal distribution which it provides to the SABC and
commercial broodcasters. Sentech’s octivities should be limited to this function and hence shoutd
report to the Minister of Communications.

Sentech did attempt to enter the telecommunications space but jts commerciol broadband services
were o failure and the service uitimately had to close down, Treasury has afso consisten tly refused to
provide funding for Sentech to operate in the broadband retoil market,

Sentech has valuable broadband spectrum. Again if we are to reap the synergies from state owned
enterprises who operate in the telecommunications space then this spectrum should be tronsferred
to InfraCo which should report directly to the Minister of Telecommunications and Postal Services. By
doing this government will be in a better position to ochieve its objectives for broadband in this
country.

- "

The transfe}'bf spectrum from Sentech to InfroCo connot be done in o proclamation but hy
application to ICASA for o transfer of spectrum.




From: Ashu

Sant: Tuesday, 29 July 2014 £:06 PM

To: Tony Gupta

Subject: Fwd: LETTER TO THE MINISTER DR S CWELE.pdi
Attachments: LETTER TO THE MINISTER DR S CWELE.pdf

$ent from my Samsung Galaxy smartphone.

-------- Original message -~

From: Faith Muthambi

Date:29/07/2014 16:48 (GMT+02 +00)

To: Ashu

Subject: LETTER TO THE MINISTER DR S CWELE.pdf

Hi Toni

Despite nmy request, the cde is determined to table the matter in cabinet tomorrow He called me that he was
coming 1o Cape Town this rrorning ... | hope he still on his way...

Sent from my iPad




HINISTRY:COMMUNICATIONS

REPUBLIC OF SOUTH AFRICA
Private Sag X745, Pretesia, 0004, Tel +27 12 475 0409

URL: hitpilwwny. gy za

26 July 2014

Dr Siyabonga Cwele, MP
isinister of Telecommunicaticns and Postial Services
120 Plein Strest
CAPE TOWN
8000
BY HAND

Dear Colleague

CABINET MENMO 3 OF 2014 DATED 23R0 JULY 2014: FINAL AMEMDMENTS OF ~-
BROADCASTING DIGITAL MIGRATION POLICY

As part of the cabinet memoranda received for the 23 July cabinet meeting, | noted
the inclusion in an ancillary file of the proposed amendments fo the draft Broadcast
Digital Miyration Policy {the policy).

.The policy was not discussed at the cabinet meeting of the 23" but it's clear from a
reading of the draft that it has a serious and material implication for the management
and sustainability of the South African Broadcasting Corporation (SABC) both in
terms of budget and human resources. Government has embarked on a process of




stabilizing the SABC and 1| am concerned that what is captured in the policy when
read with the Broadcasting Digital Migration Regulations (DTT regulations) published
by ICASA in 2012 may create challenges for the SABC.

By way of example | refer to the proposal in the policy to a revised commencement
date of 01 November 2014, The DTT regulations require that the SABC commence
digital broadcasting on the commencement date. Due to the numerous delays and
the stop/start nature of the DTT process, broadcasters have scaled down their
preparations for digital migration and dates such as a Movember start date
previousiy proposed by broadcasters in their state of readiness meetings were based
on what are now outdated plans. The SABC wilt not be ready to commence on this
date and | have serious doubts as to whether any other commereial broadcaster will
be ready. The SABC may well then find itself in contravention of the DTT regulations.

There are oiher areas of specific concem which affecls the SABC. The policy
indicates in item 6.3 that a minimum lead time of 3 months is required to produce
the first batch of set top boxes (STB's) but this is for the retail, the unsubsidized
market, those who can afford to pay for a box in full. This pericd does not appear to
include a time for retail distribution, just for manufacture. It makes no sense for the
SABC to rush to commence digitai broadcasting when there are no STB's in the

market.

The policy further indicates that the public acquisition of the subsidized STB's wil
happen as soon as the policy is finalized. This has to go through a public
procurement process and no time-frame has been given for this process.

The policy indicates that there are approximately 13 million households of which
65% (8.45 million) rely exclusively on free to air broadcasting. The rest subscribe to
Top TV, DSTV and now Open View HD - the ETV free to view satellite service.
Those who can afford an STB have already migrated fo the digital free to view and
pay satellite platforms. Of the 8.45 million the policy indicates that 6.2 million “would
find it very difficult to afford STB's" We are only supporting 5.2million of those and on
a sliding scale of between 29 and 77%. These 6.2 million people are the core market
of the SABC.




While serving on the Parlimentary Porffolio Commitiee of Communications it
became clear to us that the migration policy shouid focus on these 6.2million people
as switching off the analogue signal will depend on them - we can't simply deprive
our people of the services of the public broadcaster in June 2015, the ITU date. We
will have delivery protests in the streets and play into the hand of our detractors.

The policy also imposes obligations on the Minister of Communications. So in the
proposed amendment of paragraph 3 of the Policy (the pages are unfortunately not
numbered} the switch-off date for the analogue signal is to be determined by me
after engaging with cabinet and the relevant stakeholders. | have not been consulted

on this provision either.

I'have not canvassed in detail the concemns | have with the policy given the serious
consequences it has for the SABC except to detail some examples. | hereby request
that the Minister of Telecommunications and Postal Services consult with the
Minister of Communication before re-tabling the policy at cabinet for approval so that
we may address these concerns in advance,

Yours faithfully

MS FAITH MUTHAMB, WP

MINISTER OF COMMUNICATIONS
. — -f-'

DATE Q01— O 17 &




ErET = .

From; Faith Muthambi

Sent: Friday, 01 August 2014 11:40 AM

To: Ashu

Subject: final proclamation 01 August 2014.docx
Attachments: final proclameation 01 August 2014.docx

See attached Proclamation rhat President must sign

Sent from my iPad




PROCLAMATION
by the
President of the Republic of South Africo

In terms of section 97 of the Constitution of the Republic of South Africa, 1996, ! hereby transfer the powers,
functions and duties entrusted by the specified legistation, and a|) amendments thereto, to the specified
Cabinet member as set out in the Schedule in Englishand ... with effect from the date of publication of
this Proctamation in the Gazette,

Given under my Hand and the Sea) of the Republic of South Africaat ... this ... day of ........... » Two
Thousand and Fourteen.

President
By Order of the President-in-Cabinet:

Minister of the Cabinet




SCHEDULE

and the powers and functions entrusted by the
@ Cabinet member as executive authority of that

department mentioned in column 2 of the tables, are transferred to the Cabinet member mentioned in

column 3 of the tables,

1,1 Communications Related Legislation:
| Column 1 Column 2 Column 3
Legislation Previous Cabinet iinister Mew Cabinet Minister

Electronic Communications Act,
| 2005 {Act No. 36 of 2005):

{a) The power assigned to the
Minister in section 3 to the extent
that it deals in any way with a
broadcasting  service or an
electronic communications facility,
electronic communications service
or electronic  communications
network service used for or in the
provision of a broadcasting
service.

{b) The reference to the Minister
in section 4({5) to the extent that
ICASA intends to make regulations
which in any way deal with g
broadcasting  service or an
electronic communications facility,
&lactronic communications, service
or electronic  communications
network service used for or in the
provision of 2 broadcasting
service,

() The power assigned to the
Minister in section 5(6) to the
extent that it is intended that the
electronic communications
network service is to be used for
the -provision of a broadcasting
service,

{(d) The power assigned to the
Minister in section 34(2) must be
exercised and performed to the
extent that any part of the

Minister of Telecommunications
and Postal Services

Minister of Communications




national radio frequency plan
deals with broadcasting radio
frequency bands,

{e) The reference to the Minister
in section 34{7)c){iii) to the extent
that ICASA's preparation of the
national radio frequency plan
relates to any part of the national
radio frequency plan which deals
with the broadcasting radio
frequency bands or with the
migration of any broadcasting
services.

(f) The reference to the Minister in
section 60{1).

{h} The reference to the Minister
in section 65(7) and (8) and in
section 66(7) and (8).

(i) The powers assigned to the
Minister in section 796 to the
extent that it deals with a
broadcasting service or an
electronic communications service
or an electronic communications
network service used for or in the
provision of a broadcasting
service,




(Act No. 63 | Minister of Telecommun
and Postal Services
Minister of Public Enterprises

Sentech Act, 1995 ications Minister of Communications
of 1996

Broadbang Infraco
Act No. 33 of 2007

Act, 2007

Minister of Telecommunications
and Postal Services
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From:; Ellen <ellen@fortuneholdings.co.za> on behalf of Ellen
Sent: Friday, 08 August 2014 9:38 AM

To: Faith Muthambi <faith.muthambi@gmail.com>

Ce: khumaloth®sabc.cozs; Ashu <ashu@sahara.coza>
Subject: Re: final proclamation 01 August 2014.docx

Hon.Min.Muthambi

Sincere apologies for my late responses, my e-maif has been disabled for the last four days.
Thanks for the proposed proclamation.

Regards
Zandile

Sent from my iPad

On Aug 1, 2014, al 11:29 AM, Faith Muthambi <faith.muthambi@gmail.com>
wrote:

> See proposed proclamation the President must sign
>

> <final proclamation 01 August 2014.docx>

>

>

>

> Sent from my iPad
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‘When governance and ethics fail, you get o dysfunctional organization. Sadly those in charge
cannot see that their situgtion is abnormal. That has been the case at the SABC for o long time...”

Former member of the SABC Board

Executive Summary

(i)

(i)

(i)

“When Governance and Ethics Fail” is my report as the Public Protector
issued in terms of section 182(1)(b) of the Constitution of the Republic of
South Africa, 1996 (the Constitution) and section 8(1) of the Public Protector
Act, 23 of 1994 (the Public Protector Act).

The report communicates my findings and what | consider to be
appropriate remedial action following an investigation into a complaint
lodged on 11 November 2011 by Ms Phumelele Ntombela-Nzimande, who
requested an investigation into allegations relating to various corporate
governance failures in the management of the affairs of the South African
Broadcasting Corporation (SABC) by its management Board, financial
mismanagement at the SABC involving the spiralling of financial
expenditure, undue interference by the Minister and Department of
Communications and alleged maladministration with regard to her own exit
from the SABC.
Shortly after the investigation commenced, Ms Charlotte Mampane a former
Senior Executive at the SABC and several other former SABC employees,
lodged a substantially similar complaint which included further allegations.
The further allegations included the irregular appointment of Mr Hiaudi
Motsoeneng to the position of the Acting Chief Operations Officer (COO) by
the SABC despite not having a matriculation (matric) certificate and the
required qualifications; Mr Motsoeneng’s gross fraudulent misrepresentation
of facts by allegedly declaring himself to be in possession of a matric
certificate obtained at Metsimantsho High; the purging of staff by the latter
and the former Acting Group Chief Executive Officer (GCEO), Mr. Robin
3



(iv)

V)

Nicholson, the subsequent unprecedented escalation of the SABC’s salary
bill, attributed primarily to Mr Motsoeneng’s purging of senior and qualified
SABC officials by the latter and the former Acting Group Chief Executive
Officer (GCEQ) Mr Robin Nicholson, an unprecedented escalation of the
SABC's salary bill, attributed primarily to Mr Motsoeneng'’s purging of senior
officials, irregular employee appointment and irregular salary increments
including Mr Motsoeneng's own 3 salary increases taking his remuneration
increments, package from R1.5 million per annum to R2.4 million per

annum in a single year.

As the investigation drew towards a conclusion, the investigation team was
approached by a whistle-blower on 20 May 2013, who alleged that the
SABC had irregularly appointed a Chief Financial Officer (CFO) whose
recruitment had allegedly been initiated and facilitated by a senior official of
the Department of Communications on the then Minister’s instructions.

On analysis of the complaints the following eight (8) issues were considered

and investigated:

(a) Whether the alleged appointment and salary progression of Mr.
"Motsoeneng, the Acling Chief Operations -Officer, were irregular and

accordingly constitute improper conduct and maladministration;

(b) Whether Mr. Motsoeneng fraudulently misrepresented his qualifications
to the SABC, including stating that he had passed matric when applying

for employment;

(c) Whether the alleged appointment(s) and salary progression of Ms. Sully
Motsweni were irregular and accordingly constitute improper conduct

and maladministration;



——

(vi)

(vii)

(d)

(e)

(f)

(9)

(h)

Whether the alleged appointment of Ms Gugu Duda as CFO was
imegular and accordingly constitutes improper conduct and

maladministration;

Whether Mr Motsoeneng purged senior officials at the SABC resulting
in unnecessary financial losses in CCMA, court and other settlements
and, accordingly, financial mismanagement and if this constitutes

improper conduct and maladministration;

Whether Mr Motsoeneng imegularly increased the salaries of various
staff members, inciuding a shop steward, resulting in a salary bill
increase in excess of R29 million and if this amounted to financial
mismanagement - and  accordingly improper conduct and

maladministration;

Whether there were systemic corporate governance failures at the

SABC and the causes thereof; and

Whether the Department and former Minister of Communications
unduly interfered in the affairs of the SABC, giving unlawful orders to
the SABC Board and staff and if the said acts constitute improper

conduct and maladministration. - «

The investigation included research and analysis of relevant laws and other

applicable regulatory prescripts, correspondence, sourcing and analysis of

corporate documents, telephonic and face to face interviews with current

and former officials of the SABC and the Department of Communications
(DOC), former Board Members of the SABC and the former Minister of

Communications.

In arriving at the findings, | have been guided by the standard approach
adopted by the Public Protector South Africa as an institution, which simply

5
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(viii)

(ix)

x)

involves asking: What happened? What should have happened? Is there a
discrepancy between what happened and what should have happened? If
there is a discrepancy, does the conduct amount to improper conduct or

maladministration and, in this case, also abuse of power?

As is customary, the “what happened” enquiry is a factual question settied
on the assessment of evidence and making a determination on a balance of
probabilities. | must indicate though that we rely primarily on official
documents such as memoranda and minutes and less on viva voce
evidence. The question regarding what should have happened on the other
hand, relates to the standard that the conduct in question should have
complied with. In determining such standard | was guided, as is customary,
by the Constitution, national legislation and applicable policies and
guidelines, including corporate policies and related sector and international
benchmarks. Key among corporate policies, were the general SABC Articles
of Association and the Broadcasting Act 4 of 1999. The benchmarks
considered included guidelines contained in the King Il Report on corporate

governance.

Principles developed in relevant previous Public Protector Reports, referred

]

to as touchstones, were also taken into account as customary and in pursuit-
of consistency. A key report relied on in regard to corporate governance is
the report titled “Not Above Board”, report no 2 of 2013/14 dealing with
findings and remedial action relating to allegations of maladministration by
the Eastern Cape Gambling Board relating to the irregular appointment of
the Chief Executive Officer.

| also took into account submissions made by relevant parties, including
former employees, the current SABC Board and the complainants, following
the Provisional Report being made available to them.
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(xi)

(i)

(xiii)

(xiv)

In compiling their responses to the Provisional Report, all implicated
recipients were assisted by their attorneys. Ms Pule, MP and DOC Acting
Deputy Director General (DDG) Mr. Themba Phiri, were assisted by Malan
and Mohale Attorneys. Mr Mnggibisa was assisted by F R Pandelani
Incorporated Attorneys. Mr Motsoeneng was assisted by Majavu
Incorporated Attorneys. Ms Duda was assisted by Ndlovu and Sedumedi
Attorneys Incorporated while the SABC was assisted by Mchunu Attorneys.

It must be noted upfront that the arguments presented by some of the
respondents, including Mr Motsoeneng, the current chairperson of the
SABC Board and Mr Mnggibisa, in response to my Provisional Report, are,
with respect, premised on a misunderstanding of the issues investigated

and the laws regulating the operations of my office.

If we take the issue regarding the matric certificate, for instance; the issue
was not whether or not the SABC Board and management knew that Mr
Motsoeneng did not have a matric certificate on appointment to various
posts at the SABC. The issue was simply whether or not Mr Motsoeneng
had fraudulently misrepresented his qualifications to get a job he was not
entitled to as the job required a matric certificate. An ancillary issue was
whether it could be reasongbly concluded that heé had something to dg with
the disappearance of his human resources file and records. The propriety of
changing the advert for the COQO post with the effect doing away
qualification requirements while Mr Motsoeneng was the acting incumbent

was also a source of concern.

The other issue misunderstood by the current SABC Board, whose
submission | have since been advised, was prepared by a lawyer on the
instructions of the current Chairperson, Ms Zandile Tshabalala and to the
exclusion of the rest of the Board, involves failure to appreciate the
distinction between jurisdiction and discretion. In the body of the report, I

explain that there is no bar on my handling a matter that is older than 2
7



sl
N

co4

(xv)

{(xvi)

years and that the requirement is that if | am requested to investigate a
matter that is older than 2 years, the Complainant must furnish me with
compelling reasons why | should consider the request favourably. It is not
for me to convince the respondent that | have compelling reasons to accept
an investigation as argued. If that were the case the discretional power
would shift to the respondent. [n any event the main complaint related to
alleged on going systemic governance problems and harassment of senior
staff by Mr Motsoeneng allegedly because some of them question his
qualifications or alleged fraudulent misrepresentation about same. For
example, the first complainant, Ms Ntombela-Nzimande alleged that her
contract was terminated prematurely because she had raised several
corporate governance issues with the then Acting GCEO, Mr Nicholson.
She alleged that many of the issues she had raised related to the alleged

irregular employment and subsequent conduct of Mr Motsoeneng.

The current Board Chairperson, and Mr Motsoeneng aiso argued that the
provisions of section 9 of the Public Protector Act preclude me from

“investigating matters that have become litigious”.

In the body of the report | point out that the objections are prima.rily due to a
failure to understand the relevant provisions of the Constitution and the

Public Protector Act. Suffice to say that section 182(3) of the Constitution
and section 6(6) of the Public Protector Act, prohibit the review of court
decisions. There is no bar on investigating matters that were not canvassed
in or decided by a court of law. In this regard, it must be noted that
employment matters are generally taken to court on the basis of employee
rights violations. Issues of maladministration or governance failure are rarely
canvassed and if mentioned, that would be done as ancillary issues. | have
clarified that the investigation did not investigate alleged unfair labour
practices. It was simply confined to testing the allegation that Mr
Motsoeneng systematically purged senior and qualified officials in a manner

8
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(xvii)

(xviii}

(xix)

that flouted legal and corporate procedures resulting in the loss of millions of
Rand, and that the Board aliowed this to happen or actively participated.

| am satisfied that the complaints lodged regarding the propriety of various
actors at the SABC were correctly lodged in accordance with section 182 of
the Constitution and sections 6 and 7 of the Public Protector Act, and,

accordingly, fall within my remit.

Other odd arguments made by Mr Motsoceneng and the submission
ostensibly made on behalf of the current SABC Board, are fully addressed
in the body of the report. | must indicate that, in this regard, | found it rather
discouraging that the current SABC Board appears to have blindly sprung to
Mr Motsoeneng’s defence on matters that precede it and which, in my
considered view, require a Board that is serious about ethical governance to
raise questions with him. In fact at times the submission made on behalf of
the Board appeared more defensive on his behalf than himself. This is the
case on the alleged fraudulent misrepresentation of his qualifications. The

submission appeared to be unconcerned cver the allegation that:

“Mr Motsoeneng commilted an act of gross fraudulent misrepresentation
of facts by .declaring himself to.-be in possession-pf a matriculation

certificate obtained at Metsimanisho High School in Qwagwa”

In contrast, dir Miotsoeneng admitted, during his recorded interview, that
he had falsified his matric qualifications and blamed Ms Swanepoel,
whom he said gave him the application form to fill in anything to get the
job. On the completed application form availed by one of the Complainants,
Mr Motsceneng indicated that he passed Standard 10 (‘matric’) in 1981 at
the age of 23 years and indicated five(5) symbols he had purported to have
obtained in this regard.
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(xx)

0adi)

(xxii)

(i)

Mr Motsoeneng further conceded during his interview, as did other
Members of the erstwhile board during their recorded interview, that there
were systemic corporate governance lapses in the SABC, although Mr
Motsoeneng took no responsibility for any of such lapses, blaming
everything on the Board, fellow executives and the Department of
Communications. There was a general admission that a culture of
expediency and ‘quickie gains’ had dominated Board and management

decisions.

During my informal meeting with the SABC Board Chairperson, Mrs
Tshabalala, on Friday 14 February 2014, she graciously acknowledged that
the submission she forwarded. in response to the provisional report was
prepared by her lawyer who had been assisting the SABC prior to her
appointment as she was not familiar with the issues then and that she had
considered it unnecessary to involve the current Board Members, as

members would not have been privy to the issues.

I must indicate that, | would not recommend a similar approach in the future.
As the Chairperson of the SABC Board is not an Executive Chairperson,
board demsmns should be_ made by the Board..Furthermore, the |ssues
raised |n my provisional report needed to be brought to the attention of the
current Board for it to apply its mind to the corporate governance and ethical
challenges it was stepping into. During our meeting | shared my views on
the role of a non-executive chairperson with Ms Tshabalala, who did not

object to such views.

The essence of the allegations investigated was that there was systemic
corporate governance failure at the SABC at the core of which was a
expediency, acutely poor human resources management and a
dysfunctional Board, all of which was said to be primarily due to
manipulative scheming by the SABC's Acting COO, who allegedly lacked

10
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the requisite competencies for the post and manipulated, primarily new

Boards and GCEOs to have his way and to purge colleagues that stood in

his way.

(xxiv) My findings are the following:

(a) Regarding the alleged irregular appointment and salary

progression of ir. Hlaudi Motsceneng, | find that:

1)

2)

3)

The aliegation that the appointment of Mr Motsoeneng as the
Acting COO was irregular is substantiated. By doing allowing Mr
Motsoeneng to act without requisite qualifications and for a period
in excess of three (3) months without the requisite Board resolution
and exceeding the capped salary allowance, the SABC Board
acted in violation of the SABC’s 19.2 Articles of Association which
deals with appointments, SABC Policy No HR002/98/A-Acting in
Higher Scale and Chapter 5 of the Broadcasting Act, which
regulates acting appointments and this constitute improper
conduct and maladministration.

The former SABC Board's Chairperson, Dr Ben Ngubane further
acted irregularly when he ordered that the qualification
requirements for the appointment to the position of COQO be altered
to remove academic qualifications as previously advertised, which
was clearly aimed at tailor making the advert to suit Mr
Motsoeneng’s circumstances. This constitutes improper conduct
maladministration and abuse or unjustifiable exercise of power.

The allegation that Mr. Motsoeneng's salary progression was
irregular is also substantiated in that Mr Motsoeneng received

11
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4)

5)

salary appraisals three times in one year as, hiking his salary as
Group Executive Manager: Stakeholder Relations from R 1.5
million to R2.4 million. His salary progression as the Acting Chief
Operations Officer concomitantly rose irregularly from R122 961 to
R211 172 (63% increase) in 12 months and was in violation of Part
IV of SABC's Personnel Regulations and SABC Policy No
HR002/98/A-Acting in Higher Scale and this constitute improper

conduct and maladministration.

While | have accepted the argument presented by Mr Motsoeneng,
the current GCEQO and the chairperson of the current Board that
salary increases at the SABC are negotiated without any
performance contracts or notch increase parameters, | am unable
to rule out bad faith in Mr Motsoeneng in the circumstances that
allowed 3 salary increases in one fiscal year resulting in Mr
Motsoeneng's salary being almost doubled. My discomfort with the
whole situation is exacerbated by the fact that all were triggered by
him presenting his salary increase requests to new incumbents
who would have legitimately relied on him for guidance on
compllance with corporate_ prescrlpts and ethics..It cannot be said
that he did not abuse power and/or his position to unduly benefit
himself although on paper the decisions were made by other
people. The approval of Mr Motsoeneng's salary increments by the
GCEOQO’s and the Chairperson of the Board at the time, Dr Ben
Ngubane was, accordingly, irregular as it was in violation of Part
IV of SABC's Personnel Regulations and SABC Policy No
HR002/98/A-Acting in Higher Scale and constitutes improper

conduct, abuse of power and maladministration.

The SABC Human Resources Department failed to keep proper

records regarding Mr Motsoeneng’'s documentation and other
12
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(b)

Human resources matters dealt with in this report and this

constitutes improper conduct and maladministration.

The SABC Board’s failure to exercise its fiduciary obligations in the
appointment and appropriate remuneration for the Acting Chief
Operations Officer for the SABC was improper and constitutes
maladministration.

Regarding Wir Motsoeneng’s alleged fraudulent misrepresentation

of his qualifications to the SABC when applying for employment

including stating that he had passed matric, | find that:

1)

The allegation that Mr Motsoeneng committed fraud by stating in
his application form that he had completed matric from
Metsimantsho High School is substantiated. By his own admission
during his interview, Mr Motsoeneng provided stated in his
application form that he had passed standard 10 {matric), filled in
made-up symbols in the same application form and promised to

supply a matric certificate to confirm his qualifications. He did so
’knowing that he had not completed matric and did not have the

promised certificate. His blame of Mrs Swanepoel and the SABC
management that stating that they knew he had not passed matric,
is disconcerting. If anything, this defence exacerbates his situation
as it shows lack of remorse and ethical conduct. Mr Motsoeneng’s
conduct regarding his matric results has been unethical
continuously since 1995. The conduct is improper and constitutes
a dishonest act as envisaged in 8(4)(a)(ii) and (iii) of the Public

Protector Act.

13
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3)

4)

5)

The allegation that Mr Motsoeneng was appointed to several posts
at the SABC despite having no qualifications as required for such
posts, including a matric ceriificate, is substantiated and this

constitutes improper conduct and maladministration.

Mr Motsoeneng would have never been appointed in 1995 had he
not lied about his qualifications. He repeated the matric
misrepresentation in 2003 when he applied for the post of
Executive Producer: Current Affairs to which he, accordingly

should never have heen appointed.

| am also concerned the Mr Motsoeneng's employment file
disappeared amid his denial of ever falsifying his qualification and
that at one point he used the absence of such information to
support his contention that there was no evidence of this alleged
fraudulent misrepresentation. The circumstantial evidence points
to a motive on his part although incontrovertible evidence to allow
a definite conclusion that he indeed cause the disappearance of
his employment records, particularly his application forms and CV
could not be found.

- -

The SABC management and Human Resources unit failed to
exercise the necessary due diligence or risk management to avoid
the misrepresentation and/or to act decisively when the
misrepresentation was discovered. He also failed to ensure
information as required by law. This constitutes improper conduct

and maladministration,

14



i o 3 P
4 ‘_:'J..nl’}' _}O‘!‘Z’

(c) Regarding the alleged irregular appointment(s} and salary

progression of Ms Sully Motsweni, | find that:

1)

The allegation of irregularities in the appointment of Ms Sully
Motsweni to the position of General Manager. Compliance and
Operation and Stakeholder Relations and Provinces on 30 June
2011 to 31 January 2012; Head: Compliance and Operation on 01
February 2012 to date; Acting Group Executive: Risk and
Governance on June 2012 to date and subsequent salary
increments taking her from R960 500.00 per annum to R1.5 million
per annum are substantiated. The HR records show that Ms Sully
Motsweni's appointments and. salary progressions were done
without following proper procedures and was in violation of sub-
section G3 of DAF and Part IV of the Personnel Regulations was
imegular and therefore this constitutes abuse of power and

maladministration.

(d) Regarding the alleged irregular appointment of Ms Gugu Duda as
the Chief Financial Officer (CFO), | find that:

1)

2)

"
- -

The aflegation regarding Ms Gugu Duda b;éing irregularly
appointed to the position of CFO, through the interference of the

Department of Communications, is substantiated.

Ms Duda, who was appointed to the position of CFO during
February 2012, was not an applicant for the position, which was
advertised. Interviews were conducted with shortlisted applicants
and a recommendation was made by the SABC Board to the
Minister of Communications, Ms Pule as the shareholder. Mr Phiri,
from the Department of Communications, and Mr Motsoeneng,

from the SABC orchestrated the appointment of Ms Duda long
15
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after the recruitment and selection process had been closed. Ms
Duda was interviewed on 07 February 2012, without having
applied for said post. The interview occurred after the submission
of the Board's recommendation, of the appointment of a
legitimately selected candidate, Mr Daca, to Ms Pule on 31
January 2012, which, recommendation was rejected by her.

3) The conduct of the SABC management, particularly Mr
Motsoeneng and the Board, in the appointment of Ms Duda, as the
CFO of the SABC, was in violation of the provisions of section
19.1.1 of the Articles of Association and Broadcasting Act and
accordingly unlawful. The appointment was grossly irregular and
actions involved constitute improper conduct, maladministration

and abuse of power.

4) Although ! could not find conclusive evidence that Ms Pule
personally ordered that Ms Duda’s CV be handed over to the
SABC and that the Board interview her against the law as alleged,
there is sufficient evidence that suggests an invisible hand from
her direction and that of Mr Mngqibisa, to which we can
'Iégitimately attribute this gross irregularit')‘r.' in any event, if we
accept that Ms Pule was not involved as per her denial, it is
unclear why she would have speedily approved the appointment
as she did, when the irregularities were obvious. The conduct of
Ms Pule as Minister of communications was accordingly improper
and constitutes maladministration.

(e) Regarding #r Motsoeneng’s alleged purging of senior staff
members of the SABC resdlting in unnecessary financial losses in

CCMA, court and other settlements, which amounts to financial

mismanagement, | find that:

16
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1)

. 2)

The allegation that Mr Motsoeneng purged senior staff members
leading to the avoidable loss of millions of Rand towards salaries
in respect of unnecessary and settlements for irregular
terminations of contracts is justified in the circumstances SABC
human resources records of the circumstances of termination and
Mr Motsoeneng’s own account show that he was involved in most
of these terminations of abuse of power and systemic governance
failure involving irregular termination of employment of several
senior employees of the SABC and that the SABC lost millions of
Rand due to procedural and substantive injustices confirmed in
findings of the CCMA and the courts. Some of these matters were
settled out of court with the SABC still paying enormous amounts
in settlements. The fact that the evidence shows Mr Motsoeneng's
involvement in most of this matters and the history of conflict
between him and the majority of the employees and the former
employees makes it difficult to rule out the allegation of purging.
Even if purging is discounted, recklessness appears to have been

endemic supporting the narrative on the culture of expediency.

SABC records show that Mr Motsoeneng played the following role

in the dismissals:
Direct involvement

(aa) Mr Motsoeneng directly initiated the termination of the
employment of Messrs Bernard Koma, Hosia Jiyane, Sello
Thulo, Montienyane Diphoko and Mesd Mapule Mbalathi
and Ntswoaki Ramaphosa who participated in Mr

Motsoeneng's disciplinary hearing held in Bloemfontein.

Advice to the board
17
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(aa)

Mr Motsoeneng advised the Board not to renew the
employment contracts of Mesd Ntombela-Nzimande and
Mampane.

History of conflict

(aa)

(bb)

{cc)

Mr Motsoeneng had a dispute with Ms Duda before her
suspension as well as an altercation with Ntombela-
Nzimande, who later alleged with the corroboration of
others that Mr Motsoeneng influenced the premature

termination of her employment contract.

Although one or more withesses pointed a finger at Mr
Motsoeneng regarding the termination of the employment
of Dr Saul Pelle, Ms Nisiepe Mosoetsa, Ms Cecilia Phillips,
Ms Sundi Sishuba, Ms Lorraine Francois, Ms Nompilo
Dlamini, no credible evidence was found to back the
allegation.

Mr Motsoeneng’s actions in respect of the abovementioned
suspensions and terminations, where evidence clearly
shows his irregular involvement, constitutes improper

conduct, abuse of power and maladministration.

The results of many of the individuals in questions support the

allegation that there was maladministration in the processes

involved leading to avoidable financial losses as can be seen

below:

18
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(aa)

(bb)

(cc)

(dd)

(ff)

(gg)

Mr Bernard Koma was the lead witness in his disciplinary
hearing received a 12 months' settlement award at the
CCMA with his attorneys on condition that he withdrew his
civil case against the SABC after spurious charges had
been levelled against him;

Mr Montlenyane Diphoko who had testified against Mr
Motsoeneng in his disciplinary hearing, was reinstated after
CCMA ruling, aimost three years after SABC had

terminated his contract;

Mr Hosia Jiyane, who had testified against Mr Motsoeneng
in his disciplinary hearing, endured a disciplinary process
that dragged for two years before he won the case against
the SABC. However, Mr Motsoeneng opposed the finding
of not guilty;

Dr Saul Pelle won his case at the Labour court for
reinstatement but SABC refused to reinstate him and

-

offered him 12 months’ settlement payout;

Ms Nisiepe Masoetsa was reinstated after her labour
dispute case against the SABC dragged for three years in
the Labour court ,

Ms Cecilia Phillips was suspended for four months without
charges being brought against her by the SABC;

Mr Sello Thulo, who had testified against Mr Motsoeneng
in his disciplinary hearing, was dismissed, allegediy after

Mr Motsoeneng said ‘... get that man out of the system’:
19
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(hh)

(ii)

40)

(kk)

(Il

(mm)

(nn)

Mr Thabiso Lesala received a substantial settlement award
offered to him through his attorney at the CCMA and he
was asked to withdraw his case as a condition of the

seftlement;

Ms Charlotte Mampane’s employment contract was
terminated prematurely in March 2012 instead of October
2013 for being redundant. A settlement award was given to
her for the remainder of her contract;

Ms Phumelele Ntombela-Nzimande's employment contract
was terminated prematurely, and she was awarded
settlement payment for the remainder of 13 months of her

contract;

Ms Gugu Duda was suspended indefinitely since
September 2012 to date without expeditious finalisation of

the disciplinary proceedings against her;

Ms Sundi Sishuba has been suspended for two and half
years, so far no charges have been brought against her;

Ms Loraine Francois was suspended for months but won
her case at the CCMA and was reinstated to her post; and

Ms Nompilo Dlamini won her case in the Labour court, the

SABC appealed the ruling to the High court, the matter is
due to be heard in April 2014,

20
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(f)

Whether Mr Motsoeneng irregularly increased the salaries of

various staff members, including a shop steward, resulting in a

salary bill increase in excess of R29 million and if this amounted

to financial mismanagement and accordingly improper conduct

and maladministration

1)

2)

3)

4)

S)

The allegation that Mr Motsoeneng irregularly increased the
salaries of various staff members is substantiated.

Mr Motsceneng unilaterally increased salaries of, Ms Sully
Motsweni, Ms Thobekile Khumalo, a shop steward and certain
freelancers without following Part IV of the SABC Personnel

Regulations.

These irregular and rapid salary progressions contributed to the
National Broadcaster's unprecedented salary bill escalation by
R29 million.

Had the SABC Board stopped him, Mr Motsoeneng’s would have
also recklessly proceeded to. convert contract staff members
without proper financial planning in compliance with Human

Resources Policies.

Mr Motsoeneng’s conduct was irregular and amounts to improper

conduct and maladministration.
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(g) Regarding the alleged systemic corporate governance failures at
the SABC and the causes thereof, | find that:

(h)

1)

2)

3)

4)

All the above findings are symptomatic of pathological corporate
governance deficiencies at the SABC, including failure by the
SABC Board to provide strategic oversight to the National
Broadcaster as provided for in the SABC Board Charter and King
Ill Report.

The Executive Directors (principally the GCEQO, COO and CFO)
failed to provide the necessary support, information and guidance
to help the Board discharge its fiduciary responsibilities effectively
and that, by his own admission Mr Motsoeneng caused the Board

to make irregular and unlawful decisions.

The Board was dysfunctional and on its watch, allowed Dr
Ngubane to effectively perform the function of an Executive
Chairperson by authorizing numerous salary increments for Mr

Motsoeneng.

Mr‘ Motsoeneng has been allowed by su¢cessive Boards to -
operate above the law, undermining the GCEO among others, and
causing the staff, particularly in the Human Resources and

Financial Departments to engage in unlawful conduct.

Regarding the allegation that the Department and Minister of

Communications unduly interfered in the affairs of the SABC,
giving unlawful orders to the SABC Board and staff, | find that:

22
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2)

3)

4)

5)

6)

The allegation that the Department and Minister of
Communications unduly interfered in the affairs of the SABC, is

substantiated.

Former Minister Pule acted improperly in the handling of her role
as the Shareholder Reprehensive in the SABC and Executing
Authority.

Amongst her most glaring transgressions was the manner in which
she rejected the recommendation made by the Board for the
appointment of the CFO and the orchestrated inclusion of Ms
Duda’s CV. Her withdrawal of certain power from the Board was

also not in line with the principles of Corporate Governance.

Her conduct accordingly constitutes a violation of the Executive

Ethics Code and amounts to an abuse of power.

Mr Phiri the Acting DDG of Department of Communication, acted
unlawfully in submitting Ms Duda's CV to Mr Motsoeneng for her
inclusion in the subsequent interview by the Board after the
selection process"-had been concluded and recommendations
already submitted to the Minister for approval of the CFO's
appointment and his conduct in this regard was improper and

constitutes maladministration.

In its unlawful interference, the department of Communications
was aided and abated by Mr Motsoeneng who irregularly accepted
receiving Ms Duda’s CV from Mr Phiri and arranged that she be
interviewed as a single candidate after Ms Pule had declined the
recommendation by the Board and ordered the process to start
anew. The conduct of Mr Phiri, Mr Motsoeneng, the Human

23
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Resources Unit and that of the Board was unlawful and had a
corrupting effect on the SABC Human Resources’ practices. The
conduct of the parties involved was grossly improper and

constitutes maladministration.

(xxv) Appropriate remedial action to be taken on my findings of maladministration

as envisaged by section 182(1) (c) of the Constitution is the following:

(a) Parliament Joint Committee on Ethics and Members’ interests

(b)

1)

To take note of the findings against the former Minister of
Communications, Ms Pule in respect of her conduct with regard to
the irregular appointment of Ms Duda as the SABC’s CFO and her
improper conduct relating to the issuing of unlawful orders to the
SABC Board and staff.

The current Minister of the Department of Communications: Hon.

Yunus Carrim

1)

2)

To institute -disciplinary proceedjngs against Mr Thejrba Phiri in
respect of his conduct with regard to his role in the irregular
appointment of Ms Duda as the SABC CFO.

To take urgent steps to fill the long outstanding vacant position of
the Chief Operations Officer with a suitably qualified permanent
incumbent within 90 days of this report and to establish why
GCEOQO’s cannot function at the SABC and leave prematurely,

causing operational and financial strains.

24
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(c)

3) To define the role and authority of the COO in relation to the
GCEO and ensure that overlaps in authority are identified and

eliminated.

4) To expedite finalization of all pending disciplinary proceedings
against the suspended CFO, Ms Duda within 60 days of this

report,

The SABC Board to ensure that:

1) All monies are recovered which were irregularly spent through

unlawful and improper actions from the appropriate persons.

2) Appropriate disciplinary action is taken against the following:

(aa)

(bb)

Mr Motsoeneng for his dishonesty relating to the
misrepresentation of his qualifications, abuse of power and
improper conduct in the appointments and salary increments
of Ms Sully Motsweni, and for his role in the purging of
senjor staff members resulting in numerous labour disputes

. -and settlement awards against the SABG;"

Ms Lulama Mokhobo, the outgoing GCEO for her improper
conduct in the approval of the salary increment of Mr

Motsoeneng;

(cc) Any fruitless and wasteful expenditure that had been

incurred as a result of irregular salary increments to Mr
Motsoeneng, Ms Motsweni, Ms Khumalo, a shop steward
and the freelancers, is recovered from the appropriate

persons;

25
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(dd)

(ee)

(i)

(gg)

In future, there is strict and collective responsibility by the
SABC Board members through working as a collective and
not against each other, in compliance with the relevant
legislation, policies and prescripts that govern the National

Broadcaster;

A public apology is made to Ms P Ntombela-Nzimande, Ms
C Mampane and all its former employees who had suffered
prejudice due to the SABC management and Board's
maladministration  involving failure to handle the
administration of its affairs in accordance with the laws,

corporate policies and principles of corporate governance.

All their HR processes pertaining to creation of new posts,
appointments and salary scales and progressions are

reviewed to avoid a recurrence of what happened

The roles and relationship of the SABC Board and COOQ are
defined, particular in relation to the‘ role of a relationship with
the GCEO 16 avoid the paralysié "and premature exist of
GCEQ's while adhering to established principles of corporate

governance.
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A REPORT ON AN INVESTIGATION INTO ALLEGATIONS OF
MALADMINISTRATION, SYSTEMIC GOVERNANCE DEFICIENCIES, ABUSE OF
POWER AND THE IRREGULAR APPOINTMENT OF MR. HLAUDI
MOTSOENENG BY THE SOUTH AFRICAN BROADCASTING CORPORATION
(SABC)

1.

1.1

1.2

1.2.1.
1.2.2.
1.2.3.

1.3

1.3.1.

1.3.2

INTRODUCTION

“When Governance and Ethics Fail” my report as the Public Protector
issued in terms of 182(1)(b) of the Constitution of the Republic of South
Africa,1996 (the Constitution),read with section 8(1) of the Public Protector
Act, 1994 (the Public Protector Act), following allegations of systemic
governance failure, financial mismanagement and various forms of
maladministration in the management of the affairs of the South African

Broadcasting Corporation (SABC).

The report is submitted in terms of section 8(1) of the Public Protector Act
23 of 1995, to:

Hon. Minister of Communications — Mr Yunus Carrim;

* The suspended Chiéf Financial Officer — Mé'Gugu Duda;

Chairperson: SABC Board — Ms Zandile Tshabalala (“Ms Tshabalala"); and

To take cognizance of the report, copies are provided to the following

people in terms of section 8(3) of the Public Protector Act:

The Complainants, Ms Phumelele Ntombela-Nzimande and Ms Charlotte

Mampane;

The Chairpersons of the Joint Ethics Committee, the Honourable Prof
Benjamin Turok and the Honourable Budang Mashile;
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1.3.3 Former Minister of Communications, Hon D Pule, MP,;

1.3.4 Former Chairperson of the Board, Dr B Ngubane;

1.3.5 The Group Chief Executive Officer - Ms Lulama Mokhobo;

1.3.6 The Acting Chief Operations Officer — Mr. Hlaudi Motsoeneng

1.4.

2,

2.1

2.1.1

The report relates to an investigation into a complaint of allegations of
maladministration, systemic governance deficiencies, abuse of power
involving, among others the irregular appointment of Mr. Hlaudi
Motsoeneng, Ms Sully Motsweni and Ms Gugu Duda by the SABC, irregular
termination of the employment contracts of several senior staff members,
among then Ms P Ntombela-Nzimande and Ms C Mampane and financial

mismanagement involving a spiralling salaries bill.

THE COMPLAINT

The investigation was conducted in pursuit of complaints lodged by former
SABC employees, Ms Phumelele Ntombela-Nzimande, former Group
Executive: Human Capital at the SABC ('Ms Ntombela-Nzimande') and Ms
Charlotte Mampane, former Acting Chief Operating Officer at the SABC
(Ms Mampan’é‘), between 11 Novémber, 2011 and 26 Fé‘bruary 2012. The
essence of the complaint focused on the alleged irregular appointment and
conduct of Mr Motsoeneng the Acting Chief Operations Officer (COQ) and
systemic maladministration mainly relating to human resources and
financial management, governance failure at the SABC and irregular
interference by the then Minister of Department of Communications. The

Complainants’ allegations included that:

Mr Motsoeneng, an employee of the SABC, was allegedly appointed to the
position of the Acting COO, despite not having the requisite formal

qualifications, including a matriculation {matric) certificate;
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2.1.2.

2.1.5.

2.16.

3.

3.1,

3.1.1.

Mr Motsoeneng received salary appraisals three times within a period of
one year because of alleged nepotism, favouritism and corruption by the
SABC and the SABC Board;

Since assuming duty as the Acting COO, Mr Motsoeneng had unilaterally
increased the salaries of a shop steward, his personal assistant, Ms
Thobekile Khumalo his own and that of Ms Sully Motsweni;

As a consequence of Mr Motsoeneng’s unilateral raise of staff salaries, the
SABC salary bill increased by R29 milion within three months of his
appointment as the Acting COO;

Mr Motsoeneng had allegedly committed an act of gross fraudulent
misrepresentation of facts by declaring himself to be in possession of a
matric certificate obtained at Metsimantsho High School in Qwagwa; and

Mr Motsoeneng had allegedly been involved in the systemic purging of
approximately 14 qualified and experienced senior SABC officials without

following proper disciplinary procedures in any of the suspensions and

dismissals.

POWERS AND JURISDICTION OF THE PUBLIC PROTECTOR

Mandate of the Public Protector

The Public Protector is an independent constitutional institution established
in terms of section 181(2) of the Constitution to support and strengthen
constitutional democracy through investigating and redressing improper

conduct in state affairs.
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3.1.2.

3.1.4.

3.1.51.

3.1.6.

Section 182(1) of the Constitution provides that the Public Protector has the
power to investigate any conduct in state affairs or in the public
administration in any sphere of government, that is alleged or suspected
to be improper or to result in any impropriety or prejudice, to_report on

that conduct and take appropriate remedial action. Section 182(2) directs
that the Public Protector has additional powers prescribed by legislation.

The Public Protector is further mandated by the Public Protector Act to
investigate and redress maladministration and related improprieties in the
conduct of state affairs; to make findings and; to resolve the disputes

through conciliation, mediation, negotiation or any other means deemed
appropriate by him or her.

Section 7{1)(b)(i) provides that the format and procedure to be followed in

conducting an investigation shall be determined by the Public Protector

with due regard to the circumstances of each case.

Section 6(5)(a) of the Public Protector provides that the Public Protector
shall on his or her own initiative or on receipt of a_complaint be

-

competent to investigate any alleged:

Maladministration in connection with the affairs of any institution in which
the state is the majority or controlling shareholder or of any public entity as
defined in section 1 of the Public Finance Management Act, 1999.

The SABC is a state-owned entity and its conduct amounts to conduct in
state affairs, as a result this matter falls within the ambit of the Public

Protector's mandate.

Further thereto, section 7{4)(a) of the Public Protector Act provides that, for

purposes of conducting an investigation, the Public Protector may direct
30
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3.1.8.

3.1.9.

3.1.9.1

any person to submit an affidavit or affirmed declaration to appear before

him or her to give evidence or to produce any document in his or her

possession or under his or her control which has a bearing on a matter

being or to be investigated.

Section 7(4)(b) provides that, the Public Protector or any person duly
authorised thereto by him or her may request an explanation from any

berson whom he or she reasonably suspects of having information which
has a bearing on the matter being or to be investigated.

In their response to the Provisional Report | issued before finalising the
investigation, the former and current Chairpersons of the SABC Board, Dr
Ngubane and Ms Zandile Tshabalala as well as Mr Mngqibisa and Mr Phiri
chailenged my jurisdiction and powers to investigate the matter using
arguments, that in my considered view show a lack of understanding of the
difference between jurisdiction and discretion and the import of the
provisions of section 6(9) of the Public Protector Act, which grants me
discretional power not to investigate matters that are older than two years if
I 'am not convinced the compelling circumstances exist in favour of my
undertaking of such investigation. They also showed failure to appreciate
the import of tHe constitutional and 'statutory bar on my' review of court
decisions. In their submission, they incorrectly submitted that:

In terms of the Public Protector Act, 1 am not empowered to investigate
complaints that are brought to my attention in relation to matters that
occurred within two (2) years of such complaint being submitted and that |
can only overstep this limitation if, and only if, | can show the existence of
special circumstances that warrant the extension of my jurisdiction.

31



~ebroary 2014

3192

3.1.9.3.

3.1.94.

3.2

3.2.1

3.2.2

it was further argued that | have no power to investigate matters “which
have become litigious” and which are or were deait with by the Courts of
law or settled by agreement between the parties.

The argument purported to be based on the provisions of section 6 of the
Public Protector Act saying, that | am only entitled to investigate
complaints which are brought to my office within two (2) years of the
conduct compiained of taking place.

The contention that | am legally barred from investigating matters that
*have become litigious”, oddly claimed to be premised on the provisions
of section 9 of the Constitution and 6 despite those provisions expressly
limiting the prohibition of Public Protector investigations to matters that-
have been decided by a court of law.

Investigative Powers

Mr Mnggibisa and Mr Phir contended that an implicated person has a
right to cross-examine withesses who appeared before me and implicated
them. They argued that such right is entrenched section 7(9)(a) and (b)(ii)
of the Eublic Protector Act yyhich empowers an qmplicated person, who
has beén subpoenaed undet section 7(4), to “dUéstion” witnesses V\.fﬁ&)
gave adverse evidence against him or her and made reference to decided
cases dealing with the importance of the right to cross-examine in
disputed hearings.

The Supreme Court of Appeal (SCA) judgement in the Natal Joint
Municipal Pension Fund v Endumedi Municipality 2012(4) SA 593
(SCA}, was mentioned by one of the parties, -\'fvho highlighted the
principles set out in the SCA decision with regard to affording an
implicated person the right to cross-examine any person who has given
adverse evidence against him or her. They correctly argued that the Public
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3.3.

3.3.1

3.3.3

3.34

3.3.4

Protector must be absolutely certain of the facts upon which he or
pronounces and if necessary seek corroboration of same. They further
argued that in conducting the investigation, | had not asked for all relevant
information that had a bearing on the matter under investigation and as
such, | cannot make a determination on whether or not the pieces fit

together.
Evaluation of the arguments on investigative powers and jurisdiction

| must indicate that while | agree fully on the right to a fair hearing as a
fundamental component of administrative justice, ! could not quite
comprehend some of the peculiar points the parties were attempting to
make.

| could only conclude that some of the odd arguments regarding the
perceived gaps in the investigation process stem from the misconception
of the mandate, powers and functions of the Public Protector as enshrined
in section 182 of the Constitution and section 6 and 7 of the Public
Protector Act.

Let us start with the issue of jurisdiction. The seems to be a miscanception
that | as Public Protector | have the duty to persuade implicated parties
that | have compelling reasons to investigate a matter reported to me after
two years of the conduct compiained of occurring.

It is important to note that the provision in the Public Protector Act that
such arguments rely on, is section 6, which deals with ‘Reporting matters
to the Public Protector” and additional powers of the Public Protector” The
specific subsection, section 6(9) provides that:

‘Except where the Public Protector in special circumstances within
his or her discretion, so permits, a complaint or matter referred fo the
33
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3.3.5

3.3.6

33.7

Fublic Protector shall not pe entertained unless it is reported to the Public
Protector within two years from the occurrence of the incident or matter

concemed.”

It really is unclear where the parties that argued that | had to persuade
them that special circumstances exist, base their argument. A correct
interpretation of the Act should clearly appreciate that the section is an
empowering rather than limiting clause. It empowers the Public Protector
as an Ombudsman to say no if she or he deems it fit. This is an essential
part of the independence of the Public Protector.

In any event, the main complaint regarding systemic governance failure at
the SABC involving human resources and financial mismanagement with
Mr Motsoeneng allegedly at the centre of corporate governance failure
and related organisationai dysfunctionality, was lodged within less than
two years of occurrence of the alleged acts as such acts were said to be
on-going. The same applies to the alleged interference of the former
Minister and the Department of Communication as the said interference
was alleged to be continuous. The allegation regarding Mr Motsoeneng
not having the correct qualifications was though old, a continuous problem
as he continuedto rise and allegedly continued to harass gnd purge those
that raised this as a concern.

In any event, even if such matters could be successfully argued to be
older than 2 years, it is my discretion to determine if it woulid be a
worthwhile investment in good governance to investigate. In the case of
the SABC, which has been reported widely regarding alleged corporate
governance failure, primarily involving human resources and financial
mismanagement, | would be remiss in my duties as Public Protector, if |
chose to look the other way in the face of complaints being lodged with my
office. Indeed in terms of section 6(4)(a) of the Public Protector Act, |
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3.3.9

3.34

3.35

3.3.6

could even investigate without a complaint in terms of section 182 of the
Constitution and section 6(4)(d) of the Public Protector Act.

The complaints lodged regarding the management of corporate affairs at
the SABC were, accordingly, correctly lodged in accordance with section
182 of the Constitution and sections 6 and 7 of the Public Protector Act,
and accordingly fall within my remit.

I now turn to submissions made by the current SABC Chairperson and Mr
Mnggibisa, among others, regarding fair procedure.

Section 7(1)(b)(i) of the Public Protector Act provides that the format and
procedure to be followed in conducting an investigation shall be

determined by the Public Protector with due regard to the circumstances

of each case,

In exercising the powers conferred on me by section 7(1)}(b)(i) of the
Public Protector Act, | determined the format and procedures to be utilised

in conducting the investigation of the matter.

The parties are right that everyone is entitled to due process. They are
further right in arguing that eviderice, particularly in the form of viva voce
evidence, must be verified and/ or corroborated. In our case we primarily
rely on documentary evidence such as minutes, memoranda and court
papers. Witness statements are primarily used to guide the fact finding
mission. Evidence is always corroborated as can be seen in the sections
dealing with evidence and evaluation of evidence. In fact although as an
Ombudsman, | am entitled to make findings on the balance of
probabilities, a rigorous process, which relies primarily on evidence
corroborated by official records, is employed primarily when dealing with
conduct failure.
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3.37

3.3.8

I am aware, however, that the confusion arises from different
interpretations of Section 7(9) of the Public Protector Act, which provides
that:-

‘9(a) if it appears to the Public Protector during the course of an
investigation that any person is being implicated in the matter investigated
and that such implication may be to the detriment of that person or that an
adverse finding pertaining to that person may result, the Public Protector
shall afford such person an opportunity to respond in connection
therewith, in any manner that may be expedient under the circumstances.

(b)(i} If such implication forms part of the evidence submitted to the Public
Protector during an appearance in terms of the provisions of subsection
(4), such person shall be afforded an opportunity to be heard in
connection therewith by way of giving evidence;

() Such person or his or legal representative shall be entitled, through the
Public Protector, to question other witnesses determined by the Public
Protector, who have appeared before the Public Protector in terms of this

section.”

As dh Ombudsman offide, our processes -gre inquisitorial and’ not
adversarial and all parties are allowed ample opportunity for them to
present their side of the story from the beginning to the end of the
investigation. As indicated in the introduction, all implicated parties,
including Mr Phiri, Dr Ngubane and the entire erstwhile SABC Board were
sent correspondence indicating allegations against them allegations and
asked for responses at the beginning of the process and iater interviewed
during the investigation. A provisional report, with intended findings was
sent to them in a process of further presenting them with an opportunity to
tell their side of the story before | finalise my findings on what | consider
probably happened and the wrongfulness thereof. In an effort to enhance
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3.3.9.

3.3.10.

3.3.11

3.3.12.

due process, the provisional report indicated where each party was being
implicated and on the basis of what evidence and advised that, on the
evidence | had then, | was considering adverse findings against them.

Dr Ngubane, Mr Phiri and other recipients of the Provisional Report were
therefore afforded ample opportunity to respond to the contents of the
Provisional Report and the intended findings that might be made against
them. They used the opportunity, with the assistance of their legal
representatives.

The last issue | wish to deal with is the contention that | have no power to
investigate matters “which have become litigious” and which are or were
dealt with by the courts of law or settled by agreement between the

parties.

While it is clear from section 182(3) of the Constitution that | may not
investigate court decisions, the mere fact that a matter is a subject matter
or aspects thereof are the subject matter of judicial proceedings does not
preclude me from considering an investigation into such a complaint.

. What is understood py investigating court decisions is that | may not look

at actual decisions or judgement of a court of law in the manner that a
superior court would do in terms of review or appeal proceedings.

It is also worth noting that the mere fact that the allegations that are before
me are also a subject matter of a civil or criminal proceeding does not
warrant an assumption that my investigation would interfere with such
proceedings because the ‘two processes involve separate sets of charges,
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3.3.14.

3.3.15.

are decided against Separate standards and result in two separate
outcomes- even if they concern the same afleged act of impropriety’.

itis common cause that parties to a matter are only concerned with issues
relating to the matter involving them. The relief sought only relates to the
specific issue at court, in this instance the resolution of a labour dispute.
My role as a Public Protector is primarily concerned with maladministration
while courts primarily focus on rights infringed. | only deal with rights in the
context of prejudice that may have been suffered due to
maladministration. The issues considered in the context of proper conduct
or maladministration, transcend legality, concerning themselves with good
governance and ethical governance.

The constitutional mandate of my office is to strengthen democracy and to
serve the general public interest by helping to improve the quality of
administration and of service rendered to the citizens by the state
including state owned enterprises such as the SABC and holding such
entities accountable to the Constitution. in the SABC matter, no court
proceeding had ever dealt with allegations of systemic governance failure
primarily involving human resource, financial mismanagement and a
dysfunctional ‘board. Addressing iséues of systemic corp'orate governance
failures by state owned enterprises is in the public interest. | accordingly
would have been in dereliction of duty if I had chosen to ook the other

way.

it will therefore be a discretionary matter for me to decide if | would accept
a complaint for investigation where the matter is also the subject of judicial
proceedings and where allegations of bad administration are an issue.

' Public Service Accountability Monitor, The President, the Public Protector and the sub judice myth in the
Zuma A ffair htp:/www.psam.org accessed on 19 March 2013.
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4.2,

4.3,

44,

4.5.

4.6.

THE ISSUES CONSIDERED BY THE PUBLIC PROTECTOR

On analysis of the complaints and allegations, the following eight (8) issues
were considered and investigated:

Whether the alleged appointment and salary progression of Mr. Motsoeneng,
the Acting Chief Operations Officer, were irregular and accordingly constitute
improper conduct and maladministration:

Whether Mr. Motsoeneng fraudulently misrepresented his qualifications to
the SABC, including stating that he had passed matric when applying for
employment;

Whether the alleged appointment(s) and salary progression of Ms. Suily
Motsweni were irregular and accordingly constitute improper conduct and
maladministration;

Whether the alleged appointment of Ms. Gugu Duda as CFO was irregular
and accordingly constitutes improper conduct and maladministration:

Whether Mr Motsoeneng purged senior officials at the SABC resulting’ in
unnecessary financial losses in CCMA, court and other settiements and,
accordingly, financial mismanagement and if this constitutes improper

conduct and maladministration:

Whether Mr Motsoeneng iregularly increased the salaries of various staff
members, including a shop steward, resulting in a salary bill increase in
excess of R29 million and if this amounted to financial mismanagement and
accordingly improper conduct and maladministration;
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5.2

5.2.1

52.1.1
5212

Whether there were systemic corporate governance failures at the SABC
and the causes thereof: and

Whether the Department and former Minister of Communications unduly
interfered in the affairs of the SABC, giving unlawful orders to the SABC
Board and staff and if the said acts constitute improper conduct and
maladministration.

THE INVESTIGATION

The investigation was conducted in terms of section 182(1) of the
Constitution and sections 6 and 7 of the Public Protector Act.

Scope of the investigation

The scope of the investigation was limited to the items listed in paragraph 4
above.

The timeline of the investigation was limited to November 2011 to November
2013,

Methods of gathering evidence and nature of source documents /
information - - o

Interviews and Meetings

Interviews and meetings were conducted with the following persons:

On 11 March 2013 meetings were held with:

Ms Dina Pule ~ former Minister of Communication;

Other 9 members of the SABC Board;

5213 Ms Lulama Mokhobo — Group Chief Executive Officer: SABC;
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On 15 March 2013 meetings were held with;

5.2.14
5215
5.2.1.6
5217
5218
5219

521.10
5.2.1.11
5.2.1.12

5.2.1.13

5.2.1.14

Dr Ben Ngubane — Chairperson of the SABC Board:

Mr Lerato Nage — Former Acting Chief Financial Officer: SABC;
Ms Gugu Duda — Suspended Chief Financial Officer- SABC;

Mr ltani Tseisi — Former Group Executive: Risk and Compliance;
Mr Thabiso Lesala — Former Head- Human Resources, SABC;

On 19 March 2013 g meeting was held with Ms Phumelele Ntombela-
Nzimande — Former Group Executive: Human Capital, SABC:

On 21 March 2013 a meeting was held with Ms Loraine Francois —
Head: SABC Group Internal Audit;

On 20 May 2013 a meeting was held with Ms Phoebe Malebane -
Former Chief Finance Controller for the SABC; and

On 19 July 2013 a meeting was held with Mr. Hiaudi Motsoeneng-
Acting Chief Operations Officer.

The investigation team met on various dates with other SABC former
employees including Mr Bernard Koma, Ms Charlotte Mampane and

Ms Nompilo Dlamini.

After | issued the provisional report, my investigation team also met
with Mr Nichoison on 14 January 2014,
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5.2.2 Correspondence

The original complaints were contained in letters dated 26 February 2012
and 29 March 2012 from the Complainants to the Public Protector. The
following correspondence was entered into and related information analysed.

5.2.21.

9.2.2.2,

5.2.23.

5.2.24.

5225,

5226

5227

9.2.28.

5229.

Letter dated 13 March 2013 from the Public Protector to His
Excellency President JG Zuma.

Letter dated 5 April 2012 from Dr Ben Ngubane, Chairperson of the
SABC Board to the Public Protector.

Letters dated 4 April 2012; 4 June 2012; 12 June 2012: 28 August
2012 and 3 September 2012 from Ms Lulama Mokhobo — Group Chief
Executive Officer: SABC to the Public Protector.

Letter dated 15 July 2013 and 29 July 2013 from Mr. Hlaudi
Motsoeneng- Acting COO to the Public Protector.

E-mails dated 29 January 2013; 30 January 2013; 11 February 2013
and 15 July 2013 from Ms Theresa Geldenhuys - SABC Company
Secretary to the Public Protector.

Letter dated 28 March 2012 from Ms Ntombela-Nzimande — former
Grellp Executive; Human - Capital, SABC and, E-mails dated 4 Apil
2012; 18 April 2013 and 12 June 2013 to the Public Protector.

Letters dated 28 March 2012: 10 December 2012; 6 February 2013
and 12 June 2013 from Ms Mampane — former Chief Operating
Officer: SABC to the Pubiic Protector.

E-mails dated 18 September 2012 and 13 March 2013 from Mr
Koma—former Manager: News Resources, SABC to the Public
Protector.

E-mails dated 12 Qctober 2012; 18 October 2012; 20 May 2013 and
21 May 2013 from SpencerStuart Recruitment Agency to the Public

Protector,
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5.2.2.1

Documents

Corporate documents such as Human Resources files or records,
memoranda, correspondence, minutes of meetings, Board resolutions, salary
advices and emails were obtained and analysed. Documents relating to the
following were also obtained and analysed:

The composition of the SABC Board;

5.2.2.2 The authority to appoint Executive members at the SABC;

522.3 The appointment(s) and salary progression of Mr. Hlaudi Motsoeneng;

5.22.4 The appointment(s) and salary progression of Ms Sully Motsweni: and

5.2.2.5 The appointment of Ms Gugu Duda: and

5.2.2.6 Various e-mails, letters, minutes and transcripts.

5.2.2.7 Various documents relating to the labour disputes including the CCMA

5.3

5.3.1

53.2

arbitration awards and settlements.

Compliance with the obligation of the Public Protector to follow due

process

All parties were afforded an adequate opportunity to answer to allegations
dlrected at them, adwsed on the right to legal assistance and those who
chose to be assisted by lawyers allowed to utillse such assnstance In this
regard all recipients of the Provisionai Report were assisted by lawyers in the
compilation of their responses thereto.

The investigation further complied with the stipulation in the Public Protector
Act that if it appears to the Public Protector during the course of an
investigation that any person is being implicated in the matter being
investigated and such impiication may be to the detriment of that person or
that an adverse finding pertaining to that person may result, the Public
Protector shall, in terms of section 7{9)(a) of the Public Protector Act, afford
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5.3.3

6.1.

6.1.1.

such person an opportunity to respond in connection therewith, in any
manner that may be expedient under the circumstances,

Affected parties were also afforded an opportunity to respond to the contents
of the Provisional Report of the Public Protector pertaining to the matters

investigated to ensure fairess and transparency.

EVIDENCE AND INFORMATION OBTAINED DURING THE
INVESTIGATION

Mir. Hlaudi Motsoeneng’s appointments and removal as Acting COO

Appointment as Executive Manager - Stakeholder Relations in the
office of the GCEO

Evidence received from the Complainant

6.1.1.1. As part of her complaint Ms Ntombela-Nzimande submitted a document

which she had drafted, which was addressed to the GCEOQ, titled ‘Request
approval to create and fill the position of an Executive Manager
(Stakeholder Relstions): Office of the- Group CEO on the establishment of
the Group Chief Executive Officer’

6.1.1.2. According to the document, the purpose was to obtain approval to create

and fill the position of Executive Manager (Stakeholder Relations) — Office
of the Group CEO(Scale 1 20) with a gross pensionable remuneration of
R500 000 per annum. Funding for the position would be obtained from the
budget of the Group CEQ - Cost Centre 1713. Ms Ntombela-Nzimande
drafted and signed the request on 23 July 2010 and Mr Solly Mokoetie ('Mr
Mokoetle') as GCEO approved it on 22 July 2010. From this it seems as if

the approval was authorised prior to the request being issued.
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6.1.1.3.

6.11.4,

6.1.1.5.

6.1.16.

Response received from SABC

In response to a request for information from my office dated 4 June 2012,
the SABC provided a document titled ‘Enhancing of Capacity in the
GCEO's Office — Reasons for Submission: Appointment of an Executive
Manager: Stakeholder Refations Office of the GCEOQ (Date 27/07/2010)".

This document indicated that the purpose of the motivation was for the
implementation of the appointment of Executive Manager: Stakeholder
Relations in the office of the GCEQ. The motivation further indicated that
the position of Executive Manager: Stakeholder Relations had become
necessary and was critical to the success of the GCEO and the SABC at
large, as it would provide critical support to the office of the GCEO and
effectively manage external stakeholders on news-related matters and give

support to the regions.

The GCEO's (at that point Mr Solly Mokoetle) decision was to appoint Mr
Motsoeneng in the position of Executive Manager: Stakeholder Relations.
On 28 July 2010 Mr Mokoetle's recommended this motivation and on 29
July 2010. Dr Ngubane as SABC Board Chairperson approved the ‘

» -

appointment.

On 30 July 2010, Mr Mokoetle, the then GCEO sent a letter to Mr
Motsoeneng advising him that with effect from 1 August 2010, he would be
appointed as Executive Manager: Stakehoider Relations (Scale 120) with a
gross pensionable remuneration of R500, 000.00 per annum. An
employment contract, dated 29 July 2010, which preceded the offer, was
signed between Mr Motsoeneng and Mr Mokoetle and Dr Ngubane on
behalf of the SABC.
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6.1.1.7.

6.1.1.8.

6.1.1.9.

On 1 November 2010 the SABC concluded another employment contract
with Mr Motsoeneng through the signing of an amended version to the
previous contract with him, and this was signed by Mr Mokoetle the then
GCEO and Mr Ron Morobe, the then Group Executive Capital
Services(Acting).

Another contract was signed with Mr Nicholson in December 2010,
However, he inexplicably appended an inaccurate date on the document
inserting 10 December 2012 instead of 10 December 2010 as signed by Mr
Motsoeneng. This is inexplicable because peaple tend not to postdate but
rather to revert to the year before particularly early in the year. Though
suspicious this was not pursued during the investigation.

On 6 and 7 December 2010, the SABC Board of Directors resolved (per
resolution 2010/34/35) that Mr Motsoeneng (then Executive Manager in the
Office of the GCEQ: Stakeholder Relations) be delegated the responsibility
of all Board communications and stakeholder engagements.

6.1.110.0n 1 April 2011, yet another employment contract was concluded

6.1.1.11.

between Mr Motsoeneng and the SABC represented by Mr Nlcholson
bnngmg amendments to his empioyment status to four times Wlthln a
period of five (5) months, all of which also effected salary adjustments to
Mr Motsoeneng.

During a meeting with me on 11 March 2013, Mr Cedric Gina (*Mr Gina”) —
Member of the SABC Board indicated that when the Board started to have
problems in 2010 with the performance of Mr Mokoetle— former GCEQ,
the Board gave Mr Mokoetle the authority to appoint people in his
“turnaround planning unit”. Mr Mokoetle then appointed Mr Motsoeneng to
his office in the capacity of Executive Manager — Stakeholder Relations in
the office of the GCEO.
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6.1.2. Appointment as Group Executive — Stakeholder Relations and
Regions of the SABC

6.1.2.1. Mr Motsoeneng was appointed as Executive: Stakeholder Relations and
Regions — SABC (Scale 115) at a total package (CTC) of R1, 461,539.00.

6.1.2.2, This fixed term contract was for a period of 5 years (commencing on 1 April
2011) and was signed by both Mr Nicholson and Mr Motsoeneng on 1 April
2011. Mr Nicholson again inexplicably omitted to insert the year on the
date, while the handwriting is similar on the contract where both signatures
were appended. Again although this raises question of authenticity, the
matter was not pursued during the investigation.

6.1.3. Appointment as Acting COO: SABC

Advertisement of COQ’s position

6.1.3.1. According to a copy of the advertisement received from SpencerStuart, the
SABC’s recruitment agency, the agency placed an advertisement on behalf
of the SABC in the Sunday Times and City Press of 9 July 2006 for the
filling of the vacant pasition of COO which became vacant in 2005 /
2006.The advertisement indicated under the heading ‘Qualifications’, that
the applicant ShO:J|d have an “...Ap;;ropriate academic 'background,
preferably postgraduate qualification.”

6.1.3.2.In 2008, an internal advertisement was once again placed for the
appointment of a COO. The requirement for “appropriate academic
requirement, preferably post graduate qualification” as per the
advertisement in 2006 was removed and replaced by the following:
“...Commercially astute executive, with broad-ranging operational
track record of success in broadcasting.”
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6.1.3.3.

6.1.3.4.

6.1.3.5.

-.6.1.3.86.

6.1.3.7.

The same internal advertisement as mentioned in the paragraph above was
circulated on Thursday, 28 January 2012 with the closing date being 31
Janhuary 2012.

In reply to my questions, Ms Mokhobo, on 12 June 2012 stated that “the
SABC committed an act of forgery and uttering (sic) in changing the
advertisement for the position of the COO issued in April 2008 by
removing the requirement for academic qualifications so as to suit ir
Motsoeneng who is without qualification to meet the criteria for the
advertised position™

“The advertisement was an exact replica of previous advertisements daling
as far back as 2006.”

During my meeting with Ms Mokhobo on 11 March 2013, Ms Mokhobo
indicated that the Chairperson of the Board indicated to her that she was
not allowed to change the requirements of the advertisement and that jt
had to go out exactly as the one in 2008. Ms Mokhobo indicated that the
Chairperson was adamant that he did not want to see any qualifications
reflected in the advertisement. This sentiment was echoed by Adv Cawe
Mahlati (“Adv Mahlati") — former member of the SABC Board.

This was disputed by Dr Ngubané who indicated to me on 15 March 2013-.-
that the advertisement had not come before the Board for approval and
that it was something that was done by management.

On 30 January 2012, the Sunday Independent Newspaper reported on the
alleged appointment of Mr Motsoeneng. The article stated that:

‘A top supporter of President Jacob Zuma, with neither a matric certificate
nor top management experience is set to land the R2m job as chief
operalting officer (COQ) of the financial -crippled SABC.

And the SABC has decided fo advertise the strategic, second-most
powerful post only internally, for only three working days and, according to
newly appointed Group Chief Executive Officer Lulama Mokhobo, matric is
not a requirement for the post.
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The requirements for the Jjob, one of the key positions in the Broadcaster’s
turn-around strategy, have been tailor-made to suit Hlaudi Motsoeneng —
essentially an ANC deployee at the SABC — because he has no matric and
has no managerial experience at that level, according to insiders.

He is the same man fingered by an SABC internal audit probe as having
lied about having a matric certificate when he applied for a position at the
broadcaster's Bloemfontein office several years ago...”

6.1.3.8.0n 30 January 2012 the Star newspaper reported that:

6.1.3.9.

“In a controversial move, the SABC appears to have failor-made the
requirements for its second-most senior position to suit an applicant who
failed matric, falsified his qualifications, is regarded as a firm backer of
President Jacob Zuma and who enjoys the protection of SABC board
Chairperson Ben Ngubane. Indications that Hlaudi Motsoeneng, the acting
Chief Operations Officer, may be appointed permanently have infuriated
some SABC board members and the opposition DA.

The Star understands that a decision fo advertise the position internally
was taken when the board met last week. New SABC Chief Executive
Officer Lulama Mokhobo and the Board decided that no academic
qualifications were necessary for the fop job.

An advert for the post was distributed intemally on Thursday, with three
working days given for applications.

A board member told The Star on Sunday that the entire process of finding
a new chief operations officer was “not only against the policies governing
the SABC but also against good corporate governance”.

The board member said the process of appointing the chief operating
officer was ‘fundamentally flaweq”,

The- matter would be raispd at the board’s next meeting, sometimé next
week...”

This process was interrupted by the court challenge lodged by Mr Mvuso
Mbebe.

Appointment of Mr Motsoeneng as Acting COO

6.1.3.10. During a meeting with me on 11 March 2013, Mr Gina indicated that after

Ms Mampane vacated her position as Acting COO, but the position
remained vacant for a considerable time.
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6.1.3.11.

6.1.3.12.

6.1.3.13.

6.1.3.14.

6.1.3.15.

At that stage, Dr Ngubane made a recommendation that Mr Motsoeneng
should be considered for the position of Acting COO. The understanding
at that stage was that Mr Motsoeneng would only act for a couple of
months (approximately 2 -3 months) until such time as the recruitment
process for a new COO was completed.

A special Board meeting was convened on 14 November 2011 where it
was resolved to appoint Mr Motsoeneng as the Acting COO with effect
from 18 November 2011 until such time that the Chief Operating Officer is
appointed.

However, when interviewed by me, the Board members indicated that the
resolution by the Board was to appoint Mr Motsoeneng for a period of 2-

3 months in line with the SABC’s Acting in Higher Scale Policy.

Salary progression of Mr Motsoeneng

According to the SABC payroll records a copy of the memorandum
motivating the salary increase dated 8 November 2011 written and signed
by Mr. Thabiso Lesala was sent to Dr Ngubane requesting an increase in
the total remunerition package of Mr- Motsoeneng as his package was
well below the average of the rest of the Group Executive members of the
SABC and recommended that his package be increased to R1,7 million
per annum. This was approved by Dr Ngubane and as of December
2011, Mr Motsoeneng’s salary was increased.

A second memorandum motivating the salary increase, dated 27 March
2012, was submitted to Dr Ngubane by Mr Lesala wherein he once again
requested an increase in the total package of Mr Motsoeneng as to
narrow the gap between his salary package and that of the other
executives at the SABC. The motivation contained a recommendation

that Mr Motsoeneng's salary be increased from R1.7 million per annum to
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6.1.3.16.

6.1.3.17

6.1.3.18.

R2.4 million which was more in line with his roles and responsibilities at
the SABC.

The memorandum request/motivation was supported by Ms Mokhobo
and approved by Dr Ngubane as Chairperson of the Board of Directors.

Documents extracted from the SABC payroll system indicate that Mr
Motsoeneng’s salary increased by 66.33% from a total monthly cost of
R126,961.14 to R211,172.58 during the period 1 April 2011 and 1 April
2012 (12 months). For the period 18 November 2011 to 28 February
2013, whilst being employed as acting COO, Mr Motsoeneng received an
additional R115,033.33 as acting allowance.

The table and graph below indicate 3 summary of Mr Motsoeneng's
salary progression (reflected per designation) for the period April 2011 to
April 2012 as obtained from evidence.

. , ionthly
Date Designation Total Cost
Apr 2011 Executive: Stakeholder Relations and Regiong R126,951.14
May 2011 | Executive: Stakeholder Relations and Regions R126,961.14
Jun 2011 Executive: Stakeholder Relations and Regions R126,961.14
Jul 2011 Executive: Stakeholder Relations and Regions R126,961.14
- [Aug 2011 | Executive: Stakeholder Relations and Regions ~. | R126,961.14
* | Sep 2011 Executive: Stakeholder Relations and Regions ’ R126,961.14
Oct 2011 Executive: Stakeholder Relations and Regions R126,961.14
Nov 2011 Acting COO & Executive: Stakeholder Relations and Re ions R126,961.14
Dec 2011 Acting COO & Executive: Stakeholder Relations and Re ions R147,062.68
Jan 2012 Acting COO & Executive: Stakeholder Relations and Re ions R147,062.68
Feb 2012 | Acting COO & Executive: Stakeholder Relations and Regions R147,062.68
Mar 2012 | Acting COO & Executive: Stakeholder Relations and Regions R147,062.68
Apr2012 | Acting COO & Executive: Stakeholder Relations and Regions | R211 172.58

51



Fabriary 4

6.1.3.19.

OJan

| OFeb
O Mar

OApr

i May
OJun
= [2Jul

O Aug

2011 2012

W Sep
i3 Oct
ONav
O Dec

Mr Motsoeneng'’s alleged misrepresentation of qualification

According to HR recruitment documents submitted by the SABC including
Mr Motsoeneng’'s CV and an undated application for empioyment Mr
Motsoeneng commenced with his employment at the SABC on 1 March
1995 when he was appointed as a Trainee Journalist. Mr Motsoeneng's
curricullum vitae (‘CV') state that he occupied the following positions
during his tenure at the SABC:

Period

Position

March 1995 — January
1999

Trainee Journalist

Febfuary 1999 — June
2000

“ -1 Journalist

July 2000 — May 2003

Specialist Producer (Lesedi FM)

June 2003 — March 2007

Executive Producer (Lesedi FM)

May 2007 — March 2008

Media Liaison Officer (Free State
Government)

April 2008 — October 2009

Manager: Special Projects

November 2009 — July
2010

Acting Regional Editor: Free State & Northern
Cape News

August 2010 ~ March 2011

Executive Manager: Stakeholder Relatlons in

‘the office of the GCED

April 2011 - to Date

Group Executive: Stakeholder Relations &
Regions of the SABC

November 2011 — to Date

Acting COO
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6.1.3.20. Attached to the complaint from Ms Mampane was an “Application for
Employment” completed by Mr Motsoeneng.

6.1.3.21. On the completed application form Mr Motsceneng, indicated that he
passed Standard 10 (‘matric’) in 1991 at the age of 23 years with the
following subjects:

Subject Symbol
English E
South Sotho E
Afrikaans E
Bibs (sic) E
History F

6.1.3.22. On the application form that Mr Motsoeneng completed, he only noted
five (5) subjects completed and not the usual six (6). During the
interview, Mir Motsoeneng admitted falsifying his mairic qualification
and blamed a iirs Swanepoel, whom he said gave him the
application form to fill in anything, in other words to make up the
symbois from the top of his head, which he did. With regard to the matric
certificate, the form says ‘outstanding’, giving the impression that the
certificate exists and would be submitted in due cause. A copy of a
transcript of the inje{view held with Mr Iyl.qtsoeneng on 19 Ju.ly‘2013 with
’ me is annexed to the report. Below is an éxtract from the transéript:

‘Adv Madonsela : But you knew ... you are saying to me you
knew then that you had failed, so you ... because when you put these
Symbols you knew that you hadn't found never seen them anywhere,
you were making them up. So I'm asking that in retrospect do you think
you should have made up these symbols, now that you are older and you
are not twenty three?

Mr Motsoeneng: From me ... for now because | do understand alf
the issues, | was not Supposed, to be honest. If I was ... now | was clear
in my mind, like now ! know what is wrong, what is right, | was not
Supposed to even to put it, but there they said, “No, put it", but what is
important for me Public Protector, is everybody knew and even when |
put there [ said to the lady, “I'm not sure about my symbols” and why |
was not sure Public Protector, is because | go, a sub, you know |
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6.1.3.23.

6.1.3.24.

6.1.3.25.

remember okay in English | think it was ‘E”, because it was you know
after ... it was 1995,

If you check there we are talking about 1991, now it was 1995 and for me
fhadeventogoto ... | was supposed to go to school to check. Someone
said, “No, no, no, you know what you need to do? Just go to Pretoria”.
Al that time Public Protector, taxi, go and then check, they said, “No, you
fail’, I went and (indistinct). Thatone is ... and people who are putting
this, Public Protector ... and I'm going to give you ... | know it is
Phumelele and Charlotte and this people when SABC were charging me,
they were my witness.

Mr Madiba : { think if ... I want to understand you correctly.
You say you were asked by the SABC to put in those forms ... | mean to
put in those ...

Adv Madonsela : To make up the symbols.

Mr Madiba ; To make up the symbols. Do you recall who said
that to you?

Mr Miotsoeneng: Marie Swanepoel.

Mr Madiba Marie Swanepoei?

Mr Motsoeneng: Yes.”

A letter dated 27 March 1998 written and signed by Mr Paul Tati (‘Mr
Tat’) — SABC Human Resources Consuitant was sent confirming a
conversation between the two of them during which Mr Motsoeneng
undertook to write the outstanding subjects towards obtaining his matric
certificate during October 1996. Again this gives the impression that he
had written and passed the 5 stated in his application.

Another lettér dated 12 October 1'999, was also sent ta Mr Motsoeneng
by Ms. H. Mofokeng (‘Ms Mofokeng’) — SABC Human Resources
Consultant: Free State, referring to the letter of Mr Tati of 27 March 1996,
Ms Mofokeng again requested Mr Motsoeneng to hand in a copy of his
matric certificate.

A further letter dated 4 May 2000, was sent to Mr Motsoeneng by Mr Tati
confirming that numerous reminders to produce his matric certificate were
sent to him, but that it was still outstanding. In this letter, Mr Tati insisted
that the certificate be submitted by no later than 12 May 2000. Mr Tati
further draw Mr Motsoeneng s attention to the fact that in 1995 he
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6.1.3.26.

6.1.3.27

6.1.3.28.

6.1.3.29,

6.1.3.30.

6.1.3.31.

indicated on his application for employment that his highest standard

passed was standard 10 {matric).

In an undated response, Mr Motsoeneng acknowledged receipt of Mr
Tati's letter of 4 May 2000 and indicated that he was still not in
possession of the said certificate. He undertook to provide it as soon as
he received it. A handwritten note on Mr Motsoeneng's letter by one ‘M
Swanepoel” indicated a date of “15/5 at 8:30".

According to the Ms Mokhobo, an investigation into Mr Motsoeneng's
alleged misrepresentation was commenced on 11 August 2003, on the
instruction of Group Internal Audit of the SABC.

A 2003 SABC Group Internal Audit into an investigation into the allegation
that Mr Motsoeneng misrepresented that he had indeed misrepresented

himself by stating that he passed matric in 1991.

The Group internal Audit also established that when Mr Motsoeneng
applied for an Executive Producer's post at Lesedi FM in 2003, the
requirements for the post was a Degree or Diploma in Journalism with 8
years’“experience in the prog:iuction of Radio Current affairs programme“.

v
-, -, - -
-

The Group Internal Audit found that Mr Motsoeneng was interviewed and
was appointed to the post despite not having a Matric certificate, a
degree or diploma.

The Group Internal Audit stated that in their opinion Mr Motsoceneng had
indeed misrepresented his qualifications to the SABC, and that despite
numerous reminders he had failed to inform the SABC that he is not in
possession of a Matric certificate.
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6.1.3.32.

6.1.3.33.

6.1.3.34.

6.1.3.35.

6.1.3.36.

6.1.3.37:.

6.1.3.38.

In conclusion they stated that in their opinion Mr Motsoeneng should not
have been on the shortlist as he did not meet the required education and

experience criteria.

The Group Internal Audit Report released on 11 September 2003
revealed that the Department of Education confirmed that Mr Motsoeneng
had not obtained his matric.

The recommendations made in the Group Internal Audit report included
that management should consider instituting action against Mr
Motsoeneng for misrepresenting his qualifications on his 1995 application
submitted to the SABC.

The recommendations were never implemented by the SABC.

On 5 April 2012, Dr Ben Ngubane ('Dr Ngubane'), the Chairperson of the
Board responded in writing to questions | raised in respect of Mr
Motsoeneng's alleged misrepresentation to the SABC. In his written
response Dr Ngubane stated that “the SABC perused Mr Motsoeneng’s
file and could find no evidence that e misrepresented his qualifications.”

Dr Ngubane made this remark despite thé-findings of the 11 September
2003 Group Internal Audit report which indicated that the content of Mr
Motsoeneng's application for employment was false.

During a meeting between the SABC Board members, myself and the
investigation team on 11 March 201 3. Ms Suzanne Vos (“Ms Vos") and
Prof Pippa Green (“Prof Green”) — former members of the SABC Board
indicated that they were aware of the fact that Mr Motsoeneng did not
have a matric certificate. The question from me was however not if he
had matric, as it was common cause that he did not have, but rather if he
lied about having successfully completing matric and obtaining a matric

certificate.
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6.1.3.39.

6.1.3.40.

6.1.3.41.

6.1.3.42.

Adv Mahlati indicated that when she tried to ascertain during the Board
meetings whether Mr Motsoeneng had initially lied about his qualifications
when he applied to the SABC, she was Suppressed by the Chairperson
(with the support of the majority of the Board members) and that it was
not necessary for the Board to establish the true fact. Adv Mahlati further
drew my attention to the findings and verdict of the Appeals Panel of the
Ombudsman for the Press Council who inter alia found that “the Sunday
Independent was justified in saying that Mr Motsoeneng had lied abouyt
having a matric certificate. Adv Mahlati also indicated that she had
information about how the Chairperson of the Board hounded and
threatened the previous acting Company Secretary of the SABC — Ms
Jane Mbatiya (“Ms Mbatiya”) and indicated to her that she was not
allowed to hand over any information to outsiders.

Mr Motsoeneng lodged a complaint with the Ombudsman for the Press
Council. The Deputy Ombudsman, Mr Johan Retief (“Mr Retief") had
found inter alja that “the Sunday Independent was justified in saying that
Mr Motsoeneng had lied about having a matric certificate” and dismissed

Mr Motsoeneng's complaint.

- - -

Mr Motsoenet{g appealed this decis}on by Deputy Ombudsman and on 21
June 2012, the Appeals Panel of the Press Council of South Africa sat to
consider his appeal against the ruling of the Deputy Ombudsman on 17
April 2012.

According to the findings of the Appeal Panel, the only issue left in
contention to consider was whether Mr Motsoeneng had lied about
having a matric certificate. The Sunday Independent .felied on the
Application for Employment form, completed by Mr Motsoeneng on which
he wrote that he passed standard 10.
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6.1.3.43.

6.1.3.44.

6.1.3.45.

6.1.3.46.

6.1.347

The Appeal Panel noted that it was common cause that he did not have a
matric certificate but that the contention was that faced with the
knowledge that he needed a matric to be allowed to join the SABC as a
full-time staff member, lied, in writing, when he completed “10” on the

Application for Employment form.

Under questioning by Ms Ethel Manyaka ("Ms Manyaka”), a member of
the Appeal Panel, Mr Motsoeneng himself described how after working as
a freelancer for the SABC, a number of attempts were made to appoint
him to the full-time staff of the Broadcaster. He described to the Panel
how the then head/regional editor of the SABC in Bloemfontein would not
appoint him due to the fact that he did not have a matric.

The Panel noted that Mr Motsoeneng said that after he had again been
refused appointment by the regional editor in Bloemfontein, who told him
“f am not going to appoint you because you do not have a matric”, he was
asked “by other people” to fill in the application form which he did. He was
then appointed. Mr Motsoeneng did not dispute that he had written *10” in
the space for highest standard passed, or that he had written the subjects
and the symbols, or the date when he claimed to have passed standard
10. -, -

‘He knew that he was lying. He could have chosen to write ‘9" or

‘pending results” but he did not ”

The Panel also addressed new evidence submitted to them after the
hearing. They were deeply disturbed by what had been submitted as it
seemed to be a “cynical attempt to cover up an inconvenient truth — to
that Mr Motsoeneng fied on his 1995 Application for Employment form”.

The Panel further noted that it was extraordinary that Mr Mohiolo
Lephaka (“Mr Lephaka’) who was at the hearing but did not give
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6.1.3.48.

6.1.3.49.

6.1.3.50.

6.1.3.51.

evidence, admitted to removing the Application for Employment form from
Mr Motsoeneng’s personnel file in 2003 ~ some eight years after it was
compiled. It is even more extraordinary that Mr Lesala, the Group
Executive of Human Capital Services attempted to rely on the removal of
the offending evidence to assert that “no such document was found in the

files of Mr Motsoeneng”.

According to the Panel, when Mr Lesala wrote this on 27 June 2012, he
was fully aware as he had been told by Mr Lephaka in writing just five (5)
days earlier “that the Application for Employment form did indeed exist
and that it had been removed in 2003 because it gave the impression that
Mr Motsoeneng passed Std 70”. What makes Mr Lesala’s denial even
more puzzling is that he even refers to having received “Mr Lephaka's

enquiry”.

The Panel therefore found? that Mr Motsoeneng lied, in writing on the
Application for Employment form which he completed in 1995 about
whether he had passed matric and that the Sunday Independent
newspaper was justified in saying that Mr Motsoeneng had lied about
having a matric certificate.

An appeal headed by ihe Appeals Panel of Ehe Ombudsman for tl:le Press

Council noted that it was common cause that Mr Motsoeneng did not
have a matric certificate but that the only contentious issue was if Mr

Motsoeneng had lied about having one.

| requested information from the SABC on 4 June 2012. In response to
this request the SABC, provided two letters from SABC employees on 12
June 2012. The first letter was from Mr Alwyn Kloppers (‘Mr Kloppers”),
the Manager: Regional Resources, SABC News. The second letter was
from Mr Pulapula Mothibi ('Mr Mothib?’), the Station Manager: Lesedi FM.

“ www. presscouncil.org,za
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6.1.3.53.

6.1.3.54.

6.1.3.55.

6.1.3.56,

6.1.3.57

Both of them indicated that in 1995 they were aware of the fact that Mr
Motsoeneng did not have a matric certificate.

They had however, feit that his appointment was the correct appointment
and thus endorsed it. Mr Mothibi also indicated that they were ‘awaiting
his results’ - 18 years after his initial appointment.

As part of the investigation conducted by me, Mr Sello David Thulo ("Mr
Thulo™y — former employes of the SABC in Bloemfontein, provided the
investigation team with an affidavit and annexures.

In this affidavit, Mr Thulo explained that in 2003, he was one of the
applicants for the position of Executive Producer — Lesedi Current Affairs
and attached his CV as well as the CV's of Mr Khothule Solomon
Mphatsoe, Ms Phuleng Arcilia Mokhoane and Mr Motsoeneng as being
the other applicants for the position.

Mr Thulo indicates that in 2003, despite the fact that Mr Motsoeneng has
only been empioyed by the SABC, his CV which was part of the
application for the position indicated that he was “Appointed as Head of
Communicatioqs at the Department of Tourism and Economical Affairs in

Northern Cape*’

The investigation team met with Mr Robin Nicholson, the former CEQ and
also acting GCEQO on 14 January 2014. He informed my investigation
team that the SABC had embarked on a Turnaround Strategy under
which they were directed to shed 48 of their Executives’ positions which
then meant non-renewal of contracts that were coming to an end soon,

According to him, Ms Ntombela-Nzimande and Ms Mampane fell under
the category of employees whose jobs had been identified as redundant,
and therefore had to be placed elsewhere or be offered exit packages.
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6.1.3.58.

6.1.3.59.

He further submitted that Ms Ntombela-Nzimande's running battles with
the SABC Board led to the breakdown of the relationship with them and
this also became as a catalyst to the premature of her contract as it was
felt that she was no longer contributing positively to the National
Broadcaster.

During his interview he was asked about his role with regard to Mr
Motsoeneng’s appointment and salary progression. He denied playing a
role in the appointment of Mr Motsoeneng from the Free State. He stated
that it was Mr Mokoetle and Ms Ntombela-Nzimande who were
responsible for the said appointment. He however, acknowledged that he
approved the salary progressions of Mr Motsoeneng on two occasions,
10 December 2010 and 1 April 2011.

6.1.4. Removal of Mr. Hlaudi Motsoeneng as Acting COO

6.1.4.1.

6.14.2.

According to Board Meeting minutes received by the investigation team, a
special SABC Board meeting was held on 25 and 26 February 2013,

which Dr Ngubane did not attend. The SABC Board resolved that, with

immediate effect, Mr Motsoeneng wouid be removed from the Acting
COQ’s Position and revert to. his original position.as Group Executive:.
Provmces and that Mr Mike Slluma ("Mr Siluma™) be appointed as actlng.
COO of the National Broadcaster.

On 26 February 2013, the Deputy Chairperson of the Board — Mr Thami
Ka Plaatjie (“Mr Ka Plaaitjie”), advised Ms Pule on the resolution the
Board had taken. However, strangely on 1 March 2013, Mr Ka Plaaitjie
withdrew this letter of Mr Motsoeneng’s removal as the Acting COO. This
however, was without the knowledge and / or resolution from the SABC
Board.
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6.1.4.3.

6.1.4.4.

6.1.4.5.

6.1.4.6.

6.1.4.7

6.1.4.8.

On 6 March 2013, Ms Pule responded to Dr Ngubane in relation the
resolution taken by the SABC Board on the removal and reinstatement of
the Acting COO and suspension of the CFO.

in this letter, Ms Pule acknowledged the letter from the Deputy
Chairperson of the Board dated 26 February 2013, informing her of the
resolution taken by the Board and further addressed the subsequent
letter she had also received from the Deputy Chairperson on 1 March
2013. Ms Pule indicated that she viewed the mentioned suspension,
reinstatement and appointment as un-procedural and directed the Board
to follow the law in dealing with the matter.

Subsequent to the letter from Ms Pule on 6 March 2013, Ms Mokhobo,
on 9 March 2013, clarified in writing the issue raised by Ms Pule and re-
affirmed the resolittion of the Board of 25 and 26 February 2013.

During a meeting with me on 15 March 2013, Dr Ngubane indicated that
he considered the meeting of 25 and 26 February 2013 as “irreguiar’ as
he was not there and “the law requires a quorum is formed with a
Chairperson to take any decision”

A"“'review of the Iegis];iion however indicélt"és that in order to :fbrm a
quorum at any meeting, the Chairperson or the Deputy Chairperson must
be present. As this meeting which was chaired by the Deputy
Chairperson, Mr Ka Plaaitjie, the resolution taken would have been
constitutional and could thus only be overturned by another resolution of
the Board and certainly not by the withdrawal of the notice by Mr Ka
Plaaitjie

Despite the resoiution passed by the previous Board on 26 February
2013, Mr Motsoeneng is still working as the Acting COO of the SABC
after the interim Board overturned the decision to remove him.
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6.2.1.

6.2.1.1.

6.2.1.2.

6.2.1.3.

6.2.1.4.

The appointments and salary progression of s Sully Motsweni (‘Ms
Motsweni’)

General Manager: Compliance and Operations, Stakeholder Relations

and Provinces

As part of their response to my investigation the SABC provided various
supporting documents relating to the employment of Ms Motsweni,
including her CV. According to her CV, Ms Motsweni occupied the
following positions at the SABC:

Period Position

1 August 2002 — 28 February 2003

Internal Auditor (contract position)

1 March 2003 — 31 December 2005

Senior Forensic Auditor

1 January 2006 — 30 September 2007

Risk and Governance Manager

1 October 2007 — 30 June 2011

Manager: Corporate Risk

30 June 2011 - 31 January 2012

General Manager: Compliance and

Operations Stakeholder Relations and

Provinces
1 February 2012 — Date Head: Compiiance, Monitoring and
Operations
June 2012 - Date Acting Group Executive: Risk and
Governance

According to evidence received, a memorandum for deviation from the
normai recruitment processes, dated 22 June 2011 was -sent by the
SABC General Manager: Stakeholder Relations and Provinces, Mr
Keobokile Mosweu (‘Mr Moswel’) to the Acting Group Executive, Mr
Justice Ndaba (‘Mr Ndaba’).

in this memorandum, Mr Mosweu indicated that according to the
recruitment policy, all positions should be advertised, either internally or
externally before being filled, but further indicated that due to the urgency

of these appointments these provisions were not suitable.

Mr Mosweu indicated that certain positions were being downgraded and
that approval was being sought to appoint Ms Motsweni to the position of
63
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6.2.1.5.

6.2.1.6.

6217

6.2.2.

6.2.2.1.

General Manager: Compliance and Provincial Operations (SC 120) and
Mr Abram Madue to the position of General Manager: Stakeholder
Relations and Provinces (SC 120). Both these positions were in the
division of Stakeholder Relations and Provinces and the thcumbent would
report directly to the Group Executive: Stakeholder Relations and
Provinces, being Mr Motsoeneng.

Mr Mosweu signed the request on 22 June 2011 and Mr Ndaba approved
it, but failed to complete the date of his approval on the request form.

On 27 June 2011 the SABC extended an offer of employment to Ms
Motsweni. The offer indicated that the commencement date of her
employment was 1 July 2011 with an “Altinclusive Tofal Guaranteed
Remuneration Package” amounting to R960, 500.00 (p/a). The contract
had a fixed end-date of 30 June 2014. Ms Motsweni accepted the offer
and entered into a formal Fixed Term General Manager Service
Agreement on 1 July 2011. Both the offer of employment as well as the
fixed term contract entered into with Ms Motsweni was signed by Mr

Motsoeneng.

During a meetlng with me on 1. 1 March 2013, Adv Mahlatl indicated that .
she consistently requested to be given sight of Ms Motswem s CV as she
had concerns regarding her employment history.

Head: Compliance, Monitoring & Operations

According to the undated Fixed Term Agreement entered into by Ms
Motsweni and the SABC which was received by the investigation team,
Ms Motsweni was appointed to the position Head: Monitoring,
Compiliance and Operation Service for the period 1 February 2012 to 30
January 2017 at a total cost to company package of R1,500,000.00 per
annum (SC120). This contract was signed by Mr Lesala in his capacity
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6.2.2.2.

6.2.3.

6.2.3.1.

6.2.3.2.

6.2.4.

6.2.4.1.

as Acting Group Executive: Human Capital Services (HCS) and Mr
Motsoeneng in his capacity as Acting COO.

In response to my enquiries, the SABC replied and indicated that “g need
arose in the office of the Chief Operating Officer for Monitoring
Compliance and Operations. Ms Motsweni was transferred to this office
as General Manager Compliance Monitoring and Operations.”

Acting Group Executive: Risk and Governance and the Head: Monitoring

and Operations

Ms Motsweni entered into another fixed term contract for the position of
Acting Group Executive: Risk and Monitoring and Head: Monitoring,
Compliance and Operations as of 1 April 2012 at a total cost to company
package of R1, 5 million per annum (8C 120). The contract was sighed
by Mr Lesala and Mr Motsoeneng as the Acting CQO.

During a meeting with me on 11 March 2013, Ms Mokhobo indicated that
the change in positions/designations of Ms Motsweni was effected
directly by the Acting COO — Mr Motsoeneng but that it should have gone
to the Group Executive Commlttee ("Exco”) and that it was not only a
cha’nge in title. For her’ posmon to be created and filled it had to be
approved by the CFQO and finally approved by the Exco and that this was

hever the case.

Salary Progression of Ms Motsweni (1 January 2011 - 31 March 2013)

From the response received from Ms Mokhobo on 17 April 2013 | it was
determined that during the period 1 July 2011 to 1 April 2012 {10 months)
Ms Motsweni's total monthly costs has increased with an estimated
63.67% from R79,966.88 to R1 30,883.02 which were approved by Mr
Motsoeneng.
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6.2.4.3.

During this period, Ms Motsweni has been appointed to three different
positions (i.e. General Manager: Provincial Compliance & Operations,
The Head: Monitoring, Compliance and Operations and Acting Group
Executive: Risk & Governance) without applying, being short-listed or

attending
Motsoeneng.

interviews. All three of these appointees reported to Mr

The table and graph below contain a summary of Ms Motsweni's salary
progression (reflected per designation) for the period January 2011 to

The Head: Monitoring, Compiiance and Qperations

March 2013:
Date Designation Monthly Total
Costs

July 2011 General Manager: Provincial Compliance & R79,966.88

' Operations '

August 2011 General Manager: Provincial Compliance & R79,966.88
Operations

September 2011 General Manager: Provincial Compliance & R79,966.88
Operations

October 2011 General Manager: Provincial Compliance & R79,966.88
Operations

November 2011 General Manager: Provincial Compliance & R79,966.88
Operations

December 2011 General Manager: Provincial Compliance & R78,966.88
Operations

January 2012 General Manager: Provincial Compliance & R79,966.88
Operations

February 2012 The Head: Monitoring, Compliance and Operations R124,875.52

‘| March 2012 The Head: Monitoring, Compliance and Operations - R124,875.52

April 2012 The Head: Monitoring, Compliance and Operations | R130,883.02

May 2012 The Head: Monitoring, Compliance and Operations R130,883.02

June 2012 Acting Group Executive: Risk & Governarice and R130,883.02
The Head: Monitoring, Compliance and Operations

July 2012 Acting Group Executive: Risk & Governance and R130,883.02
The Head: Monitoring, Compliance and Operations

August 2012 Acting Group Executive: Risk & Governance and R130,883.02
The Head: Monitoring, Compliance and Operations

September 2012 | Acting Group Executive: Risk & Governance and R130,883.02
The Head: Monitoring, Compliance and Operations

October 2012 Acting Group Executive: Risk & Governance and R130,883.02
The Head: Monitoring, Compliance and Operations

November 2012 | Acting Group Executive: Risk & Governance and R130,883.02
The Head:; Monitoring, Compliance and Operations

December 2012 Acting Group Executive: Risk & Governance and R130,883.02
The Head: Monitoring, Compliance and Operations

January 2013 Acting Group Executive: Risk & Governance and R130,883.02

‘h
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Date Designation Monthiy Total
Costs
February 2013 Acting Group Executive: Risk & Governance and R130,883.02
The Head: Monitoring, Compliance and Operations
March 2013 Acting Group Executive: Risk & Governance and R130,883.02
The Head: Moritoring, Compliance and Operations
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6.3. The appointment of s Gugu Duda (‘Ms Duda’)

6.3.1.1. The allegation from a former employee of the SABC on 20 May 2013 was
that Ms Duda was irregutarly appointed as CFO of the SABC due to the
interference of the former Minister and Department of Communications at
a point whére the selection ad Tecruitment process had been finalised ~
and a recommendation made by the SABC board to the Minister.

The evidence received from SpencerStuart revealed that:

6.3.1.2. On 4 August 2011, an intemnal advertisement was circulated within the
SABC for the position of CFO. This was followed up by an externai
advertisement placed by SpencerStuart in the Sunday Times of 19
October 2011.
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6.3.1.3.

6.3.1.4.

6.3.1.5.

6.3.1.6.

6.3.1.7

6.3.1.8.

The agency together with the Board interviewed and assessed all
selected prospective interviewees between 7 and 24 December 2011
from the applications received.

Out of these, four (4) candidates were shortlisted and invited for
interviews on 11 January 2012.

The recommended candidate’s name, Mr Msulwa Daca's name was
submitted to the former Minister Pule for his appointment as the CFO
through a submission made in the form of a memo by Dr Ngubane.

In a letter dated 31 January 2012 from Hon D Pule to Dr Ngubane, Ms
Pule informed Dr Ngubane that she did not approve the recommendation
sent to her office and requested the Board of the SABC to re-start the

recruitment process.

The recruitment process was not restarted. Instead, a fifth candidate, Ms
Duda, was interviewed on 7 February 2012 by the same Board members
at SpencerStuart's offices for the position of CFO. The interview panel

comprised the following:

() _. DrBen Ngubane (Chairperson);
(i) ° Mr Sembie Danana: ‘
(i)  Mr Lumko Mtimde;

(iv)  Ms Pippa Green;

v) Mr Cedric Gina;

(vi)  Mr Hlaudi Motsoeneng; and

{vii) Ms Clare O'Neil

The candidates were scored as follows:

Mame | Total Score Average Score ..
Hunadi Manyatsa 59 8.4

Patrick Malaza 114 16.3

Msulwa Daca 117 16.7

Precious Sibiya 86 12.3

Gugu Duda 81 116
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6.3.1.8. On the same date, the SABC Board again resolved that Mr Msulwa Daca,
Ms Gugu Duda and Mr Patrick Malaza as preferred candidates and
subject to referencing and integrity checks, should be recommended to
the former Minister of Communications (Ms Pule) for selection and
appointment to the position of CFO. It must be noted that Ms Duda had
the second lowest total and average scores, being 81 and 11.5.

6.3.1.10. According to a letter written by Ms Pule, on 14 February 2012 to Dr
Ngubane, she confirmed that she had considered the recommendation
for the appointment of the CFO which was submitted as required in terms
of article 11.1.2 of the Articles of Association of the SABC. In this letter
Ms Pule indicated that she had approved the appointment of Ms Duda as
the CFO.

6.3.1.11. During a meeting with me on 11 March 2013, Prof Green indicated that
the Board initially sat for interviews and thereafter sent one name to the
former Minister for approval / rejection. This recommendation was
refected by the former Minister and the Board was informed to send three
(3) names. After a Iast minute interview by the Board, three names were

- sent to the Mmlster It is not clear why the three names from the proper
process were not simply sent to the Minister without inserting and
interviewing Ms Duda without re-advertising

6.3.1.12. During the said interview, Mr Danana — former SABC Board Member also
acknowledged that the name of the person interviewed at the last minute
after the then Minister had rejected the first name, was not on the initial
short-listed list of names.

6.3.1.13. Ms Vos indicated that the Minister nominated this person to be
interviewed for the position of CFO and that this person was
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6.3.1.14.

6.3.1.15.

6.3.1.16.

6.3.1.17

6.3.1 18.

6.3.1.19.

subsequently appointed to the position. This was corroborated by Ms
Malebane during our interview with her on 20 May 2013.

Ms Lisa Mariano of SpencerStuart in a response to our inquiry on 21 May
2013 confirmed that they had received Ms Duda’s CV from Ms Winnie
Kubheka of the SABC's HR department after requesting for same from Mr
Lesala the Group Executive: Human Capital Services at the SABC.

Ms Mariano further stated that SpencerStuart had been instructed by the
SABC to interview an additional candidate, which resulted in the 2™
round of interviews being conducted for one person by the Board on 7
February 2012, Ms Duda was the lone candidate for the purported

second round. -

Ms Malebane a former Chief Finance Controller and a former confidante
of Ms Duda was interviewed by the investigation team. In her interview
she revealed to the investigation team exactly how Ms Duda was
recruited and interviewed by the Board. She gave first account details of
how Ms Duda's CV was submitted, various meetings held by Ms Duda
with Mr Phosane Mngqibisa, and the finalisation of the first interview
process for the position of the SABC CFO.

Ms Malebane also informed the investigation team how she had been
continuously informed by Ms Duda of her recruitment and eventual
appointment by the SABC.

Ms Malebane also outlined the different role players who, according to
her, were behind the appointment of Ms Duda, namely, Mr Mnggibisa: Mr
H Motsoeneng; the Chairperson of the SABC Board; some Board
members and the former Minister of Communications.

According to Ms Maiebane, Mr Mnggibisa ‘offered’” Ms Duda to choose

from the various vacant positions in the state owned enterprises resorting
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6.3.1.20.

6.3.1.21.

6.3.1.22.

6.3.1.23.

6.3.1.24.

6.3.1.25.

under Department of Communications. These included the CFO position
at SABC, CFO position at Post Bank and CFO of Post Office. Ms Duda
then chose the SABC CFO post. Mr Mnggibisa then ‘recommended’ Ms
Duda for the position of CFO to Ms Pule. Various meetings were held
during the period December 2011 and February 2012,

According to Ms Malebane Ms Duda's CV was submitted directly to Ms
Pule who then transmitted it to Mr Phiri with an instruction to the Board to

interview the said candidate.

Ms Malebane further informed the investigation team how Ms Duda threw
a tantrum when there was a delay by the Minister to approve and
announce her as the successful candidate for the CFO’s position.

According to her, Ms Duda's tantrum was allegedly applauded/hailed by
the Minister as this portrayed the right temperament for the position Ms
Duda was to occupy.

Not long after the tantrum Ms Duda was informed by Mr Mngqibisa of
plans to announce her appointment as the GFO at a special function in
Cape Town.

- - - -y

Ms Malebane informed the investigation team that flight and
accommodation arrangements were made by Mr Mngqibisa for Ms Duda
to be in Cape Town where Ms Duda was announced as the SABC's CFO.

Ms Malebane informed the investigation team that she was also recruited
to join the SABC as the second in command (babysitter) to Ms Duda in
order to assist the latter in the challenges that lay ahead as Ms Duda had
never been a CFO prior to being employed by the SABC. It was
confirmed through Ms Duda CV that she had never been a CFO before.
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6.3.1.26.

6.3.1.27

6.3.1.28.

Ms Malebane was offered a salary of R150 000 per month as the Chief
Finance Controiler. Ms Malebane also revealed how the initrally
recommended candidates for the CFO's post were rejected by the
Minister while Ms Duda’s documents were being processed. According to
her, five (5) Board Members were lobbied to ensure that Ms Duda was
appointed during the second round of interviews. According to Ms
Malebane the recruitment agency which handles the SABC screening

process is owned by one of the Board members.

According to Ms Malebane, she had been offered a 5 year contract which
was then reduced to 2 years, but signed an interim 6 month contract after
being assured by Ms Duda that the contract would be over-ridden by a
permanent one within 2 months. However \Ms Malebane's contract never

materialised as she was suspended by the SABC.

During our meeting and interview on 19 July 2013, the Acting COO
confirmed Ms Malebane’s version verbally and later in writing, that he
was the one who received Ms Duda’s CV from Mr Themba Phiri, the
Acting Director General of the Department of Communications, and
submitted it to the SABC’s HR office. He also admitted that this happened
after interviews.for the CFO had beén finalised and recoeinmendation to
the Minister made. ‘He could not explain why he violated established
recruitment procedures and SABC's own policies in submitting the CV
irregularly. In fact he took no responsibility for his actions, puftting the
blame on the Board as the panel. Below is an extract of the interview:

“Adv Madonsela : (Indistinct) alleged that the appointment of
Ms Duda was predetermined and the interview process was just a
formality, what is your comment? ‘

Mr Motsoeneng. My comment Public Protector, is the panel taking
responsibility on the appointment because all of us we interview her and
we were happy from where I'm sitting, the panel itself. we did interview
her.
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Adv iMadonseia - Right.  You do remember though that you were
happy, but you don’t remember who else you interviewed on that day?
Surely you couldn’t have interviewed more than a handful of people?

Mr Motsoeneng: Yes, Public Protector, | agree with you. It is just
that | don’t remember exaclly whether it was only Gugu that day or ... but
I do remember that we did make some interviews. | will just go and check
because | don’t want to say there were two or three when there were not,
Adv Madonsela: So in what way was Ms Duda better than the
original Mr Mbulelo person that you had initially recommended?

Mr Motsoeneng :No, to be honest Minister, the first candidate from where
I'm sitting he did very well. 'm Just talking about the first process that we
did, the first candidates did very well. When the Minister reject and then
we go back and interview Gugu and then .. because we sent the names
that ... the Minister was supposed to select within those names, but what
f'm saying Public Protector, here is ... | mean the panef taking
responsibility on Gugu because it is us who sent Gugu’s name to the
shareholder.

Adv Niadonsela: Well, Gugu now has become a controversial one,
surely you would remember if you sent her CV? Do you remember
sending her CV?

Mr Motsoeneng: Yes, Public Protector, | do remember.

Adv Madonsela : You sent her CV?

Vir Motsoeneng : Yes.

Adv iMadonsela : When did you send her CV, at the beginning of
the process or when the new ... when Process B commenced?

Mr Motsoeneng : I sent the CV ... | just want fo double check Public

Protector, but | sent ... it was not Gugu, it was other people also. It was
not just Gugu alone. | did send the CV's.

. -Mr Madiba i -.  Sentthem to whe? -
Mr ifotsoeneng Sent it to HR. All the CV's that | get | send them
fo HR.
Adv Madonsela : Where did you get Gugu’s Cv?
Mr Motsoeneng: | receive Gugu’s CV from Themba.
Mr Madiba : Themba Phiri?
Mr Motsoeneng: Yes, I receive Gugu’s from Themba.
Adv Madonsela : Do you recall when exactly was this?
Mr Motsoeneng: That is the issue that | just need to go and check,
Public Protector.
Adv iMadonsela : We would appreciate it (indistinct).
Mr Motsoeneng: Yes, I will just go and check whether jt was after

we have closed the ... what I'm saying about the three ... the two ... the
three people, | will just check.

Mr Madiba : Look, let me give him the dates Madam, so that if
we don't ...
Adv Madonsela : Yes. Okay, we can give him the date.
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6.3.1.29.

6.3.1.30.

Mr Madiba : Can you give me that ... what happened here
Mister Motsoeneng, is that you conducted interviews on the 117 of
January and after conducting the interviews on the 11" of January you
submitted a recommendation to Minister and then on the 31% of

January ...

Mr Motsoeneng: In this case ... sorry Public Protector, in this case
the Board?

Mr Madiba : The Board, yes.

Mr Motsoeneng: Oh, okay.

Mr Miadiba : I think the number one person that you submitted
was Mbulelo(?) (indistinct) from the Eastern Cape.

Mr Motsoeneng. Yes, | remember the Eastern Cape.

Mr Madiba : Yeah and then the Minister was not satisfied.

Adv Madonsela: Okay, when did the Minister then ...

Nir Madiba : Replied on the 31% of January 2012 to Dr

Ngubane. That is why | was asking you that question about telephone
calls thereafter.

Mr Riotsoeneng: Dr Ngubane?

Mr Madiba : Yeah.

Mr Motsoeneng: Okay.

Mr Riadiba : And indicated that she did not approve the
recommendation and that you have had to restart the recruitment
process.

Adv #Madonsela : Okay and then when did you get the CV of Ms ..
Nir Madiba ; She was interviewed on the 7 of February.

Mr Motsoeneng: 7 of ..

Adv Madonsela : Yeah, but when did you submit the CV to HR?

iir Motsoeneng: That one Public Protector, is ... this is what I'm

saying, | just need to remember when, because to be honest | don’t
remember wkien.” - -

Termination of several senior staff members’ service by the SABC

As indicated earlier, one of the allegations was that Mr Motsoeneng was
systematically purging senior staff members at the SABC who disagreed
with him and getting them out procedurally at enormous expense to the
Corporation in the form of settlements, paid leave or salaries paid while a
suspended executive idled at home.

Several letters of suspension and termination of employment services of
Ms P. Ntombela-Nzimande, Ms Charlotte Mampane, Mr Thabiso Lesala,
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6.3.1.31.

6.3.1.32.

6.3.1.33.

6.3.1.34.

6.3.1.35.

Mr Bernard Koma, Ms Gugu Duda, and Ms Nompilo Dhiamini among
others, were provided to proof the allegation.

The termination of a fixed contract of employment of Ms Ntombela-
Nzimande through a letter dated 21 February 2011 showed that the
termination of her contract was premature as it had thirteen (13) months
remaining on it and for which she was paid in full.

Ms Ntombela-Nzimande indicated to me that her contract was terminated
prematurely because she had raised several corporate governance
issues with Mr Nicholson. She alleged that many of the issues she had
raised related to the alleged iregular employment and subsequent
conduct of Mr Motsoeneng.

Another termination of employment letter dated 20 March 2012 was
served on Ms Mampane whose contract was set to expire on 31 October
2013.

Prior to receiving termination of her contract notice, a letter written by the
then Deputy Chairperson of the Board, Mr Ka Plaatjie, dated 19 March
2012 lnformed Ms Mampane that the SABC Board had decided that she
does rot fall within the structural requirements of the SABC and therefOre
that she should discuss a settlement with the SABC Human Resources

unit,

During an interview with the investigation team on 15 March 2013, Mr
Lesala the former Chief of HR informed them that he reported directly to
Mr Motsoeneng who in turn purportedly reported to the GCEO. However,
Mr Motsoeneng did as he pleased without being reined in by the GCEQ.
For instance the GCEO would sign salary increments to Mr Motsoeneng
despite the lack of motivation and justification for such increment from
HR.
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6.3.1.36.

6.3.1.37

6.3.1.38.

6.3.1.39.

6.3.1.40.

Mr Lesala stated that his resignation came as a result of this constant
abuse of Human Resource policies. He subsequently approached the
CCMA on grounds of alleged constructive dismissal. At the CCMA a

settlement agreement to withdraw the dispute, dated 31 January 2013

was entered into between the SABC and Mr Lesala. The amount of R
2,000,000 (R2 million) was paid to Mr Lesala in terms of the settlement

agreement.

As indicated earlier Ms Duda was suspended with full remuneration and
benefits five months into her commencement of contract as the SABC
CFO. It must further be noted that at the time of the interview with the
investigation team, Ms Duda was still receiving her full remuneration and
benefits despite her suspension being affected several months ago.

Mr Koma informed my investigation team that he was suspended and
charged by Mr Motsoeneng with spurious offences which related to
allegations of irregular procurement of a fieet of vehicles from Mercedes
Benz. He was then paid an undisclosed amount in settlement by SABC.

A suspension letter to Ms Diamini dated 10 September 2012 from Ms

‘Mokhobo informed Ms Dlamini of her sus’pensmn with full remUneratlon

and benefits, pending investigations for alleged misconduct of a serious

hature.

Ms Dlamini was interviewed by the investigation team on 26 March 2013.
She stated that she was still paid her full remuneration and benefits
despite having been suspended in September 2012. She further informed
that the reasons for her suspension were spurious or vague.
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6.4.

6.4.1.

6.4.2.

6.5.

6.5.1.

6.5.2.

6.5.3.

The irregular salary progressions of staff resulting in a salary bill
increase of R29 million

This issue is entwined with the iregular salary increase of Mr
Motsoeneng, Ms Motsweni and Ms Khumalo canvassed in 6.1 and 6.3
above. In addition to these people, other employees including
freelancers, shop steward and call centre staff all contributed in the
enormous increase of the salary bill of R29 million.

The labour dispute settlement awards canvassed in 6.5 above also
contributed to the escalation of the salary bill.

Systemic corporate governance deficiencies at the SABC and the

causes thereof

Part of the allegations raised by the complainants relate to systematic
maladministration with regard human resource, financial management

and governance failure.

Appointments of staff

In July 2013, Ms Malebane who descnbes herself as a former
“confidante” of Ms Duda gave the investigation team a detailed wr‘ tten
account of how Ms Duda was recruited and eventually appointed to the
SABC'’s CFO position.

During a meeting with Ms Malebane on 20 May 2013 she informed the
investigation team of the very first approach she had from Mr Mnggibisa
(who is referred to as Mr P) who apparently received Ms Duda's CV from
the former Minister of Department of Communications, Ms Puie and
eventually gave it to Mr Phiri, the Acting Deputy Director General of the
Department of Communications who then gave it to Mr Motsoeneng.
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6.5.4.

6.5.5.

6.5.6.

6.5.7

6.5.8.

6.5.9.

During a meeting with me on 19 July 2013, Mr. Motsoeneng the SABC's
Acting COO admitted that he was the one who delivered Ms Duda's CV
to the SABC aiter he had received it from Mr Phiri.

Mr Motsoeneng further informed me that he was part of the Board
members who interviewed Ms Duda but surprisingly he failed to
remember whether Ms Duda was the only candidate interviewed on the

said date.

Mr Motsoeneng admitted that he was responsible for Ms Motsweni's
appointments and provided reasons for the need of such an appointment
to deal with Audit issues which had been picked up by the Auditor
General.

Salary Progressions

The salary progressions of several officials including Mr Motsoeneng, Ms
Motsweni, Ms Thobekile Khumalo, call centre staff and freelancers were
authorised without following SABC policies, processes and prescripts. Mr
Motsoeneng unilaterally increased salaries of these employees including
his.

- - - -

SABC'’s ;ecords and informaiion availed to my bfﬁce show that Mr
Motsoeneng, Ms Mokhobo, Mr Mokoetle, Mr Nicholson and Dr Ngubane
signed for the said employees’ salary increments despite cost-cutting
initiatives that had been mooted as part of the SABC Turn-Around
Strategy.

The SABC's payroll records revealed that Mr Motsoeneng's salary was at
R1, 4 million. According to Mr Lesala, Ms Makhobo then suggested that it
be raised to R1,7 million and that this threshold not be exceeded.
However, in four months' time she again said that it should be increased
to R2,4 million and proceeded to sign the HR motivation.
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6.5.10.

6.5.11.

6.5.12.

6.5.13.

6.5.14.

Mr Lesala, the Group HR Manager put the blame on Ms Mokhobo's
shoulders for failure to deal with Mr Motsoeneng.

Labour disputes settlements

During an interview on 15 March 2013 with Ms Lorraine Francois, the
suspended and now reinstated internal auditor, informed the investigation
team that the corporate governance structures at the SABC were
dysfunctional. According to her, she had suggested that an external
company be outsourced to review the SABC Corporate Governance

practices.

SizweNts’aluba-Gobodo(SNG) was subsequently appointed.. SNG
thereafter issued a damning draft report revealing that a lot of Exco
dynamics were dysfunctional and were due for management's

consideration.

Ms Francois had apparently written to the Board for the review of SNG
report on 1 November 2012. However, Mr Motsoeneng refused for the
report to be released and reviewed by the Board as it implicated several

. Board members. Mr Motsoeneng then threatened to get rld of Ms

Francois if she proceeded with release of the report.

She was subsequently summoned to the Chairperson's office on 6
November 2012 where she was given a letter of suspension with no
reasons. Ms Francois then challenged her suspension at the CCMA, and
this led to her reinstatement by the SABC. Ms Francois stated that the
SABC has been without a strategic plan but has been changing the
organogram on numerous occasions. For example, Ms Motsweni has
been acting in four (4) different executive positions concurrently which in
her view, point to further corporate governance failure in the SABC.
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6.5.15.

6.5.16.

6.5.17

6.5.18.

6.5.19.

The investigation team further established from Ms Francois that indeed
several former employees were paid substantial amounts of money as
labour dispute settlement awards against the SABC and/or severance

packages.

However, during my interview of the SABC Board members and the
Chairperson, other than blame one another, they ail denied knowing
about the escalation of the SABC salary bill. For instance the Chairperson
and the Board when questioned and informed by me about Mr
Motsoeneng’s rapid salary progression up to the current one of R24 m
per annum as well as the National Broadcaster's unprecedented salary
bill escalation by R29 million, they expressed shock and ignorance of this

state of affairs.

On 15 March 2013, Ms Duda also informed the investigation team that
she had been suspended 5 months into her position as the CFO, and that
this was after altercations with Mr Motsoeneng who had been verbally
abusive towards her and Ms Mokhobo.

According to Ms Duda, Mr Motsoeneng did not take kindly to being
cautioned whenever certain payments he sought to have made, were not
in line with fi;'lancial prescripts. Fér instance, she had ‘proposed for an
offset of R32 million which the SABC owed to SAFA as against the R23
million the latter owed to the former which Mr Motsoeneng clearly
opposed despite it making a sound business proposition.

In his interview with me on 15 March 2013, Mr Lesala indicated that
subsequent to his resignation, he instituted a constructive dismissal
dispute against the SABC at the CCMA, and that a satisfactory settlement

award was given to him.
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6.5.20.

6.5.21

6.5.22.

6.5.23.

6.5.24.

Dereliction of duty by the Board

During an interview with the investigation team on 15 March 2013, Mr
Itani Tseisi the former Group Executive Risk and Governance of the
SABC informed the team that Mr. Motsoeneng was very influential and
verbally abusive towards SABC staff members and the SABC Board,
even before he was even appointed to the position of the COO.

He indicated that Mr Motsoeneng always attended the Board meetings
even before he was appointed as the Acting COO notwithstanding the
fact that he was prohibited by corporate governance rules to attend such
Board meetings as he was not an executive member. Mr Motsoeneng’s
attendance had been suggested by the Chairperson of the Board. Ms
Mokhobo was also subjected to the abusive behaviour of Mr Motsoeneng.

Ms Duda further stated that Mr Motsoeneng at times called her even at
night to scream and insult her if things did not go his way. According to
Ms Duda, most of the SABC Board members were compromised in their
relationship with Mr Motsoeneng. For instance one of the erstwhile Board
member's daughter had been offered an advertising billboards contract
by Mr Motsoeneng The SABC Chairperson himself is said to have been
at times called to Mr Motsoeheng s office instead of it being the other way

round.

In a response to my question about the resignations/termination of senior
staff members of the SABC, which had aliegedly been attributed to him,
Mr Motsoeneng denied being responsible for the exodus of staff. But he
admitted that some of it was in the best interest of the SABC despite
astronomical costs being incurred in labour dispute settlements and

litigation costs.

Mr Motsoeneng advised that he initiated discussions relating to his salary

raise which was always motivated by HR and supported by his superior,
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6.6.25.

6.5.26.

6.5.27

6.6.

6.6.1

.increment from HR. _..

the GCEO before approval by the Board’s Chairperson. Mr Motsoeneng
also informed me that for the work he was doing at the SABC, he
believes that he deserves what he eams and perhaps even more. When
asked if this was in line with the Corporation’s policy and if he advised the
Board as such, he said it was the Board's duty to do the right thing and
his right to ask for whatever he deemed he deserved.

The SABC Board Chairperson, the Board members and the GCEO
informed me that they were not aware of such high salaries being paid to
the said employees.

| was aiso informed that the SABC had ‘governance issues” which
according to Mr Motsoeneng, were at the heart of most of the challenges
the National Broadcaster was grappling with.

Mr Lesala informed the investigation team on 15 March 2013 that he
reported directly to Mr Motsoeneng who in turn purportedly reported to
Ms Mokhobo. However, Mr Motsoeneng did as he pleased without being
reined in by her. For instance Ms Mokhobo would sign salary increments
te Mr Motsoeneng despite the lack of motivation and justification for such

The Department and Minister of Communications’ alleged undue
interference in the affairs of the SABC, giving unlawful orders to the
Board and staff and if the said acts constitute improper conduct and

maladministration

The alleged unlawful orders and improper conduct of the former Minister
of Communications in the recruitment and appointment of Ms Duda as
the CFO for SABC is discussed in detail on the issue regarding the said
appointment in paragraph 6.4 above.
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6.7.

6.7.1.

6.7.2.

6.7.3.

6.74.

6.7.5.

6.7.6.

Responses to the Provisional Report of the Public Protector issued
on 15 November 2013.

A Provisional Report was issued and distributed to the complainants;
other parties involved, including the former Minister of Communications,
Ms. Pule.

The Provisional Report was distributed on the basis of confidentiality to
provide the recipients with an opportunity to respond to its contents.

All the parties’ attention was specifically directed to the provisions of
section 7(2) of the Public Protector Act which provides that:

“If it appears to the Public Protector during the course of an investigation
that any person is being implicated in the matter being investigated and
that such implication may be to the detriment of that person or that an
adverse finding pertaining to that person may be result, the Public
Protector shall afford such a person an opportunity to respond in
connection therewith in any manner that may be expedient under
the circumstances”. (Emphasis added)

Subsequent to issuing the Provisional Report, the Public Protector
received correspondence on different dates from various attorneys who

-

claimed to represent the recipients of the Provisional Report.

The Public Protector responded directly to the recipients of the
Provisional report advising them that her office allowed legal assistance
and not legal representation, and that therefore she would be dealing
directly with them and not through their lawyers. But that they were free to
be assisted by lawyers in preparing their documents in response to the
Provisional Report.

All except two of the recipients of the Provisional Report requested to be
provided with certain audio recordings of the meetings held with the

83



| et

el 23014

6.8.
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6.8.2.

6.8.3.

6.8.4.

6.8.5.

6.8.6.

6.8.7

Public Protector and her investigation team, and this request was

acceded to.
Response of the GCEO of SABC, Ms Lulama Mokhobo

Ms. Lulama Mokhobo, the SABC's GCEO responded to the Provisional
Report on 29 November 2013. She was generally unhappy with the
intended findings and remedial action in the report in so far as it related to
her role in the issues investigated by the Public Protector.

Ms. Mokhobo commenced her inputs by clarifying the fact most of the
issues investigated by the Public Protector occurred prior to her tenure as
the SABC's GCEO as she properly took office on 24 January 2012

According to her, much of what she is alleged to have been party to pre-
dates her term and had nothing to do with her.

Notwithstanding the afore-going, Ms Mokhobo proceeded to make
comments and clarifications of what she called “my version of the truth as

[ know it”".

Ms Mokhobo stated that when she joined the SABC as the GCEO she
found the Board whose rehance on Mr Motsoeneng, as Acting COO to act
on matters that the Board classified as crucial, highly confidential and

urgent, extremely high.

Ms Mokhobo stated that Mr Motsoeneng shared a relationship with Dr
Ngubane and some Board members so close that she was frequently not
aware of discussions and/or actions that were being planned.

Ms Mokhobo indicated that among the responsibilities that Mr
Motsoeneng was entrusted with prior to 24 January 2012 and continuing
beyond that were the following (list not exhaustive):
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6.8.7.3.
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6.8.7.5.

6.8.7.6.

6.8.8.

Addressing and bringing closure to the Auditor General (AG) and Special
Investigations Unit (SIU) findings. These had not been addressed by the
previous SABC Executives.

Addressing the murky matters surrounding the fulfilment of a Debis Fleet
Management contract which resulted in the delivery of Mercedes Benz
fleet of cars for use by mainly journalists in the News department, and
had generated into a scandal of massive proportions (leading to
complainant Mr Koma'’s disciplinary process).

Ensuring the removal of certain Executives (including complainant Ms
Mampane) that the Board had deemed no longer suitable to continue
working at the SABC.

Generally assisting the Board with political stakeholder and labour
matters that no one seemed capable of carrying out. To this extent, Mr
Motsoeneng was credited with stemming labour unrest and effectively
managing Labour Unions.

To further illustrate the trust quotient Mr Motsoeneng had with the Board,
he was delegated to act as the GCEO in the brief period, between her
appointment and actual assumption of office (instead of the former Acting
GCEQ and Group Executive of News, Mr Molefe being requested to do
s0).

Mr. Motsoeneng was therefore seen as a hero, operating at a reaim far
above of all other Executives, and therefore deserving of being
considered as the next COO.

Ms. Mokhobo further stated that it was common knowledge that her
arrival at the SABC did nothing to shift the workings of the Board and its
reliance on Mr. Motsoeneng to a point where she would be given space
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6.8.9.

6.8.10.

6.8.11.

6.9.

6.9.1.

and requisite levels of frust and acknowledgement, particularly that of Dr
Ngubane and the Board, to do all things necessary as would be required
of a normal CEO. In fact Dr Ngubane famously stated in his speech at the
ANC Mangaung conference TNA breakfast show (broadcast live on
December 21, 2012) that Mr. Motsoeneng had stabilized the SABC,
suggesting that he did so single-handedly.

Ms. Mokhobo stated that it therefore came as no surprise that Dr
Ngubane and Mr. Ka Plaatjie not only chose to declare unlawful the
Board meeting that resolved to remove Mr. Motsoeneng from his role as
acting COO, but also elected to resign from their positions as Chairman

and Deputy Chairman respectively.

With regard to the appointments and promotions of Mr Motsoeneng over
the period beginning in March 1995, or in the appointments, promotions
and salary increases of Ms. Motsweni, Ms. Mokhobo stated that it was a
well-known fact that she had played no role in that regard.

In conclusion, Ms. Mokhobo also referred to several documents she had
attached to her comments as proof that she had played no role in most of
the lssues alluded to in the Prows:onal Report, as a result of which she ..
requested that certain findings and remedial action Ilnked to her should '
be expunged from the final report of the Public Protector.

Response of the former Chairperson of the SABC Board, Dr Ben

Ngubane

Dr Ngubane, former Chairperson of the erstwhile SABC Board responded
to the Provisional Report on 18 December 2013.In general the response
was not in agreement with the contents of the Provisional Report.
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6.9.3.

6.9.4.

6.9.5.

6.9.6.

6.9.7

Dr Ngubane expressed his dissatisfaction in particular with regard to the
findings and remedial action that the Public Protector recommended to be

taken against him.

He stated that the provisional findings cover a wide period of his tenure at
the SABC, and that this made it difficult for him to respond fully out of
memory to accusations as those contained in the Provisional Report.

Dr Ngubane further denied that he went out of his way to act as an
Executive Chairperson of the SABC Board, and that he was the point of
contact of the Executive Authority with the Board, as well as being the
person who managed the affairs of the Board between the Board
meetings however frequent they might have been.

With regard to Mr. Motsoeneng's salary progression, Dr Ngubane
indicated that this was a recommendation from the SABC's Human
Resources department, which was effected in line with SABC'’s policies,
and that the progression was based on the ground that Mr Motsoeneng's
salary was far below the level then enjoyed by other related positions
within the SABC.

On :the issue relating toot".l'ie irregular appointr.n"ént and salary progroéhs'sion
of Ms. Motsweni, Dr Ngubane stated that it occurred during the time the
SABC had to implement the findings of the Auditor General and Ms.
Motsweni assisted in co-ordinating a team under Mr Motsoeneng and that
her appointment was done in accordance to SABC's policies.

Dr Ngubane contended that the Public Protector in dealing with the
termination of service of staff by the SABC, lumped together various
employees which in his view should be treated under different categories,
and that there was no evidence of termination or suspension of staff, or
settlement amounts or litigation costs in the Provisional Report.
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6.10.

6.10.1.

6.10.2.

6.10.3.

6.10.4.

6.10.5.

He further contended that there was no indication of the amount which
constituted fruitless and wasteful expenditure, and also the basis on
which it should be refunded by the GCEQ, the Acting COO and himself,
and that therefore he denied any liability in that regard.

Response of Mr Themba Phiri, the Acting Deputy Director General of

Department of Communications

Mr Themba Phiri responded to the Provisional Report on 29 November
2013 through the signature of his attorneys, Malan and Mohale Attorneys.

Mr Phiri denied any involvement in the submission of Ms Duda’s CV to
the SABC and that he was just asked telephonically about the CV by Mr
Motsoeneng who by then had been expecting ‘something” from the

former Minister, Ms. Pule.

He also denied that he acted on instructions from the Minister to the
Board to interview Ms Duda as stated by Ms Malebane, and also denied
Mr Motsoeneng's statement to the Public Protector that he received Ms
Duda’s CV from him.

s
- - . -

Mr Phiri explaine:d that he had refer‘red Mr Motsoeneng’é telephonic
enquiry to the then Minister's PA, Ms Nthabiseng Borotho and that
therefore he merely acted as a conduit to the enquiry about a CV, the
underlying background to which he was not privy.

In conclusion, Mr Phiri argued that he did not act unlawfully as indicated
in the Provisional Report, and that therefore the Public Protector should
revisit her findings and recommendations against him for the purposes of
her final report.
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6.11.

6.11.1.

6.11.2.

6.11.3.

6.11.4.

6.11.5.

6.11.6.

6.12.

6.12.1.

Response of Mr Phosane Mngqibisa

Mr Mngaqibisa responded to the Provisional Report on 10 December 2013
through the signature of his attorneys, F R Pandelani Incorporated.

Mr Mnggibisa stated that he was never afforded an audience prior to the
issuing of the Provisional Report in order to exercise his right reply to the

allegations or to rebut same,

Mr. Mnggibisa stated that the allegations against him by Ms Malebane
were never corroborated by any of the persons interviewed, including Ms
Duda during her meeting with the investigation team.

Mr Mnggibisa contended that Ms Malebane’s evidence should therefore
be regarded as “hearsay” and that therefore it could not assist in proving
the essential fact of linking him to the appointment of Ms Duda at the
SABC.

He further stated that Ms Malebane does not herself offer any personal
knowledge of the serious facts or allegations and relies on what she
alleged was told by Ms Duda which the latter ought to either confirm or
deny having-made such utterances as alluded to. - -

Mr Mnggibisa finally stated that there was no basis either in fact or law
upon which the Public Protector would be justified in relying on such
piece of evidence or allegations made by Ms Malebane.

Response of the Complainants, former SABC employees

The Complainants responded to the Provisional Report on 28 November
2013. In general they expressed their satisfaction and appreciation to the
Public Protector for the issuing of the report and also welcomed the

findings and recommendations made.
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6.12.2.

6.12.3.

6.12.4.

6.12.5.

6.13.

6.13.1.

6.13.2.

The Complainants expressed their concern that Mr Nicholson, former
CFO of SABC and also acting GCEO at the time, his role in the
transgressions though being mentioned, but there seemed to be no fim
findings or remedial action against him.

The Complainants further stated that Mr Koma was unfairly forced out of
his position based on false and unfounded reports that had been made by
Mr Motsoeneng regarding the purchase of 20 Mercedes Benz vehicles
from Debis Fleet Management.

The Compiainants recommend that Mr Koma should be compensated for
being unfairly forced out of the SABC against his will and for tarnishing
his good name and emotional torture that he was subjected to.

In conclusion the Complainants recommended that Mr Motsoeneng and
Mr Nicholson should be charged criminally for their offences, as such
remedial action would serve as a deterrent to those in senior positions at
the SABC.

Response of Ms. Clare O’Neil, former SABC Board RKember

Ms. “O’Neil responded tb the Provisional Fieport by e-mail on 28
November 2013. She had requested to be furnished with a copy thereof
after she had read about it in the “leaked” report in a weekend newspaper

article.

Ms. O'Neil expressed her dismay at what had been related to the Public
Protector by Ms. Duda about the Board members being compromised in
their relationship with Mr. Motsoeneng.
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6.13.4.

6.14.

6.14.1

6.14.2,

6.14.3-.

6.14.4.

She stated that she was astounded by the specific mention of her name
in the Provisional Report with regard to her having a daughter to whom a
billboards advertising contract have been offered by Mr. Motsoeneng.

Ms. O'Neil emphasised that not only does she not have a daughter, she
does not have children and therefore this should prove categorically that
Ms. Duda's allegations are untrue and also a bilatant mis-information to
the Public Protector.

Response of Ms.Zandile Tshabalala, current SABC Board
Chairperson

Even though the Provisional Report was submitted to her for her
information as Chairperson of the incoming Board, Ms Tshabalala, took

the liberty to respond extensively to the Provisional Report.

Ms.Tshabalala argued that the Public Protector's investigation has taken
a number of complaints out of context when the investigation was
concluded and the intended findings were formulated. For example, the
Matric certificate and the fourteen employees.

Ms. Tshabalala their proceeded to deal with each of the Public, Protector's
findings and conclusions, ostensibly denying the basis of each of them
and the fact that they constituted improper conduct and/or
maladministration.

She also mentioned the names of certain individuals and law firms who in
her view should have been interviewed by the Public Protector for a

‘broader understanding of the terms of the Government Guarantee and

the Turn-around Strategy, Ms. Irene Charnley, Mr. Nicholson, Ross
Alcock and Associates, Deloitte and Edward Nathan Sonnenbergs,

respectively.
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6.14.6.

6.14.7

6.14.8.

6.14.9.

On the departure of both Ms. Ntombela-Nzimande and Ms. Mampane,
Ms. Tshabalala said that in line with the SABC's policies these
employees’ positions were declared redundant and settlement
agreements were reached with them in respect of the remainder of their
confracts, and that payments were made to them which they accepted,
willingly.

On the alleged escalation of the salary bill by R29 million, Ms Tshabaiala
indicated that the SABC had to address the legacy of the past, in terms of
which certain personnel were permanently engaged as freelancers for
periods in excess of twenty (20) years. There were also issues of parity
which according to her, were required to be addressed by the Board to
ensure cessation of past discriminatory practices in the organisation.

According to Ms. Tshabalala, the SABC js compelled to compete for
talent, and that this applied to both sourcing and retention of talent.
Therefore the escalation complained of was done to ensure that the
SABC has a competitive edge and within the available resources of
SABC.

In conclusion, Ms. Tshabalala stated that on the basis. of the above, the
SABC dispuied allegations of mafadministration and aBuse of power and
expressed a view that most of the findings that the Public Protector
intends making would require her office to conduct a further and more in-
depth objective investigation before they are made.

My subsequent response to Ms Tshabalala’s comments on 20 December
2013 was as follows:

‘I am currently studying the comments you have made in response to the
specific issues contained in my Provisional Report. ff warranted, | will
incorporate the comments you have made in my final report once | have

related these comments to my investigation.
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However, | am astonished by the response from you as the incoming
Chairperson of the new Board as my investigation covered a period which
preceded your tenure. Of particular surprise to me is that you say the
matfters were not investigated yet documents were requested and
received from the SABC administration and Board, interviews were held
with witnesses and the entire SABC Board with questions asked on all
allegations, and the Provisional Report itself was an opportunity to
engage me on each intended finding to provide evidence to the contrary.

It appears from your response that unlike the outgoing Board, Mr Hiaudi
Motsoeneng and the GCEOQ, you appear to deny any govemnance failure
on the part of the erstwhile Board. Even more concerning, is how the
Board whose rofe is to guide the SABC’s ethical conduot reacts fo my
intended findings regarding Mr Hlaudi Motsoeneng'’s dishonesty”,

EVALUATION OF THE EVIDENCE OBTAINED DURING THE
INVESTIGATION

Regarding the alleged appointments and salary progression of ir.
Motsoeneng

it is common cause that in 2010, Mr Mokoetle with the approval of Dr
Ngubane, created the position of Executive Manager: Stakeholder
Relations in the office of the GCEO and recruited Mr Motsoeneng from the
SABC’§_ Free State office for this position, without advertising the post or
going through a selection process stipulated in tHe SABC’s Delegation of
Authority Framework which regulates creation of new positions.

It is also common cause that Mr Motsoeneng did not apply, nor was he
interviewed for this position, having left the SABC under a cloud following
an investigation into allegations that he had committed fraud in his
application for employment when he first joined the SABC in 1995 on a full
time basis. On 1 August 201‘0, the SABC appointed Mr Motsoeneng as
Executive Manager: Stakehoider Relations in the office of the GCEO (salary
scale 120) at a salary of R500, 000 per annum,
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This appointment was followed by three further appointments or
amendments to Mr Motsoeneng employment contract within a period of five
(5) months effected by the previous GCEO Mr Mokoetle and the then Acting
GCEO, Mr Nicholson, respectively.

All of these amendments or appointments although not changing his
designation as the Executive Manager: Stakeholder Relations always
effected an astronomical adjustment to his salary scale.

Dr Ngubane acknowledged that Mr Motsoeneng was recruited from the
Free State by Mr Mokoetle to work in his office as the person responsible to
deal with the unions on the issues relating to the turnaround of the SABC.
The said appointment was not approved by Exco’as required by the-
SABC's Delegation of Authority Framework (DAF).

At the SABC Board meeting held on 14 November 2011, the SABC Board
resolved to appoint Mr Motsoeneng Acting COQ after the position of COO
was vacated by Ms Mampane, Dr Ngubane recommended that Mr
Motsoeneng be appointed to the position in an acting capacity.

During the period 1 April 2011 to 1 April 2012, Mr Motsoeneng’s total
monthly tost to company salary signed for approVaI by Dr Ngubane, the
Chairperson of the Board, increased from R126, 961 to R211, 172 (66,3%).

Dr Ngubane addressed a letter to Ms Pule on 15 November 2011 advising
her on the resoiution of the Board taken during its meeting on 14 November
2011 to appoint Mr Motsoeneng as acting COO until such time that the
Chief Operating Officer was appointed, and this was duly approved by Ms
Pule on 28 November 2011.

In reply to questions from me, Ms Mokhoba, on 12 June 2012 responded as
follows to the statement that “the SABC committed an act of forgery and

uttering (sic} in changing the advertisement for the position of the COQO
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71.13.

issued in April 2008 by removing the requirement for academic
qualifications so as to suit who is without qualification to meet the criteria

for the advertised position”:

“The advertisement was an exact replica of previous advertisements dating
as far back as 2006."

On 11 March 2013 Ms Mokhobo indicated that the Chairperson of the
Board indicated to her that she was not allowed to change the requirements
of the advertisement and that it had to go out exactly as the one in 2008.
Ms Mokhobo indicated that the Chairperson was adamant that he did not
want to see any qualifications reflected in the advertisement. This
sentiment was echoed by Adv Cawe Mahlati (“Adv Mahlati") — former
member of the SABC Board.

This was disputed by Dr Ngubane who indicated to me on 15 March 2013,
that the advertisement never came before the Board for approval and that it

was something which was done by management.

During January 2013 / February 2013, the SABC placed another
advertisement for thelsposition of COO:)» In this advertiserent the
requirements for the position was indicated as “...A relevant degree/diploma

and/or equivalent qualification.”

This was a watered down version of the initial advertisement placed by
SpencerStuart in Sunday Times and City Press of 9 July 2006 which
indicated that the requirements for the position were “‘appropriate academic
background, preferably _posigraduate qualification” whilst the internal
advertisement only required a “commercially astute executive, with broad-
ranging operational track record of success in broadcasting.”
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On my question to her regarding the changing of the advertisements to suit
Mr Motsoeneng, Ms Mokhobo indicated that on 12 June 2012 the 2008
advertisement was “an exact replica of previous advertisements dating as
far back as 2006”. Contrary to Ms Mokhobo's statement, this advertisement
was a watered down version of the advertisement placed in 2006 indicated
that the requirements for the position were an appropriate academic
background and therefore not an exact replica as indicated by Ms
Mokhobo.

On 11 March 2013, Mr Gina indicated that after Ms Mampane vacated her
position as acting COO, the position remained vacant for a considerable
fime. At that stage, Dr Ngubane made a recommendation that Mr
Motsoeneng be considered for the position of acting COQ. The
understanding at that stage was that would only act for a couple of months
(approximately 2-3 months) until such time as the recruitment process for a
new COO was completed.

On 19 July 2013 Mr Motsoeneng indicated that his appointment as the
SABC's Acting COO was to persist until the appointment of a COO was
made by the SABC, and he subsequently prowded me and the mvestlgatlon
team with proof thereof in a form of a letter S|gned by the Chafrperson of the
Board on 15 November 2011.

At the same meeting he informed me that he is the one who requested for
salary increments as he believed that for the good work he was doing at the
SABC, he deserved the increments, and even more.

Mr Motsoeneng also informed me that the salary increments “he had
received were motivated for by the then Group HR Managers, Mr Morobe
and Lesala and approved initially by his previous superiors, Mr S Mokoetle
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7.1.18.

7.1.20.

71.21

7.1.22.

7.2

7.2.1

7.2.2

and Mr Nicholson, then later by the outgoing GCEO, Ms Mokhobo prior to
being authorised by the former SABC Board Chairperson, Dr Ngubane.

On 14 January 2014 and subsequent to the release of the Provisional
Report, my investigation team met with Mr. Nicholson the former SABC
CFO and Acting GCEQ in order to get clarity from him and aiso afford him
an opportunity to be heard.

Mr. Nicholson confirmed his role as the Acting GCEQ pertaining to Mr.
Motsoeneng'’s appointment/promotions and salary progression. He insisted
that what he did in signing Mr Motsoeneng’s contracts and salary
increments was in terms of the Delegation of Authority Framework (DAF).

Mr Nicholson indicated that although he did not know how much Mr
Motsoeneng earned, the rapid salary increments offered to him were as a
result of his effectiveness and the good work he was performing at the
SABC, and were probably above board.

However, Mr. Nicholson failed to explain the questionable signatures on the
documents he had signed with Mr Motsoeneng on 10 December 2010 and
1 April 2011 except to say that it was due to a mistake on his part when he
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appended his §i‘§nature.

Mr Motsoeneng’s alleged misrepresentation of qualifications

It was established that Mr Motsoeneng does not have a matric certificate.
This was established through analysis of human resource documents
received from the SABC as well as admitted by Mr Motsoeneng during my
meeting with him-on 19 July 2013. :

It was further established that Mr Motsoeneng did indeed misrepresent the
fact that he has a matric certificate when in fact he does not have one.
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7.2.4

7.2.5

7.2.6

7.2.7

7.2.8

Various documents received by my office indicated that on various
occasions after his appointment, he was requested to provide a copy of his
matric certificate, but failed to do so.

A 2003 SABC Group Internal Audit report into the allegation that Mr
Motsoeneng misrepresented that he had a matric certificate found that he
did not have matric and recommended that management should consider
instituting action against him. The recommendations were never

implemented and no action was ever taken against.

An evaluation of two CV's submitted by Mr Motsoeneng (one in 2003 when
he applied to the position of Executive Producer: Current Affairs and one
supplied by the SABC upon my request) indicates that there is a
discrepancy in that on the 2003 CV indicated that he was employed as
Head of Communications in the Northern Cape whilst the CV supplied to
me indicated that he was only employed by the SABC.

The affidavit provided by, Mr Thulo to the investigation team revealed a
further discrepancy in Mr Motsoeneng’s CV.

In this éfﬁdavit, Mr Thuio e;plained that in 200'3, he was one of the
applicants for the position of Executive Producer — Lesedi Current Affairs
and attached his CV as well as the CV's of Mr Khothule Solomon
Mphatsoe, Ms Phuleng Arcilia Mokhoane and Mr Motsoeneng as being the

other applicants for the position.

Mr Thulo indicated that in 2003, despite the fact that Mr Motsoeneng had
only been hémployed by the SAéC, his CV which was part of the application
for the position indicated that he was “Appointed as Head of
Communications at the Department of Tourism and Economical Affairs in
Northern Cape”
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When the CV of Mr Motsoeneng was provided by the SABC upon my
request, is evaluated against the CV of Mr Motsoeneng attached to the
affidavit of Mr Thulo, it is clear that the position as Head of Communications
at the Department of Tourism and Economical Affairs in Northern Cape is
not reflected on the CV as supplied by the SABC. There is thus a disparity
between the two CV's.

Dr Ngubane’s insistence that there is no evidence could be found that Mr
Motsoeneng misrepresented his qualifications is astounding.

7.2.11 This assertion is however contradicted by the documentation and

information submitted by the SABC to me as well as Mr Motsoeneng's own

admission,

7.212 On 19 July 2013, Mr Motsoeneng indicated that he never misrepresented

7.2.13

7.2.14

7.3

7.3.1

his qualifications during his employment at the SABC, as it was common
knowledge that he did not possess a Matric certificate.

However, after being shown the employment application form Mr
Motsoeneng had completed at the SABC indicating the symbols he had
claimed to have obtaingd in Matric by me, Hig submitted that he was asked
to fill the subjects as mere compliance by Mrs Swanepoel.

Mr Motsoeneng finally admitted to me during our meeting on 19 July 2013,
that it was wrong of him to have claimed to have a matric certificate while
knowing that he had not passed the grade.

Whether the alleged appointments and salary progression of Ms Sully
Motsweni were irregular and thus constitutes maladministration.

During her employment at the SABC, Ms Motsweni occupied various

positions which started as Internal Auditor in August 2002.
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7.3.2

7.3.3

7.34

7.3.5

7.3.6

7.3.7

7.3.8

In June 2011, the SABC deviated from normal recruitment policy and
indicated that due to the urgency of the appointment, approval was sought
to appoint Ms Motsweni to the position of General Manager: Compliance
and Provincial Operations (Scale 120)

On 27 June 2011, an offer of employment was extended to Ms Motsweni at
a remuneration package of R960, 500 per annum which she accepted.
This position was in the office of the Group Executive: Stakeholder
Relations and Provinces, occupied by Mr Motsoeneng.

Eight months later, on 1 February 2012, the SABC appointed Ms Motsweni
as Head: Monitoring, Compliance and Operation Service at a remuneration
package of R1, 500,000 per annum (Scale 120). This position was also
within the office of the COO which was occupied by Mr Motsoeneng.

During the period 1 July 2011 to 1 April 2012, Ms Motsweni has been
appointed to three (3) different positions without applying, being shortlisted
or attending interviews. All these three positions reported to Mr Motsoeneng

directly.

- - <
During this period, Ms Motsweni’s total monthly cost to the SABC which
was approved by Mr Motsoeneng, increased from R79,966 to R130,883

(63,7%).

During a meeting with me, Ms Mokhobo indicated that this change in
position of Ms Motsweni was effected directly by Mr Motsoeneng and that it
should have been presented to Exco for approval.

During a meeting with me on 19 July 2013, Mr Motsoeneng indicated that
when he became the Acting COO, he identified a need for a position similar
to the one Ms Motsweni is occupying for the whole of the SABC, which was
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7.3.9

7.3.10

7.3.11

7.3.12

7.3.13

largely driven by the increased focus of Auditors on Compliance matters as
identified by the Auditor-General.

Mr Motsoeneng indicated that he thought that it would be a duplication to
appoint another person to strengthen compliance and monitoring. He then
thought it prudent to elevate Ms Motsweni's division to deal with corporate-
wide compliance and report to his office, which then resulted in Ms
Motsweni joining the Acting COO’s office with her entire division.

Mr Motsoeneng stated that as the filling of the position of General Manager:
Compliance and Operations was urgent, HR applied for approval of
deviation from recruitment policy in respect of the said position as well as
that of General Manager: Finance.

Mr Motsoeneng further informed me that Ms Motsweni’s salary increases
were motivated for by him, supported by HR division and always approved
by the line Manager, the GCEOQ.

However, according to Ms Mokhobo, Ms Motsweni's salary was regularly
increased by the Acting COO as she has done various other things for him
(i.e. “she writes his e-mails, wntes his documents and explains what IS
conta.'ned in there, she writes” hfs responses, she does everything for h:m

So, this was a reward”).

The SABC could not provide information relating to the internal
advertisement of the above-mentioned position, applications received for
the position, record of short listed candidates as well as list of candidates
interviewed. It is clear that the SABC deviated from their recruitment policy
in order to-appoint Ms Motsweni to his office.
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7.4

7.4.1

742

743

744

745

Whether the alleged appointment of Ms Gugu Duda as the Chief
Financial Officer was irregular and thus constitutes maladministration.

Information received from SpencerStuart by my investigation team on 17
November 2011 revealed that they were briefed by the Board about the
recruitment of a CFO by the SABC. This information further revealed that
the selection and assessment of candidates took place between 7
December 2011 and 24 December 2011.

After internal and external advertisements were placed for the position of
CFQ, four (4) candidates were invited for interviews on 11 January 2012. A
presentation of shortlisted candidates was done on the same day by
SpencerStuart. Ms Duda was not shortlisted with the first four candidates as
she had not submitted an application for the said position.

A recommendation for appointment of a suitable candidate, one Mr Msulwa
Daca, was made to Minister Dina Pule who on 31 January 2012, replied to
Dr Ngubane and the SABC Board indicating that she did not approve the
recommendation made by the Board and that the SABC had to re-start the

recruitment process. _ ) oy

On 7 February 2012, SpencerStuart presented and along with other Board
members interviewed an additional candidate, Ms Duda subsequent to
which the Board resolved to send three (3) names in alphabetical order to
the former Minister for selection and appointment of the CFO subject to
further referencing and integrity checks. On 14 February 2012, Ms Pule
approved the appointment of Ms Duda as CFO.

Former SABC Board member, Mr Danana indicated that the person who
was interviewed by the Board at the last minute, Ms Duda, was not one of
the initially short-listed candidates for the position, but was appointed
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746

747

7.4.8

7.4.9

7410

subsequently as CFO after the second recommendation was submitted to

the former Minister for approvai.

Ms Malebane, a former Chief Finance Controller revealed to the
investigation team Ms Duda's CV was received from the former Minister of

Department of Communications by Mr Mnggibisa and subsequently

submitted to Mr Phiri who gave it to the SABC after finalisation of the first
interview process for the position of the SABC CFO.

Ms Malebane a former “confidante” of Ms Duda also informed the
investigation team how she had been continuously informed by Ms Duda of
her recruitment and eventual appointment by the SABC.

Ms Malebane also revealed the different role players who were behind the
events leading to the appointment of Ms Duda, namely, Mr P Mnggibisa; Mr
H Motsoeneng; the Chairperson of the SABC Board; some Board members
and the former Minister of the Department of Communications.

During a meeting with me on 19 July 213, Mr Motsoeneng confirmed that,
subsequent to the selection processes, he submitted Ms Duda’s CV to the
SABC after he had received it from.Mr Phiri subsequent.to which it was
submitted by Ms Wendy Khubeka of SABC HR to SpencerStuart where Ms

Duda was subsequently interviewed alone.

The above evidence reveals that Ms Duda's appointment was not in
compliance with the SABC's recruitment policy as no prior record of her
submission of an application and short-listing could be supplied by the
SABC to my office, except for the recommendations for approval of her
appointment by the former Minister of tfié Department of Coﬁhunications.
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7.5

7.5.1.

7.5.2.

7.5.3.

7.54.

7.5.5.

7.5.6.

Whether Mr Motsoeneng purged senior staff members at the SABC
resulting in unnecessary financial loses in CCMA, court and other
settlement, which amounts to financial mismanagement and if this
constitutes improper conduct and maladministration.

My investigation established that several senior and experienced staff
members were hounded out of theijr jobs after voicing and showing
difference of opinions in how the SABC should be run,

These staff members’ termination and/or suspensions had led to protracted
and unnecessary and prolonged labour dispute proceedings and litigations
involving lawyers and stretching the already overburdened budget of the.
SABC.

Consequently this inevitably led to settlement awards and offers being
made by and/or against the SABC for substantial amounts of money as the
SABC often refused to reinstate the employees, or allow them to work the

full terms of their contracts.

I establlshed from the documentat|on and mformatlon availed by the SABC
that the termlnatlon of service of most former senior executlve employees of
the SABC was not procedurally and substantively fair and therefore not

justified.

During a meeting with me on 19 July 2013, Mr Motsoeneng denied he had
been behind the resignations/termination of senior executive staff members’

employment.

Mr. Motsoeneng also failed to convince me why the premature termination
of these staff members’ employment contracts was preferred instead of
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allowing them to finish the remainder of their terms of contracts, except to
state that it was in the best interest of the SABC to pay them off.

7.5.7. Mr Nicholson informed my investigation team that the SABC had embarked

on a Turnaround Strategy under which they were directed the National
Broadcaster to shed 48 of their Executives’ positions which then meant

non-renewal of contracts that were coming to an end soon.

7.5.8. According to him, Ms Ntombela-Nzimande and Ms Mampane fell under the

7.5.9.

7.6

7.6.1

7.6.2

wy

category of employees whose jobs had been identified as redundant, and
therefore had to be placed elsewhere or be offered exit packages.

Ms Ntombela-Nzimande's running battles with the SABC Board led to the
breakdown of the relationship with them and this also became as a catalyst
to the premature of her contract as it was felt that she was no longer
contributing positively to the National Broadcaster.

Whether Mr Motsoeneng irregularly increased the salaries of various
senior staff members including a shop steward, resuiting in a salary
bill increase in excess, of R29 million and.if this amounted to.financial

mismanagement

The salary progression of employees of SABC is regulated by SABC DAF.
Salary progression is initiated by the line manager, supported by HR,
recommended by the GCEO and approved by Exco. In addition the SABC
had embarked on cost-cutting initiatives as part of their Tum-Around
Strategy to contain over expenditure.

However, the SABC's records and information availed to my office show
that the Acting COO, the GCEO’s and the Board’s Chairperson signed for
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76.3

764

7.6.5

7.6.6

767

the said employees’ salary increments despite cost-cutting initiatives that
had been mooted as part of the SABC Turn-Around Strategy.

Mr. Motsoeneng, however, denied being solely responsible for such salary
increases and/or pay-outs as he always had the support of HR and

approval of his superior, the GCEO. He indicated that some of the

astronomical labour dispute pay-outs were in the best interest of the SABC.

My investigation team also established that indeed several former
employees were paid substantial amounts of money as labour dispute
settlement awards against the SABC andfor severance packages thereby
causing the National Broadcaster to incur unnecessary and avoidable

costs.

However, during my interview of the SABC Board members and the
Chairperson, other than blame one another, they all denied knowing about
the escalation of the SABC salary bill. For instance the Chairperson and the
Board when questioned and informed by me about Mr Motsoeneng’s rapid
salary progression up to the current scaie of R2,4 million per annum as well
as the Nationa_L@roadcaster’s unprecedented salary bill escalation by R29
million, they exp’ressed shock and igngrance of this state of“affairs.

The afore-going points towards apparent dereliction of duty by the Board
and also its failure to exercise its fiduciary responsibilities in the running of
the SABC and thus acting contrary to established corporate governance

principles.

During an interview with the investigation team on 15 March 2013, Mr Itani
Tseisi the former Group Executive Risk and Govermance of the SABC
informed the team that Mr. Motsoeneng was very influential and verhally
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7.6.8

7.6.9

7.6.10

7.6.11

abusive towards SABC staff members and the SABC Board even before he

was appointed to the position of the Acting COO.

He indicated that Mr Motsoeneng always attended the Board meetings
even before he was appointed as the Acting COO notwithstanding the fact
that he was prohibited by corporate governance rules to attend such
meetings as he was not an Executive Member. Mr Motsoeneng's
attendance had been suggested by the Chairperson of the Board. Ms
Mokhobo was also subjected to the abusive behaviour of Mr Motsoeneng.

On 15 March 2013, Ms Duda also informed the investigation team that she
had been suspended 5 months into her position as the CFO, and that this
was after altercations with Mr Motsoeneng who had been verbally abusive
towards her and Ms Mokhobo.

According to Ms Duda, Mr Motsoeneng did not take kindly to being
cautioned whenever certain payments he sought to have made, were not in
line with financial prescripts. For instance, she had proposed for an offset of
R32 million which the SABC owed to SAFA as against the R23 million the
latter owed to the former Whlcf} Mr Motsoeneng clearly opposed despite. jt

making a sound business proposition.

Ms Duda further stated that Mr Motsoeneng at times called her even at
night to scream and insult her if things did not go his way. According to Ms
Duda, most of the SABC Board members were compromised in their
relationship with Mr Motsoeneng. For instance one of the Board member's

daughter had been offered an advertising billboards contract by Mr.

Motsoeneng. The SABC Chairperson himself is said to have been at times
called to Mr Motsoeneng’s office instead of it being the other way round.
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7.6.12

7613

7.6.14

7.6.15

Mr Lesala the former Group Executive of HR, informed the investigation
team on 15 March 2013 that he reported directly to Mr Motsoeneng who in
turn purportedly reported to Ms Mokhobo. However, Mr Motsoeneng did as
he pleased without being reined in by Ms Mokhobo. For instance Ms
Mokhobo would sign salary increments to Mr Motsoeneng despite the lack
of motivation and justification for such increment from HR.

For instance, when Mr Motsoeneng’s salary was at R1, 4 million, the GCEO
suggested that it be raised to R1, 7 million and that this threshold not be
exceeded. However, in four months' time Ms Mokhobo said that it should be
increased to R2, 4 million and proceeded to sign the HR motivation. Mr
Lesala put the blame on Ms Mokhaobo’s shoulders for failure to deal with Mr
Motsoeneng. Mr Lesala indicated that subsequent to his resignation, he
instituted a constructive dismissal dispute against the SABC at the CCMA,
and that a satisfactory settlement award was given to him.

During an interview with Ms Francois, the suspended and now reinstated
internal auditor, on 15 March 2013, the investigation team learned that the
corporate govemance structures at the SABC were dysfunctional.
According to her, she had suggested that an external company be
oatsourced to reviev;r the SABC Corpt:rate Governance 'bractices.
SizweNtsaluba-Gobodo{SNG) was subsequently appointed. SNG thereafter
issued a damning draft report revealing that a lot of Exco dynamics were
dysfunctional and due for management's consideration.

Ms Francois had apparently written to the Board for the review of SNG
report on 1 November 2012. However, Mr Motsoeneng refused_for the
report to be released and reviewed by the Board as it implicated several
Board members. Mr Motsoeneng then threatened to get rid of Ms Francois

if she proceeded with release of the report.
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7.6.16

7.6.17

7.6.18
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7.6.19

7.6.20

7.6.21

She was subsequently summoned to the Chairperson’s office on 6
November 2012 where she was given a letter of suspension with no
reasons. Ms Francois then challenged her suspension at the CCMA, and
this led to her reinstatement by the SABC. Ms Francois stated that the
SABC has been without a strategic plan but has changed the organogram
on numerous occasions. For example, Ms Motsweni has been acting in four
(4) different Executive positions concurrently which in her view, point to
further corporate governance failure in the SABC.

On 20 May 2013, Ms Phoebe Malebane who describes herself as a former
‘confidante” of Ms Duda gave the investigation team a detailed and written
account of how Ms Duda was recruited and eventually appointed to the
SABC’s CFO position.

According to Ms Malebane, Ms Duda informed her of the very first approach
she had from Mr Mnggqibisa (who is referred to as Mr P) who apparently
received Ms Duda’'s CV from the former Minister of Department of
Communications, Ms Pule and eventually gave it to Mr Motsoeneng who
then gave it to the SABC's Board Chairperson.

During a meeting with me on the 19 July 2013, Mr Motsoeneng the SABC's
Acting COOQ admitted that he was the one who delivered Ms Duda’s CV to
the SABC after he had received it from Mr Phiri, the Acting Deputy Director
General of the Department of Communications.

Mr Motsoeneng further informed me that he was part of the Board members
who interviewed Ms Duda but surprisingly he failed to remember whether
Ms Duda was the only candidate interviewed on the said date.

In a response to my question about the resignations/termination of senior

staff members of the SABC, which had aliegedly been attributed to him, Mr
109
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7.6.22

7.6.23

7.6.24

7.6.25

7.6.26

Motsoeneng denied being responsible for the exodus of staff. But he
admitted that some of it was in the best interest of the SABC despite
astronomical costs incurred in labour dispute settlements and litigation

costs.

Mr Motsoeneng admitted that he was responsible for Ms Motsweni's
appointments and salary progressions and provided reasons for the need of
such an appointment to deal with Audit issues which had been picked up by
the Auditor General.

Mr Motsoeneng advised that he initiated discussions relating to his salary

raise which was always motivated by HR and supported by his superior, the.

GCEO before approval by the Board's Chairperson. Mr Motsoeneng also
informed me that for the work he was doing at the SABC, he believes that
he deserves what he earns and perhaps even more. When asked if this
was in line with the corporation’s policy and if he advised the Roard as
such, he said it was the Board’s duty to do the right thing and his right to
ask for whatever he deemed he deserved.

Mr Motsoeneng informed me that his appointment as the Acting COO was
not for a few months, but was until the SABC appointed a permanent COO.

The SABC Board Chairperson, the Board members and the GCEO
informed the Public Protector that they were not aware of such high salaries

being paid to the said employees.

| was alsp informed that the SABC had “governance issues” which,

according to Mr Motsoeneng, were at the heart of most of the challenges
the National Broadcaster was grappling with.
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7.6.27 During a meeting with my investigation team on 14 January 2014, Mr

7.7

7.71

7.8

7.8.1

7.8.2

7.8.3

Nicholson the former SABC CFO and Acting GCEOQ, confirmed to several
probiems within the SABC Board that are attributable to the interference by
the Board in SABC management issues and the lack of insight as to their

exact role.

Whether the Department and Winister of Communication unduly
interfered in the affairs of the SABC, giving unlawful orders to the
SABC Board and staff and if the said acts constitute improper conduct

and maladministration

The. analysis of the evidence pertaining to the allegations of unlawful orders
and improper conduct of the former Minister of Communications in the
recruitment and appointment of Ms Duda as the CFO for SABC is
discussed in detail on the issue regarding the said appointment in

paragraph 7.4 above.

Evaluation of the responses from the recipients to the Provisional

Report

- .0 - L
The evaluation of the bulk of the submissions made by the recipients of the
Provisional Report raised issues relating to my powers, mandate and
jurisdiction. This aspect is dealt with in paragraph 3 above.

Ms Mokhobo corroborated the evidence of the complainants with regard to
Mr Motsoeneng’s abuse of power, relationship with the Board as well as his
relationship with Dr Ngubane and the SABC staff in general.

While it is true that some of the issues precede her tenure on 27 March
2012, she supported a request for the increase of the total salary package of

R2,4 million to Mr Motsoeneng. This salary increase was contrary to SABC's
111
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7.8.4

7.8.5

7.8.6

7.8.8

7.8.9

remuneration policy as it was approved by Dr Ngubane and not by the entire
Board.

Ms Mokhobo's submissions regarding the dismissals of former employees
indicate that she does not appreciate the concept of constructive dismissal. It
also ignores the underlying causes which made the working conditions
intolerable. For instance, in the case of Ms Ntombela-Nzimande after being
informed that there will be restructuring at the SABC, and subsequent to her
not being in favour of the proposed restructuring her access card, laptop, 3G,
and cellphone were confiscated on 15 February 2011.

Although Dr Ngubane denies that he played a role of an Executive
Chairperson (as opposed to non-executive) of the SABC Board, the evidence
provided to my office, confirms otherwise. For instance, his approval of Mr
Motsoeneng's salary increases on 27 March 2012.

Mr Phiri made a bare denial regarding his role in the appointment of Ms
Duda despite corroboration of Ms Malebane’s evidence by Mr Motsoeneng.

Mr Mngqibisa also questioned the credlblllty of Ms Malebane with regard to
his role in the appomtment of Ms Duda However, Ms Malebanes evidence
tallied with the evidence that was presented to me by SpencerStuart, the

recruitment agency contracted by SABC.

Ms O’ Neil emphatically denied the allegation relating to her daughter's
billboard contract which had been offered by Mr Motsoeneng. The allegation
by Ms Duda could not be substantiated.

Ms Tshabalala provided a response to the Provisional Report on behalf of
the SABC. After raising issues relating to my powers and jurisdiction, she

proceeded to reject my provisional findings.
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7.8.10 On the dismissal of the complainants, she submitted that their positions were

declared redundant and settlements agreements were reached with them in
line with SABC's policy. The evidence presented to me is however at odds
with this view. For example, during the interview with Mr Nicholson, he
pointed out the reason for the complainants’ dismissal was the alleged
breakdown in the relations with their employer. The evidence presented to
me also supports constructive dismissal by making the working environment
unbearable. Ms Mampane was for instance barred from attending a strategic
planning whilst Ms Ntombela-Nzimande had her access card, laptop, 3G and
cellphone confiscated.

7.8.11 An analysis of the salary bill of the SABC as well as the CCMA arbitration

awards is at odds with the submission that the escalation of the salary bill
was as a result of attempts to address the legacy of the past administration.

7.8.12The submission regarding the matric certificate indicates that the

8.1

8.1.1
8.1.2
8.1.3

Chairperson of the board falls short of addressing the issue. It is common
cause that Mr Motsoeneng does not have matric. The issue considered and
mvestlgated by me relates to not whether or not Mr Motsoeneng has a matnc
cemﬁcate {or equivalent quallflcatlon) but whether he misrepresented th|s
when he applied for a number of positions at the SABC first in 1995 then
later in 2003.

LEGAL AND REGULATORY FRAMEWORK

Legislation and other prescripts and precedents

The Constitution of the Republic of South Africa, 1998;
The Public Protector Act,23 1994,
The Broadcasting Act, 4 of 1999
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8.1.4 The Public Finance Management Act, 1 of 1999

8.1.5 The SABC Articles of Association;

8.1.6 The SABC Delegation of Authority Framework;

8.1.7 The SABC Acting on Higher Grade Policy (policy number HRO02/98/A);
8.1.8 The SABC Personnel Regulations { January 2000);

8.1.9 The SABC Board Charter;

8.1.10 The King Il Report - 2002;

8.1.11 The SABC Turnaround Strategy (September 2011); and

8.1.12 Public Protector Touchstones.

8.2 The Broadcasting Act 4, 1999

8.2.1 Section 12 of the Act prescribes the composition of the Board. The issue of
the powers and obligations of the SABC Board is regulated by section 12 of
the Broadcasting Act together with section 14 which provides for the

functions and powers of the Executive Committee.

8.2.2 Section 12 of the Act provides that the Board should consist of at least the

following members:

8.2.2.1 . Twelve non-executive members; and o oy

8.2.2.2 "A Group Chief Exec'ﬁtive Officer, a ChiefrOperations Officer ar;d a Chief
Financial Officer or their equivalents. They form the Executive members
of the Board.

8.2.3 Section 13 focus on the appointment of the non-executive members and

state that;

8.2.3.1 The twelve non-executive members of the ‘Board must be appointed by
the President on the advice of the National Assembly.
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8.2.3.2 Nine members of the Board, which must include the Chairperson or the
Deputy Chairperson, will constitute a quorum at any meeting of the
Board.

8.23.3 The Board is the accounting authority of the Broadcaster.

8.24 The Executive of the Broadcaster is defined under Section 14 (Executive
Committee) and state that:

8.24.1 The affairs of the Broadcaster are administered by an Executive
committee (Exco) consisting of the Group Chief Executive Officer, Chief
Operating Officer, Chief Financial Officer and no more than 11 other
members;

8.24.2 The Executive committee is accountable to the Board; and

8.24.3 The Executive committee (Exco) must perform such functions as may be

determined by the Board.

8.3 Articles of Association — South African Broadcasting Broadcaster
Limited

8.3.1 The issue of appointments of COO, CFO and GCEOQ is regulated by
chapter 5 of the Broadcasting Act as well as section 19.1 1 of the Articles

N
-y
-

of Association, Section 19.1.1 provides that:

“Any Executive Director appointed in terms of the Broadcasting Act and of
these Articles shall:

be appointed by the Board after due process described in article 11.1.2
above and shall have her or his contract of employment approved by the
Minister;

9  have a contract for a period not exceeding 5 (five) years;

10 be eligible for re-appointment at the expiry of any period of
appointment; and

11 in her of his contract specified the minimum amount of time she or
he is required to spend on the business of the Broadcaster.”
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8.3.2

8.4

8.4.1

842

843
8.4.3.1

8.4.3.2

The issue of acting appointments for GCEO, COO and CFO, is regulated
by section 19.2 of Articles of Association. Section 19.2 of the Articles of
Association provides that;

‘The Board may appoint any employee of the Broadcaster whom it
deems fit subject to the approvalfrejection by the Member and subject to
conditions that may be imposed by the Member from time to time to act in
the positions of Group Chief Executive Officer, Chief Operations Officer
or Chief Financial Officer.”

Delegation of Authority Framework (DAF)

The issue of staff appointments at SABC is regulated by the Delegation of
Authority Framework, in particular section G, sub-sections Gland G3
which include the level of authority required for recommendation and

approval of levels 115 and above.

The issue of appointments of new positions at the SABC is regulated by
the SABC Delegation of Authority Framework in particular section G, sub-
section G1 which includes the level of authority required for
recommendation of levels 120 and above.

Sectiqn G1 provides as foIIqws: | .
Crea‘ti’gn of new positions %:f'SC 120 and above'ghould be recommended
by the relevant line manager (SC115 or above in consultation with the
GCEO,GE Human Capital and the CFO, and should be approved by
Exco.

Creation of new positions at SC 125 and below during the year which
have not been included in the budget should be recommended by the line
manager(SC 120 or above) in consultation with the relevant Human
Capital manager for the division and should be approved by the CFO.

"G. HUMAM CAPITAL: APPOINTMENT OF PERSONNEL
No | AREA AUTHORITY RECOMMEND APPROVE
G1 New Creation of new positions | Relevant fine manager Exco
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Frotector

Positions at SC 120 and above, {SC 115 or above)} in
during the year and which | consulfation with GCEO,
have not been inciuded in | GE Human Capital and
the budget the CFQO
G. HUMAN CAPITAL: APPOINTMENT OF PERSONNEL
No | AREA AUTHORITY RECOMMEND | APPROVE | NOTIFY/
MONITOR
G3 | Cther staff Employees at Relevant line Inferview Exco
appointments | SC 120 manager (SC panel
(excluding 115 or above) constituted
temporary staff by the
and refevant
independent cluster
contractors)

SABC Policy number HR002/98/A — Acting in Higher Scale (effective 1
April 2011) regulates the issue of appointment of employees at the SABC

8433

whom are from time to time, required to act in higher graded positions
than the position they occupy as well as the payment they must receive

whilst acting in those positions.

84.34 SABC's Turnaround Strategy (September 2011) deals with the

Broadcasters' objectlve to achieve its vasmn ‘to improve cash flow,

o independent of bailzouts and government guarantees” as a Short term
priority. The Turnaround Strategy included the financial recovery plan.

8.5 The Public Finance Management Act (PFMA)

8.5.1 The management of the finances of the SABC as a public entity is regulated
by the PFMA. The main objective of the PFMA is to regulate the financial
management of national or provincial governments and public entities. This
is to ensure that they utilize their resources efficiently and effectively.
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8.5.2

8.5.3

8.54

The SABC is listed as a major public entity in schedule 2 of the PFMA. As
such, it is bound by the provisions of the PFMA. The SABC Board has an
obligation to ensure that the SABC adheres to the applicable provisions of
the PFMA.

The PFMA put the responsibility mainly on the accounting authority of an
entity or government department. An accounting authority is defined as those
persons mentioned in section 49 of the Act. Section 49 provides that the
Board is the accounting authority for a public entity such as the SABC. The
accounting authority must ensure that the entity is managed in accordance
with the PFMA.

Section 50 of the PFMA sets out the fiduciary duties of the accounting
authority (the SABC Board in this instance). Section 50 provides that:

“(1) The accounting authority for a public entity must-
(a) Exercise the duty of utmost care to ensure reasonable

protection of the _assels and records of the public entity;

(b) act with fidelity, honesty, integrity and in the best interests of
the. public entity in managing the financial affairs of the public
en;‘ity; ’ ’

{c) on request, disclose to the executive authority responsible for
that public entity or the legisiature to which the public entity is
accountable, all material facts, including those reasonably
discoverable, which in any way may influence the decisions or
actions of the executive authority or that legislature; and

(d) seek, within the sphere of influence of the accounting authority,
fo prevent any prejudice to the financial interests of the state.
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(2) A Member of an accounting authority or, if the accounting authority is
not a Board or other busy, the individual who is the accounting

authority, may not:-

(a) actin a way that is inconsistent with responsibilities assigned to
an accounting authority in terms of this Act: or

(b} use the position or privileges of or confidential information
obtained as, accounting authority or a member of an
accounting authority, for personal gain or to improperly benefit

another person.”

8.5.5 The general responsibilities of the accounting authority are set out in section
21 of the PFMA. Section 51 {1) provides:-

(1) an accounting authority for a public entity-.

(a) must ensure that public entity has and maintains;

(1)  effective, efficient and transparent systems of financial
and risk management and internal control;

() a system of internal audit under the control and direction
of an audit. committee complying with regulations apd
instructions 'prescribed in terms o;' sections 76 and 77; énd

(if) an appropriate procurement and provisioning system
which is fair, equitable, transparent, competitive and cost-
effective

(d) must take effective and appropriate disciplinary steps against
any employee of the public entity;-

()  contravenes or fails to comply with provisions of this Act”
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8.6 The SABC Board Charter

8.6.1 The issue of corporate governance of the SABC is regulated in the main by
the SABC Board Charter. The Charter regulates the parameters within which
the Board should operate and it is to ensure the application of the principles
of good corporate governance in all dealings by SABC and the Board, in
respect and on behalf of the Broadcaster.

8.6.2 The purpose of the Charter is to:

“3.1.1. set out vision, mission, roles and responsibilities of the Board of the
South African Broadcasting Broadcaster SOC Limited:

3.1.2. ensure that all board members are aware of their collective and
individual responsibilities

3.1.4. ensure that the principles of comporate governance are in their

dealings in respect of, and on behalf of the SABC”
8.6.3 The role of the Board

8.6.3.1 :@hapter 8 of the Board Charter makes the following provisions; ..
“8.1. The Board constitutes the fundamental base of corporate govermnance

in the SABC. Accordingly, the SABC must be headed and controlled

by an effective and efficient Board, comprising of Executive and Non-

Executive Directors, of whom the majority must be Non-Executive

Directors in order to ensure independence and objectivity in decision -

making.

8.2. The Board of the SABC has absolute responsibility for the
performance of the entity and is accountable for such performance. As

a result, the Board should give strategic direction to the SABC and, in
120



Report of e Bublie Finfector -

:. ;‘; 7.,'%-.,,1. *'6’[}/ 2:) ,’r 4

8.3

8.4.

8.5.

8.6.

concurrence with the Executive Authority and the President, appoint
the Group Chief Executive Officer, the Chief Operating Officer and the
Chief Financial Officer and ensure that an effective succession plan is
in place and adhered to for all Directors and key executives.

The Board must retain full and effective control over the SABC and
monitor management in implementing Board decisions, plans and

strategies.

The Board must ensure that the SABC has and maintains a system of
Internal Audit under the control and direction of an Audit Committee in
compliance. with and operating in accordance with regulations and
instructions prescribed in terms of the Companies Act (as amended)
and sections 76 and 77 of the PMFA (as amended).

The Board must ensure that the SABC is fully aware of and complies
with applicable laws, reguiations, government policies and codes of
business practice and communicates with its Shareholder and
relevant stakeholders openly and promptly with substance prevailing
over form,

o “w
- g -
L L

All Board Members should ensure that they have unrestricted access
to all relevant and timely information of the SABC, Directors are
required to act on a fully informed basis, in good faith, with diligence,
skill and care and in the best interest of the SABC, whilst taking
account of the interests of the Shareholder and other stakeholders,
including empiloyees, creditors, customers, suppliers and local
communities. To this end, the Board must monitor the process of
disclosure and communication and exercise objective judgment on the
affairs of the SABC, independent of management. In so doing, each
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8.7

8.7.1

individual member of the Board must keep confidential all confidentia/
matters of the SABC;

8.11. The Board must take effective and appropriate Steps to:

8.11.1.
8.11.2.

8.11.3.
8.11.4.

8.11.4.1.
8.11.4.2

81143

Collect alf revenue due to the SABC:;

Prevent jrregular fruitless and wasteful expenditure, losses
resulting from criminal conduct, and expenditure not complying
with the operational policies of the SABC;

Manage available working capital efficiently and economically;
Take effective and appropriate disciplinary steps against any
employee of the SABC who:

Contravenes or fails to comply with a provision of the PMFA;
Commits an act, which undermines the financial management
and internal controf System of the SABC: or

Makes or permits an irregular expenditure or a fruitless and
wasteful expenditure.

8.19. The Board must always maintain the highest standard of integrity,
responsibility and accountability and ensure that jt finds a fair balance

between conforming to corporate governance principles and the

performance of the SABC.”

The King Ill Report

The issue of corporate governance is further regulated by the King Il report
which deals with the standards of corporate governance within companies. It

seeks to provide an accountable and effective corporate governance

practices.
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8.7.2 Chapter 1 of the Report makes provision for the role and functions of the

Board, and it provides that:

“1.

Companies should be headed by a board that should direct, govern
and be in effective control of the company. Every board should have a
‘Ccharter setting out its responsibilities.

The Board should collectively provide effective corporate governance
that involves managing the relationships between the management of
the company, its board, its shareholders and other relevant

stakeholders.

The Board is the focal point of the corporate governance structure in
the company and is the link between the stakeholders and the
company. The board’s paramount responsibility is the positive
performance of the company in creating value for its shareholders. in
doing so, it should appropriately take into account the inferests of
other stakeholders.

The Board should exercise leadesship, enterprise, integrity and
judgment in directing the company so as to achieve continuing
survival and prosperity for the company.

An important role of the board is to identify the stakeholders relevant
to the business of the company. Although the board is accountable to
the company it should take account of the legitimate expectations of
all the company’s_stakeholders in its degision-making.

The Board should ensure that stakeholders are engaged in such a
manner as fto create and maintain trust and confidence in the

company.”
123
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8.8

8.8.1

The SABC Personnel Regulations (Jan 2000)

In terms of Clause 11 of Part VI of the Personnei Regulations, Disciplinary
action may be taken against an employee in the following circumstances:

(@) If the employee commits an offence as laid down in the SABC

Disciplinary Procedure and Code of Conduct;

(b) if the employee contravenes a provision of Regulation 2;
(c) If the employee takes an active part in political affairs that the Group

Chief Executive Officer believes to be to the detriment of the Corporation.
In this regard, “active participation® shall mean, amongst other things, the
holding of an. official political office or any office with duties requiring
exposure of such participation to the public; and

(d) For any other reason recognized in law as being sufficient grounds for

taking disciplinary action.

8.8.2 Clause 12 makes provisions for suspension of an employee.

8.8.2.1 According to the clause “Where, prima facie, an employee has inter alia

ay

¥
"

committed an act of serious mlsconduct such as assault or theft or fraud,
the employee may be suspended pending an |nvest|gat|on and/or the
holding of a disciplinary hearing. The employee shail be advised that the
Corporation is considering suspending the employee pending an
investigation or the holding of a disciplinary hearing and the employee
shall be given an opportunity to respond to the proposed suspension
before a decision is made to suspend such employee. If the employee is
suspended, the employee shall be_advised of the suspension in writing.
Any such suspension shall be on full pay.”

8.8.3 Clause 9 of Part V of the Personnel Regulations makes provision for

termination of service of employees.
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8.8.3.1. An employee’s services may be terminated at any stage for misconduct,

incapacity, poor performance or for operational requirements of the

Corporation or for any reason justified in law.

8.8.3.2. With the exception of staff appointed on extraordinary terms and conditions

of employment, and subject to the provisions of Part Vi of these regulations,
the services of any employee may be terminated in writing as follows:

(i} one (1) week’s notice if the employee has been employed for four (4)
weeks or less;

(i) Two (2) weeks’ notice if the employee has been employed for more than
four (4) weeks but not more than one year;

(iiiy Four (4) weeks’ notice if the employee has been employed for one (1)

year or more.

8.8.3.3. The notice period of those employees who commenced employment before

1 January 1987 and whose employment contract stipulates a three (3)

month notice, remains unchanged.

8.8.3.4. The Group Chief Executive.may, in his discretion, agree to a shorter period

of notice given by an employee. Where an employee gives a shorter period
of notice and the Group Chief Executive accepts the shorter period of
notice, the employee shall not be entitled to receive notice pay in lieu of that
period of notice which the Group Chief Executive has agreed to waive.

8.8.3.5 In terms of Clause 4 of Part IV of the Personnel Regulations, the Group

Chief Executive determines the remuneration of employees, subject to the
general guidelines that the Board may set. The Corporation may review

employees’ salaries without any obligation on its part to increase same.
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8.9.1.

The Public Protector Touchstones: Previous report applicable to
corporate governance in state-owned institutions as expected from

their Board members

“Not Above Board” Report Number 2 of 2013/14

8.9.1.1 The Corporate governance issue was whether or not Chairperson of the

Eastern Gambling Board had the authority to act on its behalf when the
matter of the alleged irregular appointment of the CEO was settled at the
CCMA. The CEO had allegedly been appointed without meeting the
minimum qualifications requirements for the said position, and he had
challenged the decision to nuliify his appointment.

8.9.1.2 The finding was that the Chairperson acted unlawfully as there was no

9.

9.1.

9.1.1.

_~ANALYSIS AND CONCLUSION

Board resolution or minutes confirming that the Board had authorised him to
act on its behalf at the CCMA as was required under the Gambling Board
Act, 1997, and as a result thereof the settlement agreement reached was

invalid.

[ w
- ) - 3
” -

On the alleged irregular appointment and salary progression of Mr
Motsoeneng as the Acting COO constituting an act of
maladministration:

It has been established in the legal framework, that the SABC’s Articles of
Assomatlon and the Broadcasting Act state that the authority to appoint an
actlng COOQ, CFO and GCEO lies with the Minister on the recommendation
of the Board. The period of acting appointment of Senior Executives is also
regulated by the Articles of Association which is a period not exceeding
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9.1.3

9.1.4

three (3) months. The Board can however authorise a period longer that

three (3) months.

Contrary to the above, the evidence shows that Mr Motsoeneng's
appointment as the Acting COO was initiated by Dr Ngubane and later
endorsed by the Board. The Board's powers were further ignored when
resolved that he should be appointed for a period not exceeding three
months within which the position will be filled with a permanent incumbent
only to find that its chairperson countermanded its resolution.

The issuing of a letter of appointment letter to Mr Motsoeneng signed by Dr
Ngubane on 15 November 2011 appointed Mr Motsoeneng, in the position
until the appointment of a permanent incumbent meant an indefinite period
of acting in contravention of the Board resolution, which resolution was in
line with the provisions of the SABC's Articles of Association.

The contravention of the Board resolution by Dr Ngubane invariably means
a contravention of the Articles of Association of the SABC. Section 19.2 of
the Articles of Association the appointment was supposed to have been
iniiated by _the Board. Also, in accordance with SABC Policy number _..
HR002/98/A - Acting in Higher SE;ale, the maximum p'eriod for acting on
higher position should not exceed three months except with the approval of
the Board. The fact that Mr Motsoeneng has been acting as the COQ for
well over 2 years, entails a contravention of the Articles of Association.

The payment of an allowance in excess of the threshold stipulated in the
SABC’s Acting Policy, which provides that employees appointed to acting
positions will be paid a fixed acting allowance during their occupation of
such positions, constitutes a further disregard of internal policies in the
handling of Mr Motsoeneng’s appointment and remuneration
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9.2.

9.2.1

9.3

9.3.1

9.3.2

9.3.3

On whether Mr Motsoeneng fraudulently misrepresented his
qualifications to the SABC, including stating he had passed matric
when applying for employment:

Fraudulent misrepresentation is both a form of misconduct and a criminal
act that can be prosecuted. By his own admission, Mr Motsoeneng did
falsify his qualifications, not once but at least twice. The question is, what
do we make of that conduct Clearly the conduct was unethical and in
violation of the corporation’s Code of Ethics.

On the alleged irregular appointment(s) and salary progression of Nis.
Sully Motsweni and possibly constituting improper conduct and

maladministiration:

Having established in the legal and regulatory framework, the SABC's
specific processes and procedures that should have been followed in the
appointment of particular with regard to various levels, it is clear that what
happened deviated remarkably from what should have happened. The DAF
makes no provision for approval for deviation from the said policy by any

persan. - _~ -

Ms Motsweni was appointed to three positions, namely General Manager:
Compliance and Provincial Operations: Group Executive: Stakeholder
Relations and Provinces; Head: Monitoring Compliance and Operation
Services. In all three instances the procedure required by section G of DAF

to have prior approval of Exco was not complied with.

During the period 1 July 2011 to 1 April 2012, the SABC appointed Ms
Motsweni to three (3) different positions without advertising, shortlisting or
holding interviews prior to her placement in these positions contrary to the

SABC's DAF
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934

9.3.5

9.4

9.4.1

942

Mr. Motsoeneng admitted in a meeting with me on 19 July 2013 to have
been responsible for Ms Motsweni’s appointment, but indicated that the
salary increases offered to Ms Motsweni were initiated by him, supported by
HR and approved by his superior.

The SABC DAF required Exco approval for the creation of this position. Ms
Motsweni’s appointment was therefore in contravention of the SABC’s

recruitment policies.

On the alleged irregular appointment of Ms Gugu Duda and such
possibly constituting improper conduct and maladministration:

The evidence showing that her CV was brought to Mr Motsoeneng by Mr
Phiri in the process initiated after the recruitment and selection process was
concluded and a recommendation made to and rejected by Ms Pule as
Minister of Communications, clearly establishes that what happened was at

odds with the law and corporate policies.

in the legal framework it is clear that the SABC's Articles of Association

T and Broadcasting Act require that the re’crwtment and appomtment of the

94.2

Executive Directors be conducted in a transparent and competitive manner.
It requires the position to be advertised, for suitable candidates to be
shortlisted and interviewed before being appointed by the Minister on

recommendation by the Board.
After internal and external advertisements were placed by the SABC for the

position of the CFO,mfour (4) candidates \;\}ere interviewed on i‘1 January
2012 by seven (7) SABC Board members.
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9.5

95.1

9.56.2

9.5.2

953

954

On Mr Motsoeneng’s alleged purging of senior staff members at the
SABC resuiting in unnecessary financizl losses in CCHA, court and
other settlements, which amounts to financial mismanagement and if

this constituting maladministration

A comparison between the processes followed in respect of the
suspensions and termination of contracts with relevant employees reveals
gross deviations from the standards required in respect of human resources

policies.

The SABC’s Personnel Regulations and Disciplinary Procedure and Code
of Conduct stipulate processes and procedures which need to be explored
when dealing with employees’ appointments and termination of their

services.

The SABC had allegedly instituted disciplinary proceedings against several
staff members whose services were either suspended or terminated. Most
of their disciplinary proceedings went before the CCMA for pre-dismissal
arbitration and/or final dispute resolution.

| established that the SABC in a number of such proceedings had been -
found to have acted improperly and was consequently compelled to
reinstate some of the said employees, while others had to be awarded
astronomical sums of money for settlement packages.

The suspensions and/or service terminations of staff by the SABC were not
in compliance with their Part V and VI of the Personnel Regulations.
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9.6.1

962

9.6.3

964

LY

On the whether there were systemic corporate governance
deficiencies at the SABC and the causes thereof

The lack of corporate governance at the SABC is a matter conceded by
virtually all key role players, including Ms Pule, the Board and the senior

managers that were interviewed.

Virtually all key role players, including Mr Motsoeneng that he SABC
management and Board decision-making were characterized by a culture of
expediency and quickie gains. It would appear that the high turnover of
board members contributed in that Board members wanted quick delivery. It
did not help that as shown in the evidence, persons like Mr Motsoeneng,
who should have directed the Board otherwise, encouraged expediency at
the expense of corporate governance. It would appear that the GCEOs
somehow acquiesced in what | can only refer to as a “cowboy” corporate

culture.

Examples of gross disregard of law and internal policies include the
appointment and salary progression of Mr Motsoeneng, salary progressions
of others, suspensions and termination of contracts of staff members and
failuré to adhere to Board éesolutions. ’ ;

The question | had to answer in the investigation, was whether acts
complained of were against the law, thus constituting maladministration. |
address this matter in the specific findings.
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9.7

9.71

0.7.2

9.7.3

974

975

. to base my decision, on the information jn question.

The allegation that the Department and the former Minister of
Communications unduly interfered of the affairs of the SABC and gave
unlawful orders to the SABC Board and staff and if the said acts

constitute improper conduct and maladministration

The Minister of Communication is required to exercise an oversight function
over the administration of the public enterprise entities including the SABC.

The appointment of the CFO was pre-empted by the former Minister of
Communications’ rejection of the recommendation for appointment which
was based on her interest to appoint a candidate that was handpicked by
her in consultation with Mr Mnggqibisa.

The HR records incontrovertibly show that Ms Duda’s appointment followed
an extraordinary process, involving gross deviation from corporate
processes and established recruitment and selection norms. | have also
noted the strong indication that the recruitment and appointment of Ms
Duda was preceded by lobbying and discussions outside the recruitment

process. However, due to fack of documentary evidence, | have decided not

s
Ll |
-

The official records clearly show that Ms Duda did not apply for the position
of CFO in the normal course as required by the SABC recruitment policy.
Instead, her CV was sent to the Department of Communications, whose Mr
Phiri then ensured that it reached the SABC, through Mr Motsoeneng.

.According to the SABC Articles of Association and the Broadgasting Act,

applicants are considered upon application, shortlisting and interviews. The
Board then recommends the appointment of a suitable candidate to the

former Minister for approval.
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9.76

10.

10.1.

10.1.1.

Ms Duda’s appointment was not fair and competitive. Despite her not being
the best candidate according to the scoring of the panel, the former Minister
nonetheless proceeded to appoint her. According to the overall scoring, Ms
Duda was the second last candidate.

FINDINGS

My findings on the allegations and issues investigated are the following:

Regarding the alleged irregular appointment and salary progression
of Mr. Hlaudi Motsoeneng, | find that:

The allegation that the appointment of Mr Motsoeneng as the Acting COO
was irregular is substantiated. By doing allowing Mr Motsoeneng to act
without requisite qualifications and for a period in excess of three (3)
months without the requisite Board resolution and exceeding the capped
salary allowance, the SABC Board acted in violation of the SABC's 19.2
Articles of Association which deals with appointments, SABC Policy No
HROOZIQSIA-Actlng in Higher Scale and Chapter 5 of the Broadcasting Act, ..
which reguIates acting appomtments and this constttute improper conduct
and maladministration.
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10.1.2. The former SABC Board's Chairperson, Dr Ben Ngubane further acted

10.1.3.

10.1.4.

iregularly when he ordered that the qualification requirements for the
appointment to the position of COO be aitered to remove academic
qualifications as previousiy advertised, which was clearly aimed at tailor
making the advert to suit Mr Motsoeneng’s circumstances. This constitutes
improper conduct maladministration and abuse or unjustifiable exercise of

power

The allegation that Mr. Motsoeneng’s salary progression was irregular is
also substantiated in that Mr Motsoeneng received salary appraisals three
times in one year as, hiking his salary as Group Executive Manager:
Stakeholder Relations from R 1.5 million to R2.4 million. His salary
progression as the Acting Chief Operations Officer concomitantly rose
irregularly from R122 961 to R211 172 (63% increase) in 12 months and
was in violation of Part IV of SABC’s Personnel Regulations and SABC
Policy No HR002/98/A-Acting in Higher Scale and this constitute improper
conduct and maladministration.

While I have accepted the argument presented by Mr Motsoeneng, the
curfent GCEO and the’ chalrperson of the” current Board that" salary
increases at the SABC are negotiated without any performance contracts
or notch increase parameters, | am unable to rule out bad faith in Mr
Motsoeneng in the circumstances that allowed 3 salary increases in one
fiscal year resulting in Mr Motsoeneng's salary being almost doubled. My
discomfort with the whole situation is exacerbated by the fact that all were
trlggered by him presenting his salary increase requests to new
mcumbents who would have legitimately relied on him for gurdance on
compliance with corporate prescripts and ethics. It cannot be said that he
did not abuse power and/or his position to unduly benefit himself although

on paper the decisions were made by other people. The approval of Mr
134
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10.1.5.

10.1.6..

10.2.

10.2.1.

Motsoeneng’s salary increments by the GCEO’s and the Chairperson of
the Board at the time, Dr Ben Ngubane was, accordingly, irregular as it
was in violation of Part IV of SABC's Personnel Regulations and SABC
Policy No HR002/98/A-Acting in Higher Scale and constitutes improper

conduct, abuse of power and maladministration.

The SABC Human Resources Department failed to keep proper records
regarding Mr Motsoeneng’s documentation and other Human resources
matters dealt with in this report and this constitutes improper conduct and

maladministration.

The SABC Board’s failure to exercise.its fiduciary obligations in the
appointment and appropriate remuneration for the Acting Chief Operations
Officer for the SABC was improper and constitutes maladministration.

Regarding Mr Motsoeneng’s alleged fraudulent misrepresentation of
his qualifications to the SABC when applying for employment
including stating that he had passed matric, | find that:

m w M
-3 - 3 -
» » L

The allegation that Mr Motsoeneng committed fraud by stating in his
application form that he had completed matric from Metsimantsho High
School is substantiated. By his own admission during his interview, Mr
Motsoeneng provided stated in his application form that he had passed
standard 10 (matric), filled in made-up symbols in the same application
form and promised fo supply a matric certificate to confirm his
qualifications. He did so knowing that he had not completed matric and did
not have the promised certificate. His blame of Mrs Swanepoe! and the
SABC management that stating that they knew he had not passed matric,
is disconcerting. If anything, this defence exacerbates his situation as it
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10.2.2.

10.2.3.

10.2.4.

shows lack of remorse and ethical conduct. Mr Motsoeneng’s conduct
regarding his matric results has been unethical continuously since 1995.
The conduct is improper and constitutes a dishonest act as envisaged in
6(4)(a)(ii) and (iii) of the Public Protector Act.

The allegation that Mr Motsoeneng was appointed to several posts at the
SABC despite having no qualifications as required for such posts, including
a matric certificate, is substantiated and this constitutes improper conduct

and maladministration.

Mr Motsoeneng would have never been appointed in 1995 had he not lied
about his qualifications. He repeated the matric misrepresentation in 2003
when he applied for the post of Executive Producer: Current Affairs to
which he, accordingly should never have been appointed.

I'am also concerned the Mr Motsoeneng’s employment file disappeared
amid his denial of ever falsifying his quaiification and that at one point he

used the. apsence of such information to support his' contention that there,

was no evidence of this alleged fraudulent misrepresentation. The
circumstantial evidence points to a motive on his part although
incontrovertible evidence to allow a definite conclusion that he indeed
cause the disappearance of his employment records, particularly his
application forms and CV could not be found.
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10.2.5.

10.3.

10.3.1.

The SABC management and Human Resources unit failed to exercise the
necessary due diligence or risk management to avoid the
misrepresentation and/or to act decisively when the misrepresentation was
discovered. He also failed to ensure information as required by law. This
constitutes improper conduct and maladministration.

Regarding the alleged irregular appointment(s) and salary
progression of Ms Sully Motsweni, | find that:

The allegation of irregularities in the appointment of Ms Sully Motsweni to
the position of General Manager: Compliance and Operation and
Stakéholder Relations and Provinces on 30 June 2011 to 31 January 2012;
Head: Compliance and Operation on 01 February 2012 to date; Acting
Group Executive: Risk and Governance on June 2012 to date and
subsequent salary increments taking her from R960 500.00 per annum to
R1.5 million per annum are substantiated. The HR records show that Ms
Sully Motsweni’'s appointments and salary progressions were done without
following proper procedures and was in violation of sub-section G3 of DAF
and Part IV of the Personnel Regulations was irregular and therefore this

w
- ’

cohstitutes abuse of power and maladministration.
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10.4.

10.4.1.

10.4.2.

10.4.3.

10.4.4.

Regarding the alleged irregular appointment of Ms Gugu Duda as the
Chief Financial Officer {CFO), I find that:

The allegation regarding Ms Gugu Duda being irregularly appointed to the
position of CFO, through the interference of the Department of
Communications, is substantiated.

Ms Duda, who was appointed to the position of CFO during February 2012,
was not an applicant for the position, which was advertised. Interviews
were conducted with shortlisted applicants and a recommendation was
made by the SABC Board to the Minister of Communications, Ms Pule as
the shareholder. Mr Phiri, from the Department of Communicafions, and Mr
Motsceneng, from the SABC orchestrated the appointment of Ms Duda
long after the recruitment and selection process had been closed. Ms Duda
was interviewed on 07 February 2012, without having applied for said post.
The interview occurred after the submission of the Board's
recommendation, of the appointment of a legitimately selected candidate,
Mr Daca, to Ms Pule on 31 January 2012, which, recommendation was

rejected by her. § .

- -

The conduct of the SABC management, particularly Mr Motsoeneng and
the Board, in the appointment of Ms Duda, as the CFO of the SABC, was in
violation of the provisions of section 19.1.1 of the Articles of Association
and Broadcasting Act and accordingly unlawful. The appointment was
grossly irregular and actions involved constitute improper conduct,

maladministration and abuse of power.

Although ! could not find conclusive evidence that Ms Pule personally
ordered that Ms Duda’s CV be handed over to the SABC and that the
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10.5.

10.5.1

Board interview her against the law as alleged, there is sufficient evidence
that suggests an invisible hand from her direction and that of Mr Mngqibisa,
to which we can legitimately attribute this gross irregularity. In any event, if
we accept that Ms Pule was not involved as per her denial, it is unclear
why she would have speedily approved the appointment as she did, when
the irregularities were obvious. The conduct of Ms Pule as Minister of
communications was  accordingly improper and  constitutes

maladministration.

Regarding Wir Motsoeneng’s alleged purging of senior staff members
of the SABC resulting in unnecessary financizal losses in CCMA, court
and other settlements, which amounts to financial mismanagement, |
find that:

The allegation that Mr Motsoeneng purged senior staff members leading to
the avoidable loss of miilions of Rand towards salaries in respect of
unnecessary and settlements for irregular terminations of contracts is
justified in the circumstances SABC human resources records of the
circumstances of termination anid Mr Motsoeneng's own account show tHat
he was involved in most of these terminations of abuse of power and
systemic governance failure involving irregular termination of employment
of several senior employees of the SABC and that the SABC lost millions of
Rand due to procedural and substantive injustices confirmed in findings of
the CCMA and the courts. Some of these matters were settled out of court
with the SABC sfill paying enormous amounts in settlements. The fact that

the evidence shows Mr Motsoeneng’s involvement in most of this matters

and the history of conflict between him and the majority of the employees
and the former employees makes it difficult to rule out the allegation of
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10.5.2.

purging. Even if purging is discounted, recklessness appears to have been
endemic supporting the narrative on the culture of expediency.

SABC records show that Mr Motsoeneng played the following role in the
dismissals:

Direct involvement

10.5.2.1. Mr Motsoeneng directly initiated the termination of the employment of

Messrs Bernard Koma, Hosia Jiyane, Sello Thulo, Montlenyane Diphoko
and Mesd Mapule Mbalathi and Niswoaki Ramaphosa who participated in
Mr Motsoeneng’s disciplinary hearing held in Bloemfontein.

Advice to the board

10.5.2.2. Mr Motsoeneng advised the Board not to renew the employment

contracts of Mesd Ntombela-Nzimande and Mampane.

I w
- 3 - ) - ) - 3
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History of conflict

10.5.2.3. Mr Motsoeneng had a dispute with Ms Duda before her suspension as

well as an altercation with Ntombela-Nzimande, who later alleged with the
corroboration of others that Mr Motsoeneng influenced the premature

termination of her employment contract.

10.5.2.4. Although one or more witnesses pointed a finger at Mr Motsoeneng

regarding the termination of the employment of Dr Saul Pelle, Ms Ntsiepe
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10.5.2.5.

10.5.2.6.

10.5.2.7

10.5.2.8.

Mosoetsa, Ms Cecilia Phiilips, Ms Sundi Sishuba, Ms Lorraine Francois,
Ms Nompilo Diamini, no credible evidence was found to back the

allegation.

Mr Motsoeneng's actions in respect of the abovementioned suspensions
and terminations, where evidence clearly shows his irregular involvement,
constitutes improper conduct, abuse of power and maladministration.

The results of many of the individuals in questions support the allegation
that there was maladministration in the processes involved leading fo
avoidable financial losses as can be seen below:

Mr Bernard Koma was the lead witness in his disciplinary hearing
received a 12 months’ settlement award at the CCMA with his attorneys
on condition that he withdrew his civil case against the SABC after

spurious charges had been levelled against him:

Mr Montlenyane Diphoko who had testified against Mr Motsoeneng in his
disciplinary Hearing, was reinstated after CCMA ruling, altost three years
after SABC had terminated his contract;

Mr Hosia Jiyane, who had testified against Mr Motsoeneng in his
disciplinary hearing, endured a disciplinary process that dragged for two
years before he won the case against the SABC. However, Mr
Motsoeneng opposed the finding of not guilty;
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10.5.2.9. Dr Saul Pelle won his case at the Labour court for reinstatement but
SABC refused to reinstate him and offered him 12 months’ settlement

payout;

10.5.2.10.Ms Ntsiepe Masoetsa was reinstated after her labour dispute case
against the SABC dragged for three years in the Labour court

10.5.2.11.Ms Cecilia Phillips was suspended for four months without charges being
brought against her by the SABC:

10.5.2.12.Mr Sello Thulo, who had testified against Mr Motsoeneng in his
disciplinary hearing, was dismissed, allegedly after Mr Motsoeneng said
...get that man out of the system’

10.5.2.13.Mr Thabiso Lesala received a substantial settlement award offered to him
through his attorney at the CCMA and he was asked to withdraw his case
as a gqndition of the settlerpe‘nt;

o e
- 3 -
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10.5.2.14.Ms Charlotte Mampane’s employment contract was terminated
prematurely in March 2012 instead of October 2013 for being redundant.
A settlement award was given to her for the remainder of her contract;

10.5.2.15.Ms Phumelele Ntombela-Nzimande's employment contract was:
terminated prematurely, and she was awarded settlement payment for
the remainder of 13 months of her contract;
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10.5.2.16.Ms Gugu Duda was suspended indefinitely since September 2012 to date
without expeditious finalisation of the disciplinary proceedings against
her;

10.5.2.17.Ms Sundi Sishuba has been suspended for two and half years, so far no
charges have been brought against her:

10.5.2.18.Ms Loraine Francois was suspended for months but won her case at the
CCMA and was reinstated to her post; and

10.5.2.19.Ms Nompilo Dlamini won her case in the Labour court, the SABC
appealed the ruling to the High court, the matter is due to be heard in
April 2014.

10.6.  VWhether Mr Motsoeneng irregularly increased the salaries of various
staff members, including a shop steward, resulting in a salary bill
increase in excess of R29 million and if this amounted to financial
mismanagement and accordingly improper conduct and

0 M
. 3 - )

‘mialadministration -’ . ;

10.6.1. The allegation that Mr Motsoeneng irregularly increased the salaries of
various staff members is substantiated.

10.6.2. Mr Motsoeneng unilaterally increased salaries of, Ms Sully Motsweni, Ms

Thobekile Khumalo, a shop steward and certain freelancers without
following Part IV of the SABC Personnel Regulations.
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10.6.3.

10.6.4.

10.6.5.

10.7.

10.7 1.

10.7.2.

10.7.3.

These irregular and rapid salary progressions contributed to the National
Broadcaster’s unprecedented salary bill escalation by R29 million.

Had the SABC Board stopped him, Mr Motsoeneng's would have aiso
recklessly proceeded to convert contract staff members without proper
financial planning in compliance with Human Resources Policies.

Mr Motsoeneng’s conduct was irregular and amounts to improper conduct

and maladministration.

Regarding the élleged systemic corporate governance failures at the
SABC and the causes thereof, | find that:

All the above findings are symptomatic of pathological corporate
governance deficiencies at the SABC, including failure by the SABC Board
to provide strategic oversight to the National Broadcaster as provided for in
the SABC Board Charter and King Il Report.

The Executive Directors (principally the GCEO, COO and CFO) failed to
provide the necessary support, information and guidance to help the Board
discharge its fiduciary responsibilities effectively and that, by his own
admission Mr Motsoeneng caused the Board to make iregular and

unlawful decisions.

The Board was dysfunctional and on its watch, allowed Dr Ngubane to
effectively perform the function of an Executive Chairperson by authorizing

numerous salary increments for Mr Motsoeneng.
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10.7.4. Mr Motsoeneng has been allowed by successive Boards to operate above

10.8.

10.8.1

10.8.2.

10.8.3.

10.8.4.

the law, undermining the GCEQ among others, and causing the staff
particularly in the Human Resources and Financial Departments to engage
in unfawful conduct.

Regarding the allegation that the Department and Minister of
Communications unduly interfered in the affairs of the SABC, giving
uniawful orders to the SABC Board and staff, | find that:

The allegation that the Department and Minister of Communications unduly
interfered in the affairs of the SABC, is substantiated.

Former Minister Pule acted fmproperly in the handling of her role as the
Shareholder Reprehensive in the SABC and Executing Authority.

Amongst her most glaring transgressions was the manner in which she
rejected the recommendation made by the Board for the appointment of the
CFO and the orchestrated inclusion of Ms Duda’s CV. Her withdrawal of
certain power from the Board was also not in line with the prlnCIples of

o I

Corporate Governance. -, -0 )

Her conduct accordingly constitutes a violation of the Executive Ethics
Code and amounts to an abuse of power,
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10.8.5. Mr Phiri the Acting DDG of Department of Communication. acted unlawfully

10.8.6.

11.

11.1.

11.1.1

in submitting Ms Duda’s CV to Mr Motsoeneng for her inclusion in the
subsequent interview by the Board after the selection process had been
concluded and recommendations already submitted to the Minister for
approval of the CFO's appointment and his conduct in this regard was
improper and constitutes maladministration.

In its unlawful interference, the department of Communications was aided
and abated by Mr Motsoeneng who irregularly accepted receiving Ms
Duda’s CV from Mr Phiri and arranged that she be interviewed as a single
candidate after Ms Pule had declined the recommendation by the Board
and ordered the process to start anew. The conduct of Mr Phiri, Mr
Motsoeneng, the Human Resources Unit and that of the Board was
unlawful and had a corrupting effect on the SABC Human Resources’
practices. The conduct of the parties involved was grossly improper and
constitutes maladministration.

REMEDIAL ACTION

Approprrate remednal actlon to be taken as envusaged in section 182(1) (c)
of the Constitution, is the following: :

Parliament Joint Committee on Ethics and Members’ interests
To take note of the findings against the former Minister of Communications,
Ms Pule in respect of her conduct with regard to the irregular appointment

of Ms Duda as the SA”BC'S CFO and her in_]proper conduct relating to the
issuing of unlawful orders to the SABC Board and staff.
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11.2.

11.2.1.

11.2.2.

11.2.3.

11.2.4.

11.3.

11.31.

11.3.2.

The current Wiinister of the Department of Communications: Hon.

Yunus Carrim

To institute disciplinary proceedings against Mr Themba Phiri in respect of
his conduct with regard to his role in the irregular appointment of Ms Duda
as the SABC CFO.

To take urgent steps to fill the long outstanding vacant position of the Chief
Operations Officer with a suitably qualified permanent incumbent within 90
days of this report and to establish why GCEO'’s cannot function at the
SABC and leave prematurely, causing operational and financial strains.

To define the role and authority of the COO in relation to the GCEO and
ensure that overlaps in authority are identified and eliminated.

To expedite finalization of ali pending disciplinary proceedings against the
suspended CFO, Ms Duda within 60 days of this report.

The SABC Board to ensure that:

All monies aré recovered which wefe irregularly spent tﬁﬁ;ugh unlawful and
improper actions from the appropriate persons.

Appropriate disciplinary action is taken against the following:
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11.3.2.1. Mr Motsoeneng for his dishonesty relating to the misrepresentation of his
qualifications, abuse of power and improper conduct in the appointments
and salary increments of Ms Sully Motsweni, and for his role in the
purging of senior staff members resulting in numerous labour disputes
and settlement awards against the SABC:

11.3.2.2. Ms Lulama Mokhobo, the outgoing GCEO for her improper conduct in the
approval of the salary increment of Mr Motsoeneng;

11.3.2.3. Any fruitless and wasteful expenditure that had been incurred as a resuit
of irregular salary increments to Mr Motsoeneng, Ms Motsweni, Ms
Khumalo, a shop steWard .and the freelancers, is recovered from the
appropriate persons;

11.3.2.4. In future, there is strict and collective responsibility by the SABC Board
members through working as a collective and not against each other, in
compliance with the relevant legislation, policies and prescripts that
govern the National Broadcaster;

u w
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11.3.2.5. A public apology is made to Ms P Ntombela-Nzimande, Ms C Mampane
and all its former employees who had suffered prejudice due to the SABC
management and Board’s maladministration involving failure to handle
the administration of its affairs in accordance with the laws, corporate
policies and principles of corporate governance.
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11.3.2.8. All their HR processes pertaining to creation of new posts, appointments

and salary scales and progressions are reviewed to avoid a recurrence of
what happened

11.3.2.7 The roles and relationship of the SABC Board and COO are defined,
particular in relation to the role of a relationship with the GCEO to avoid
the paralysis and premature exist of GCEO's while adhering to
established principles of corporate governance.
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12. MONITORING

12.1.  The Minister of Communications is to submit an implementation plan
indicating how the remedial action referred to in paragraph 11.1.2 above will
be implemented, within 30 days from the date of my final report.

12.2.  The SABC Board is to submit an implementation plan indicating how the
remedial action referred to in paragraph 11.1.3 above will be implemented,
within 30 days from the date of my final report.

12.3. Al actions requested in this report as part of the remedial action | have
taken in terms of my powers under section 182(1)(c) of the Constitution to
be finalized within six months and a final report presented to my office by 16
August 2014,

S
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*~’ADV THULI N. MADONSELA - -
PUBLIC PROTECTOR OF THE
REPUBLIC OF SOUTH AFRICA
Date: 17 February 2014
Assisted by:
Adv. Nkebe Kanyane: Chief Investigator, Good Governance and Integrity (GGI)
Mr Rodney Mataboge: Lead Investigator and Senior Investigator, GGI
Mr Thembinkosi Sithole: Investigator, GGI
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