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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

In the matter between:

THE TRUSTEE(S) FOR THE TIME BEING OF THE
OPTIMUM MINE REHABILITATION TRUST

THE TRUSTEE(S) FOR THE TIME BEING OF THE
KOORNFONTEIN MINE REHABILITATION TRUST

And
ORGANISATION UNDOING TAX ABUSE

Inre:

ORGANISATION UNDOING TAX ABUSE
and

THE TRUSTEE(S) FOR THE TIME BEING OF THE
OPTIMUM MINE REHABILITATION TRUST

THE TRUSTEE(S) FOR THE TIME BEING OF THE
KOORNFONTEIN MINE REHABILITATION TRUST

PUSHPAVENI GOVENDER
TREVOR SCOTT

OPTIMUM COAL MINE (PTY) LTD
KOORNFONTEIN MINES (PTY) LTD

BANK OF BARODA

MINISTER OF MINERAL RESOURCES

RONICA RAGAVAN

THE MASTER OF THE HIGH COURT, PRETORIA

CASE NO: 65616/17

First Applicant

Second Applicant

Applicant

Applicant

First Respondent

Second Respondent
Third Respondent
Fourth Respondent
Fifth Respondent
Sixth Respondent
Seventh Respondent
Eighth Respondent
Ninth Respondent

Tenth Respondent
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AFFIDAVIT

| the undersigned

STEFANIE FICK

do hereby state under oath

1 | am an adult female and the head of legal affairs at the Organisation Undoing
Tax Abuse NPC {‘OUTA’), the applicant in the above application (‘the main

application’).

2 The allegations in this affidavit are true and correct and save where the context

indicates to the contrary are within my personal knowledge.

3 The purpose of this affidavit is o respond, on behalf of OUTA, to the mining
respondents’ application in terms of Rule 30 of the Uniform Rules of Court filed

on 23 November 2017. | am duly authorised to do so.

4 The purpose of the Rule 30 application is to set aside as an irregular slep, the
Rule 7 notice filed on behalf of OUTA on 31 October 2017. In its Rule 7 notice,

OUTA disputes the authority of Pushpaveni Govender (‘Govender’) and in
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consequence De Oliveira Inc (‘DOI') to act on behalf of the Optimum Mine
Rehabilitation Trust (‘the Optimum Trust) and the Koornfontein Mine
Rehabilitation Trust (‘the Koornfontein Trust’) (collectively, ‘the Trusts’), The
Trusts are the applicants in the Rule 30 application. Govender purports to act on
behalf of the Trusts in opposing these proceedings in circumstances where the
Trusts are not quorate and could not have taken a valid decision to oppose the

proceedings.

OUTA opposes the application on the grounds set out below and requests that it

be dismissed with costs on an appropriate punitive scale.

Rule 7(1) creates a procedure for disputing the authority of a person acting on
behalf of another person in litigation. It is well established that the scope of the
Rule covers not only the authority of an attomey to act on behalf of a party but
the authority of the person representing a party before a court. The Rule covers
the instant case where Govender has purported to act on behalf of the Trusts in
opposing OUTA's application where she cannot lawfully do so. She cannot
lawfully do so because the Trusts are inquorate. The quorum for both Trusts is
two persons. Since the resignation of Trevor Scott (“Scott’) on 31 August 2017
as trustee of both Trusts, Govender has been the sole trustee and no replacement

is in office.

The quorum provisions prescribing a quorum of two appears from the Trust

Deeds.
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7.1 A copy of the Koornfontein Trust Deed is attached as Annexure ‘A’. | refer

to clause 5.4 and clause 9.1.

7.2 A copy of the Optimum Trust Deed is attached as Annexure ‘B'. | refer fo

clause 5.3 and clause 9.1.

8 OUTA obtained a copy of the Koomfontein Trust Deed only on
23 November 2017. OUTA obtained a copy of the Optimum Trust Deed shortly

before OUTA filed its replying affidavit.

9  Rule 7(1) confers aright on a party in litigation to dispute the authority of a person
acting on behalf of a party within ten days after it has come to the notice of a party

that such person is so acting. in this regard:

8.1 lt came to OUTA'’s notice that Govender was purporting to act on behalf of
the Trusts only when the mining respondents’ answering affidavits were
served on its attorneys on 19 October 2017. Until that time it was not
possible to know who was acting on behalf of the Trusts. Govender only
took a decision fo oppose the proceedings and to act on behalf of the Trusts
in doing so on 18 October 2017 the day before the answering affidavit was
served. | attach as Annexures “C” and “D” the relevant ‘resolutions’ which

were attached to the answering affidavit as *PG6” (R661) and “PG7” (R662).

8.2 The Rule 7 notice was filed and served on the mining respondents within ten

days thereof, on 31 October 2017.

(o
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10

11

12

13

The Rule 7 notice was accordingly timeously filed and served for purposes of
asserting the right conferred in the rule. The consequence is that since that date
Govender (and in consequence BOI) may no longer act unless they satisfy the

court that they are authorised so to act.

OUTA was in no position to know who was acting on behalf of the Trusts until the
mining respondents’ answering affidavit was filed. Indeed, no decision was taken

by Govender to do so until 18 October 2017 as set out above.

I point out that in related proceedings between infer alia the Trusts and the Bank
of Baroda that commenced prior to the institution of the main application on
21 September 2017, the ninth respondent Ronica Ragavan (‘Ragavan’)
purported to represent the Trusts. In doing so, she did not name the trustees in
her founding affidavit nor did she attach any confirmatory affidavits or resolution
from the trustees to institute the proceedings. It was apparent to QUTA prior to
the institution of proceedings that Ragavan plays a very aclive role in the Trusts’
affairs and this is one of the circumstances in which OUTA has sought to impugn
the trustees’ conduct. Indeed one ground on which OUTA impugned the trustees’
conduct was that they had allowed Ragavan to conduct Trust affairs or at least
done so without their adequate involvement or supervision. (See founding

affidavit, para 154.11, R71)

It also bears emphasis that OUTA was unable to confirm with certainty who the

trustees were prior to the institution of the proceedings on 21 September 2017.
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13.1

13.2

13.3

This too was only confirned when the answering affidavit was filed. This was
notwithstanding the fact that prior to instituting the proceedings, OUTA had taken

steps to ascertain who the trustees were.

On 25 August 2017, Scott telephonically advised OUTA's Ms Soretha Venter
that the trustees were himself and Govender but that Ragavan should be

copied on all correspondence.

On the same day, OQUTA addressed correspondence to the trustees for the
time being and requested infer alia confiration regarding the identities of
the trustees. -After no response was received follow up correspondence
dated 12 September 2017 was sent. Copies of these letters are attached to
the founding affidavit as SF10 (R222 esp at R226, para 20.2) and SF20
(R300 esp at R303 para 9.) For ease of reference they are attached as

Annexures “E” and “F” hereto.

Ragavan responded in her capacity as Acting Group CEO on a letterhead of
Oakbay Investments (Pty) Ltd (‘Oakbay’). (See founding affidavit, R245 and
Annexure “G” hereto) Oakbay is one of the shareholders of Tegeta
Exploration and Resources (Pty) Ltd ('Tegeta’). Tegeta is the holding
company of the fifth and sixth respondents. Ragavan's response was as
follows: ‘We fail to see on what basis you are entitled to address the long

list of interrogatories to us and we accordingly decline fo engage with you.’
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13.4

13.5

13.6

Govender did not respond at all and indeed, considered herself under no
obligation to do so. In her answering affidavit, and in respect of the letter of
25 August 2017, Govender says on behalf of the trusts: ‘OUTA was plainly
not entitled to any of the information sought. There was in the circumstances
no need lo favour OUTA with a favourable response.’ (See answering

affidavit, para 78 at R533 and see too para 105, R547).

On 15 September 2017, Ms Venter received an e-mail (dated 1 September
2017) from Scott in which Scott advised her that he had now resigned as a
trustee, that OUTA's queries should rather be directed to the remaining
trustee and Group CEO and that he has passed OUTA's correspondence to
the remaining trustee and Group CEQ for a response. He had indicated that
he had recommended that they respond to QUTA. A copy of this e-mail
comrespondence is attached for ease of reference as Annexure ‘H'. Mr Scott
referred to the rémaining trustee as a Ms Naidu, but Venter confirmed with
Scoft telephonically that this was a reference to Govender as Naidu is

Govender's maiden name.

OUTA cited Scott as a respondent as OUTA was mindful that
notwithstanding his resignation it was not clear whether he was or had to
serve out a notice period, whether his resignation was immediately effective
and whether he was still a signatory on the bank account. (See founding

affidavit, para 21, R17)

~
-
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13.7

14

15

16

27

This information was set out in OUTA's founding affidavit. Again, OUTA
invited the relevant respondents to confirm the Identities of the current
trustees and advised that any consequential procedures would be attended
to pursuant to the Rules of Court upon being informed of the correct position.

I refer to paragraph 23 of the founding affidavit at R18.

Prior to the institution of proceedings, OUTA was unable to access copies of the
Trusts' Deeds: its attorneys Werksmans had sought access from the Master's
office without success. After proceedings were instituted, Werksmans requested
copies of the Trusts' deeds from DOI, who refused to supply them. In the
founding papers, OUTA accordingly relied on what it contended were standard

terms of the deeds of trusts as required by the govemning legislation.

It was only when the answering affidavit was filed that OUTA cobtained
confirmation that the sole trustee was Govender. In this regard, Govender had
apparently accepted Scott's resignation with immediate effect on 31 August 2017
and no additional trustee had been appointed. It was also in the answering
affidavit that Govender contended that she was duly authorised to act on behalf
of the Trusts and attached the resolutions dated 18 October 2017 referred to

above.

Against this background OUTA asserted its right to dispute the authority of

Govender (and in consequence DOI) to act on behalf of the Trusts.



ANSWER TO RULE 30{2} - (30 11 2017)0#5247034v1
30112017

17

18

19

20

However, even if OUTA is incomrect in this regard, OUTA had just cause for
raising the dispute when it did. The circumstances in which this contention is
made are set out above. It is of vital importance and in the public interest that
Govender’s authority to oppose the litigation for the trusts is determined. The
Trusts should not be drawn into opposing litigation of this sort where a trustee -

whose own conduct is in issue — acts alone in breach of the Trusis’ deeds.

Furthermore, the case raises important matters of substance in respect of which
OUTA has made out a prima facie case regarding the unlawful conduct of
Govender in her role as trustee of the Trusts. This case is set out in the affidavits

exchanged between the parties and reference will be made thereto to the extent

necessary.

Where a party wishes fo dispute the authority of a person in terms of Rule 7 after
10 days of it coming tc their notice that such person is so acting, then the leave
of the Court is required to do so. Good cause must be shown and leave can be
sought any time before judgment. OUTA contends that in light of the
circumstances set out below, there can be no question that the dispute was raised
within the 10 day period, and thus raised as of right. However, out of an
abundance of caution, and only in the event that the Court finds that the dispute
was not timeously raised, OUTA seeks the leave of the Court to do so and

contends that it has shown good cause.

| now respond to the specific allegations in the affidavit. | do not deal with each

and every allegation but my failure to do so should not be construed as an
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admission thereof. Rather, where | do not deal expressly with an allegation, it

should be taken to be denied.

21 Ad paragraph 1

211 These allegations are admitted.

212 | point out that Govender contends in her answering affidavit that she has no

interest in the application in her personal capacity despite the relief sought.

22 Ad paragraph 2

221 | admit that Govender is at present the sole trustee of the Trusts being the
first and second respondents in the main application. Itis for this reason that

she cannot act alone in representing the trusts.

222 Save as aforesaid these allegations are denied. Govender is not able to act
for the trusts in circumstances where the trusts are inquorate. Insofar as is
necessary, OUTA again disputes her authority to do so in terms of Rule 7 of
the Rules of Court and a punitive costs order is sought against her in her
personal capacity as she has continued to act for the trusts when she has

no power to do so.

10
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23 Ad paragraph 3 and 4

23.1

23.2

These allegations are noted.

OUTA disputes the truth and correctness thereof as set out herein.

24 Ad paragraphs 5to 14

241

24.2

2421

2422

2423

24.2.4

2425

| have set out material background facts above.

I admit that:

OUTA's application was launched on 21 September 2017;

The mining respondents' attorneys served and filed a notice of intention

to oppose the matter on their behalf on 22 September 2017.

The matter was enrolled on the urgent court roll for 26 September 2017

and the order attached as 'A’ to the founding affidavit was agreed upon.

OUTA delivered its amended notice of motion and supplementary

founding affidavit on 5 October 2017.

The mining respondents delivered their answering affidavit on

19 October 2017

11
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2426

24.2,7

2428

2429

24.210

243

24.4

The Rule 7 notice was served on the first to sixth and ninth respondents
on 31 October 2017. The seventh, eighth and tenth respondents were

served shortly thereafter.

OUTA's attorneys received a copy of the letter marked ‘C’ to the
founding affidavit of this application on 1 November 2017. The terms

of the letter speak for themselves.

Werksmans addressed the letter annexed as ‘D’ to the founding affidavit

in this application to DOl on 2 November 2017,

DOl served a Rule 30 notice on Werksmans (annexure ‘E') to the

founding affidavit in this application on 6 November 2017.

OUTA did not withdraw the Rule 7 notice.

Save as aforesaid these allegations are denied.

OUTA was under no obligation to withdraw the Rule 7 notice which was
timeously served and raises a legitimate dispute about authority. Although
OUTA was aware that DOI acted for the Trusts, OUTA's dispute is with
Govender's conduct. DOV's authority to act is only challenged insofar as it is
incidental thereto. If Govender has no authority to act for the Trusts, it

follows that DOI does not either.
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24.5

Until the time that OUTA received the mining respondents’ answering
affidavit, OUTA did not have confirnation who the Trustees were nor did

OUTA know who was purporting to take decisions for the Trusts.

25 Ad paragraphs 15 to 17

251

25.2

25.3

Save to admit the content of the Rule 7 notice and Rule 7(1) insofar as they

are correctly quoted, these ailegations are denied.

Without derogating from the generality of the aforesaid denial, OUTA denies
that Govender has acted in good faith. The Trusts have not acted as they

are inquorate and cannot act as Govender is aware.

| have dealt above with the contentions that the Rule 7 notice was out of time

and the scope of Rule 7. Govender’s contentions are incorrect and denied.

26 Ad paragraph 18

26.1

OUTA denies that the first and second respondents are prejudiced. The
Rules of Court are designed to and serve to ensure that only persons who
are authorizsed to act on behalf of a party do so. The prejudice results where
this does not happen and enures to the prejudice of the party raising the
dispute. In this case OUTA’s interests are prejudiced as are those that

OUTA serves including infer alia the public interest.

13
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26.2 The state of uncertainty flows from Govender’s failure to satisfy the Court

that she is authorised to act. She is personally responsible for drawing the

Trusts into far-reaching litigation without authority. OUTA submits that she

should be held personally responsible for the resultant cost

27

The Deponent has acknowledged that she knows and understands the contents of
affidavit, which was signed and swom to or solemnly affirmed before me

at LkNQhuLl onthisthe 1s7 dayof e(gMBEl

2017, the

regulations contained in Government Notice No. R1258 of 21 July 1972, as amended,
and Government Notice No. R1648 of 19 August 1977, as amended, having been

complied with.

COMMISSIONER OF OATHS
Dirk Jacobus van den Berg
CA(S.A)

SAICA REF:00282847
Commissioner of Oaths (RSA)
& Francis Drake Place
Constantia Kioof , 1708

Vs
4

COMM‘i;&éIDNER OF OATHS

FullNames:
Capagity:
Designation:

Address.
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DEED OF TRUST

Made and entered into by and between

Main Street 432 (Proprietary) Limited
{hereinafter referred to as the “Founder")

and

Samuel Nkhumeleni Nematswerani
and
Hein Teessen
and
Viktor Erich Coghe

(the name(s) of the Trustes(s))

1. DEFINITIONS

In this Agreement, the following expressions have the meaning respectively set opposite them
uniess it appears otherwise from the context

1.1. “the Acts and Regulations” means all the relevant laws of the Republic of South
Africa and the regulations thereunder, being inter afia, the Minerals Act, No. 50 of 1891,
the Mineral and Petroleurn Resources Development Act, No. 28 of 2002, the
Atmospheric Pollution Prevantion Act, No, 45 of 1965, the Nafional Water Act, Nc. 36 of
1298, the National Environmental Management Act, No. 107 of 1998, and any
legislation and regulations which may be impased from fime {o time o contral the
management of all the Impacts of mining activities.

12.  "the Authorised Official" means the Minister or the Direclor General of the
Department of Minerals and Energy as required by the MPRDA, or such other official,



1.3

14.

1.5.

1.8,

1.7

1.8.

1.8,
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irrespective of designation who may, from time 1o time, be authorised to exercise or
discharge their funclions;

“Beneficiary’s Account "mean the account in the accounting records of the Trust to be
maintained and administeted by the Trustees In respect of the Beneficiary which are
required by this Deed;

“the Beneflclary” means Main Street ;132 (Proprigtary) Limited, a private company
registered and incorporated in the Republic of South Africa under registration number
2006/013073/07 in respect of Koomfontein Mines siuated at Biinkpan, Mpumalanga;

*the Commissioner’ means the Commissioner for the South African Revenue Service
as referred to In the Income Tax Act No 58 of 1962 as amended {"the IT Act?)

"thefthis Desd” means this deed of trust together with all annexes and schedules
therets;

"the Founder® means Main Street’ 432 (Proprietary) Limitied a private company
registered and incorporated in the Republic of South Africa under registration number
2006/013073/07, who is engaged in mining or simflar operations in respect of
Koormfontein Mines sifuated at Blinkpan, Mpumalanga;

“the Funds®" means cash amounts paid to the Trust by a taxpayer within the meaning
of section 37A of the IT Act, and approved by the Authorised Official, to be held and
applied by the Trust to discharge the Statutary QObligations;

‘the Koomifontein Rehabfiltation Trust” means a Trust created in terms of the
Provisions of clause 3 hereof;

"the Minister" means the Minister of Minerals and Energy;

“Statutory Obligation=" mean the obligations imposed on the Beneficiary in terms of
the Acts and Regulations, in respect of rehabiltation upon premature closure,
decommissioning and final closure, and pest closurs coverage latent and residual
environmenta! impacts on the areas covered by the mines described in clause 1.7 to
rasiore those areas fo their natural or predefermined state, or to @ land use which
confitms i the generally accepted principle of sustainable development, as envisaged
in section 37A{1)(a} of the IT Act;




112. *“the Trustees® means Samuel Nkhumeleni Nematswerani, Hein Teessen and Viktor
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Erich Cogho jointly, who have agreed to be the first frustees of the KOORNFONTEIN
REHABILITATION TRUST.

RECORDAL

21.  The Founder is engaged, in mining activities consisting of the mining of coal.

22.  The Beneficiary is lagally obliged to carry out rehablitation and to prevent and control
poilution st their respective mining operations In terms of tha Acts and Regulations and
8s a result, is subject to the Statutory Obligations.

23.  The Founder wishes te constitute the Trust to recelve, hold and apply the Funds which
the Trust may receive in order to discharge the Statutory Obligations imposed on the
Beneficiary.

24.  For this purpose, the Founder wishes to donate R100, D0 (one hundred rand) to the
Trustees of the Trust

THE TRUST AND ITS OBJECTS

3.1. There is hersby created with the approval of the Commissioner in accordance with
-section 37A of the T Act, a tust called the KOORNFONTEIN REHABILITATION
TRUST.

3.2 The sole object of the Trust 15 to apply its funds solely to discharge the Statuiory
Obiligations.

33: The Trust shal hoid assets and make distributions solely for the purposes
conternplated in clause 3.2,

34. The Trust shall be & body corporate heving perpetual succession and be capable of

acquiring and disposing of and owning property and assets and contracting in its own
name and suing and being sued in its own name. The rights and obligations of the
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Trust-shall vest in i independendly of its Beneficiary andior any other person or
contributing company.

DONATION

4.1.

4.2,

The Founder hereby irmevocably donates the sum of R100, 00 (one hundred rand) to
the Trustees in trust, who in their capacity as such, hereby accepts such donation for
the purpose and subject to the ¢onditions of this Deed.

The donation made in terms of clause 4.1 hereof shalt immediately vest in the Trustees
but always subject to the terms of this Deed.

ADMINISTRATION OF THE TRUST

5.1,

5.2

6.3.

5.4,

5.5,

£8.

The Trustees (as defined) are hereby appointed as the first Trustees of the Trust.
The Trustees have accepted the appointment in ferms of clause 5.1,

The Trustees shall not receive any remuneration from the Trust for their services, but
shail be reimbursed for any personal expendifure reasonably incurred in the proper
discharge of their duties as Trustees.

The number of Trustees will, at all imes, be not less than two nor mora than five. In
terms of a sale of business agresment entered into between the Founder and BHP
Billton Energy Coal South Africa Lim!ted, formerly known as Ingwe Collieries Limited,
(“the Saller”) dated 14 July 2006, the Founder has agreed thal the Seller is entitied to
nominate iself and be appointed as a trusiee or to nominate and have appointed ona
Trusiee to the Trust ("the Seller's Trustee™).

The first Trustees as well as those subsequently appointed, shall hold office until thay
resign or are deemed to have vacated their offices in terms of clause 6.

Any vacancy in the office of Trustee shafl be filled by a person approved by the
Founder to the extent permitted under clause 5.3, except for the vacancy in the office of
the Seller's Trusiee which shall be filed by a person approved by the Seller and the
Founder.

g
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The Trustees shall control and adminisier the Trust, and shall perform and discharge
the dities incumbent on them hersunder, and shall have the power io delegate In
writing, from time to time, any of thelr powers and functions to any cne of their number
as they may deem expedient in the discharge of their duties.

RESIGNATION AND REMOVAL OF TRUSTEES

6.1.

6.2.

6.3.

64,

8.5

6.6.

&7.

Should a Trustee resign, then, if the number of Trustees remaining is still two or more,
the remaining Trustees shall, in consultation with the Baneficiary, decide whether or not
to fill the vacancy in which case they shall have the power to do so by assumption.

If only one Trustee remains, he or she must eppoint a second Trustee within three
months of the vacancylies occurring.

If the number of Trustees falls to cne and that one fails to appaint & co-Trustee within
three months, the Beneficiary shall be enfitied fo do so; so also i for any reason no
Trustee remains In office, then the Beneficiary shall be entiled o appoint two Trustees
to constitute the necessary quorum and the provisions of clause 6.1 will then apply.

Notwithstanding the provisions of this clause 6, the Beneficiary shall have the right, at
any time and in its own discretion, to appolnt any additional Trustees to the number of
Trustees from time 1o lime, subject only to the provision that the total number of
Trustees shall not exceed five at any time.

A Trustee may resign at any time on giving notice h‘writing fo the remaining Trustees
of his intention to do 8o and shall in any case be deemed to have vacated his office if
he is no longer employed by the Founder or any of its subsidiaries.

In the event that the Trustees or the Beneficiary, as the case may be, wish to appoint 2
non employee as a Trustes, then, the relevant pary shall first obtaln the
Commissioner's written approval thereto, prior to appcinting such a non-employee as a
Trustee.

A Trustee shall be automatically removed from office i:
€.7.1. his/her estale s sequestrated;

6.72. hefshe becomes of unsound mind; or

6.7.3.  hesshe is convicled of any offence involving dishonesty.

o
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Notwithsianding the provisions of this ciause 6, the Beneficiary shall be entitied, at any
time, to remove a Trustee from its office should, In its opinion, reasonable grounds exist.
to do so.

A Trusiee may resign at anytime on giving notice in writing to the remaining Trustees of-
his intention lo do so. A Trustes shall be deemed to have vacated his office if

6.9.1. bhe in the event of the Seller's appointed Trustes, is no longer employed by
the Sefler or any of its subsidiaries;

6.9.2.  he in the event of the Purchaser's appointed Trustees is nc longer employed
by the Purchaser or any of its subsidiaries; and

6.8.3. the Founder resolves in writing that he should be removed from office,
provided that this ciause shall only be applicable to the Purchaser's appointed
Trustess.

However the Commissioner, in consultation with the Authorised Official, may upon
application by the Trustees grant approval for a2 non-empioyee of the Purchaser and
Seller respectively, to be appointed as a trustee,

CHAIRMAR AND VOTING

7.1.

7.2

73.

The Trustees shall from {ime lo time nominate cne of their numbers o be Chairman of
the Trust and he shall continue to be Chairman unti he resigns from that office or
ceases fo be a Trustee.

Should the Chairman be absent at any meeting of the Trustees, the Trustees present
shall appoint one of their number as Chairman to preside at that meeting.

Questions arising at meeting of Trustees shall be decided by unanimous vole each
Trustee personally present having one vote.
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SECRETARY

The Trustees shall appoint @ Secrefery (which may be a company), who shall not be
remunerated with monies from the Trust. The Secretary shall, whenever required io do so by
any one Trustee, convene a meeting of the Trustees and be responsible for the minutes to be
kept of all meetings and decisions of the Trustees.

MEETINGS AND QUORUM

g.1.

8.2.

The Trustees shall meet from ime o time and not less than twice a year to transact the
business of the Trust and the necessary quorum for any such meefing shall be two
Trustees personally present. Reasonable notice of every such meeting shall be given to
each Trustee and all meetings of the Trustees shall, unless otherwise decided by the
Trustees, be held at:

12" Floor

Nedbznk Bullding

81 Main Street,

Johannesburg

A resolution signed by all the Trustees shall have the same effect as if it had been
passed af a duly consfituted meeting.

TRUSTEES' LIABILITY

10.1.

10.2.

Sublect to any liabillty imposed by law and not capable of being walved, the Trustees
shall not be answerable or accountable for any loss arising oul of thelr administration of
the Trust, or In respec of any depreciation of any invesiment of the Trust, unless such
loss or depreciation shall occur through their witful misconduct or gross negligence in
which event only the Trustees cancerned and net all the Trustees shall be jointly and
severally iable.

The Trustees shall have no responsibility or fabllify for the efficacy of the measures.
taken by & in terms of clause 16 of this Deed or for the sufficiency of contributions and
amounis paid by the Beneficiary of the Trust.in terms of clause 14 of this Deed.



e

12.

10.3.

10.4,
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The Trustees do not by assumption or the exercise of office herein incur any of the
Statutory Obligations of the Beneficiary or become liable directly or indirectly for any
breach of the Statutory Cbiligations or Fajlure of compliance therewith.

The Beneficiary mdemnifies the Trustees from claims made against the Trusiees or any
of them arising from the loss or depreciation referred to in this clause 10 In respect of
its monies (other than as a result of witful misconduct or gross negligence on the part of
the Trustees) or arising as a result of the measures taken on its behalf proving to be
inaffective and/or the contributions andfor amounts obtained from it proving to be
Insufficient.

SECURITY BY THE TRUSTEES

The Trustees shali not be required to lodge security with the Master of the High Court or any
other official or autherity in terms of the Trust Property Condrol Ast No. 57 of 1988 or any other
law requiring that security be lodged with any official or authority for the due'perfon'nance of
their duties hereunder,

TRUSTEES’ POWERS

12.1.

1222

123

12.4.

125.

The Trustees shall have general control over the Funds of the Trust and shall strive to
attain the sole object which the Trust is established.

The Trustess shall have plenary powers to enable them to achieve the sole object of
the Trust

The Trustees shall receive, hold, apply the Funds contributed to the Trust, together with
the net income of the Trust, es approved by the Authorised Official from time 1o fime,
salely in terms of this Deed.

The Trustees will not permif any conflict of interest to arise between themselves and
the Trust in any aspect of its business and affairs, nor provide any financial assistance
or services or facilities other than such as required in terms of clause 12.3.

The management of the affairs and all the powers of the Trust shall vest in the Trustees
and without derogating from the generality of the foregoing, the Trustees shall have full

legal powar:

o
e
~




12.5.1.

12.5.2.

1253,

12.54.

12.6.5.

12.5.6.
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to invest, realise and re-invest the centridutions made to the Trust by the
Beneficiary and the net income accrued thereon on such lerms and at such
rates of interest as lhe Trustees shali decide provided that, except as
ctherwise agreed In writing by the Authorised Official prior to the making of
such invesiment, they shall be limited to making lnvesiments in institutions
and investment vehicles as referred to in section 3TA(2)A), (b) and (c) of the
IT Act;

to appropriate and fo utilise firstly the net income defined in 13.6 and
secondly the Funds in order to discharge the Statutory Obligations of the
Beneficiary;

to institute any legal action including arbitration proceedings for the recovery
of monies owing fo the Trust, or to assert or protect the rights of the Trust and
to prosecute, compromise, seftie or withdraw any such action;

to execute against the corporeal, incorporeal, movable and mmovable
property of any of the Trust's judgement deblors;

to exscute all documents for and on behalf of the Trust and in this regard to
delegate their authority so to execuls to iwo of the Trusiees or to one of the
Trustees and the secretary of the Trust; and

generzlly to perform all acts connected with any of the Trust's affairs.

13.  TRUST'S BOOKS OF ACCOUNT AND ACCOUNTING PROCEDURES

13.1.

13.2.

The Trustees shall cause proper books of account to be kept for the Trust and shait
appoint independent suditors to report on the financial statements, for each financial
year of the Trust.

The financial stalements of the Trust for sach financial year (which shall be reckoned
from 1 July to 30 June) shall be forwarded by the Trustees fo the Benaficiary of the
Trust and to the Commissioner within six calendsr months after the end of each
financial year of the Trust,




14.

13.3,

13.4.

13.8.

13.6.

13.7.

13.8,

138
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The Trustees shall open & banking account in the name of the Trust, which shall be
operated upon by the joint signatures of one of the Trustees and the secretary, or any
other duly appointed authotised Joint signatory.

All documents required to be signed or executed on behalf of the Trust shall be so
signed or executed by the person or persons authorised thereto by resolution of the
Trustees,

All ¢costs charges and expenses of edministering the Trust shall be chargeable to and
be borne by the Trust Such costs charges and expense shal be paid cut of income of
the Trust.

The balance of the gross income remaining in any financial year of the Trust after
deducting such costs, charges and expenses shall be net Income for the financial year,
but if such costs, charges an expenses exceed the income, then the excess shall be
the net loss for that financial year.

Such net income or net loss, s the case may be, shall be transferred (creditad/debited)
to the account of the Beneficiary.

The Trustees shall not be permitted to distribute, except as may otherwise be provided
herein, the Funds of the Trust to any person and shafl ulllise the Trusts sclely for the
chiects far which the Trust has been established.

No surpius Funds will be refunded to the Founder or any other person (natural or
Juristic} but will be dealt with in accordance with clauses 17.2 and 19.2

ESTIMATES OF COST OF COMPLIANGE WITH THE STATUTORY DBLIGATIONS AND
CONTRIBUTIONS TO THE TRUST

14.1.

14.2.

Annually the Beneficiary shall apply to the Commissioner for approval of the proposed
cash contribution to the Trust, as envisaged in gection 37A{d)(i)) of the IT Act

The Beneficiary shall, before the end of the financia! year concerned, pay into the bank
account of the Trust the contribution approved by the Commissioner. If for any reason
such contribution has not yef been considered and approved by the Commissioner by
the time such payment must be mada, then such payment shall be made conditionally
on obtaining such approval.



Page 11 of 14

15. COMPLIANCE WITH THE STATUTORY OBLIGATIONS

15.1.

15.2.

158.3.

15.4.

The Trustees undertake to ensure that the Funds are ulfised to discharge the Statutory
Obligations in accordance with the requirements laid down by the Authorised Officiat
and that the Funds be placed at the disposal the Beneficlary to carry out the Statutory
Obligations as and when so required.. This undertaking shall be a stipulation in favour
of the Authorised Official and be enforoeable by him.

In futhlling the aforementioned undertaking the amount made so available by the
Trustees will be limited to the amount which stands to the credit of the Beneficiary in
the books of the Trust.

Any withdrawals of amounis from the Fund shall be endorsed by the Authorised
Official.

Should there be a balance standing to the credit of the Beneficiary afler all the
measures required to be taken In order to comply with its Statutory Obligations as set
out in clauses 2.2 and 2.3 have been executed o the salisfaction of the Authorised
Official, the said balance shall be dealt with in accordance with clause 17.2 or clause
18.2.

156. CESSATION OF MINING ACTIVITIES AND SHORTFALL

16.1.

16.2,

Should the Beneficiary decide to terminate its mining operations (other than a
temporary cessation of such operations) and/or should the Beneficiary go into
liquidation prier to it having complied with afl of the Statutory Obligations as set out In
clause 2.2 and 2.3 fo which it may be subject, it shail, not earfler than three months and
not later than one month prior to taking any steps for the winding up of such mining
operations or going into liquidation, as the case may be, have final estimates prepared
of the probable cost of compliance with such outstanding Statutory Obligations which
shall be certifisd by the Beneficiary and approved by the Authorised Official.

On the date of termination of mining activities, should the total amount of the final
estimates as so approved exceed the total amounts standing to the credt of the
Benef.iciar'y's account, the Foundar ot the Beneficiary shall forthwith pay to the Trust the
shortfall, and conversely in the event of the account of the Beneficiary remaining In
cradit, such surplus shall, subject to the consent of the Commissioner, be used o
defray the cost of compliance by the Beneficiary with any Statutory Obligations
imposed in respect of other mining operations conducted by the Beneficiary, or the
surplus shall be dealt with in accordance with clause 19.2 below,



17.

18.

18,

17.1.

17.2,
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WITHORAWAL FROM THE FUND

The Founder may withdraw from the Trust giving to the Trustees 3 (three) months
written notice of the intention to do so, provided that the permission of the Authorised
Officlal for such withdrawal is first obiained. In such case, the Trustess underiake to
pay the Authorised Official on demand the amounts avaliable in the Beneficiary's
account, which are required to fulfil the Beneficiary’s Statutory Obligations as defined in
clauses 2.2 and 2.3.

Should, et the time of the withdrawal, it ba that all its Statulory Obligations as set out in
clause 2.2 and 2.3 have not beer: met to the satisfaction of the relevant authorities, any
funds standing to the credit of the withdrawing Beneficiary will (subject to clause 13.8)
be deait with in a manner agreed to In writing between the Bsneficiary and the
Authorised Official.

TERMINATION OF THE TRUST AND TRANSFER OF ASSETS

18.1.

18.2.

18.3.

The Trust may only be terminated after all the Beneficlary's obligations including any
post closure obfigation set out in terms of clause 2.2 and 2.3 have been met to the
satisfaction and approval of the Authorised Official or the appropriate official that is
charged with administering the relevant environmental lagislation.

To the extent that the Minister is satisfied that all of the areas of the mines described In
clause 1.7 have been rehabilitated as contemplated in clause 1.10, the Trust shall be
wound-up and Rs mssets remaining afier the satisfaction of its labiliies shall be
transferred to ahother company or trust contemplated In section 37A{3)Ka) or (b) of the
IT Act.

If the Minister is satisfied that the Trust will be sble to satisfy all its llabilities and that i
has sufficlent assets to rehabliiitate and restore (as contemplated in clause 1.10) all
the areas of the mines described in clause 1.7, the Trust may transfer its sumplus
assets to another trust or company contemplaled in section 37A(4) of the IT Act

VARIATION OF THIS DEED
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18.1.  The provisions of this Deed may from time to ime be amended by written agreement
between the Founder and the Trustees with the concurrence of the Beneficiary and
after the approval of the Commissioner therato,

192, Nolwithstanding the provisions of clause 19.1, the provisions of this Deed shall not be
amended without the prier writien consent of the Selier (in the event that it is a
trustee) or the Seller's Trusiee, which consent shall not be uhreasonably withheld or

delayed.

18.3.  All amendments to section 37A of the IT Act shafl be reflected In appropriale
amendments to the provisions of this Deed.

20. CONSEQUENCEE FOR NON COMPLIANCE WITH THIS DEED AND THE PROVISIONS OF
SECTION 37A

The Commiissioner will apply the provisions of section 37(8), (7) and (8) of the IT Act in the

case of nen-compiiance.

THUS done and signed in THE on the _ TETh day of

G

v rrss - T
AS WITNESSES:
1.

”
2 o B J
[ ! / For and on behalf of the Founder
!

THUS done and signed in MP«JS‘L‘J on the 2 G‘rk day of

Suf 1907

AS WITNESSES!
f
,F,/ For and on behalf uf the Trustee Samue! Nkhumeleni
l /

Nematswerani

-

y)

Y
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THUS done and signed in _ %8 _on the __ 2t¥le  day of
U!‘.\NE, T o

1.

AS vwmesssﬁ%
g

I

{/ For and on behalf of the Trustee, Hein Teessan
THUS done and sig’{-.ed in WiT 5L . on the ___ TEHL. day of
3.1'\1"3!'5 L D

AS WWNES?%é'
1. S‘ﬁ ..:_-.
el

[. ?{ é/ For and on behalf of the Trssreafm Erich Cogho




2 Fonnti;;r& requisite n;olnﬁoﬂs
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4 Secretary .
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Made and entered into by and Betmie'éq

Optimum Coal Investments (Propn'etary) Limited.
(Registration Number 2006/007799/0?)
{hereinafter referred to as the- ‘Founder“)

AND

Michael Solormon Teke (Identfication Number 6408155713083 )
Eliphus Oki Monkoe {ldentlfication Number 5910106288082)
Thomas Ignatius Borman C.Identiﬂcaﬁon Number 6703255179080)
Viktor Erich Cogho (Idenﬂﬁcatlon Number 550 1285024081}

1  DEFINITIONS AND Iméxipm:mnou

11

1.2

In thls Agreement, the followrng’ exprasbns have the meanlng rspectrvely set
opposite them unless 4 appmrs umemlse from the context; - -

“the Acts and Regulaﬁons" rneans all the refevant laws, of' h‘le Republlc of South
Africa 8nd the regulatbns thete onder Whh:h do now or may hereaﬂ:er reguiate
mining operauons, being fnter alla, :he Mrner‘-!lls Act;, 1991 the Ahnospherlc
Pollution Prevention Act, 1965, the Nationai Water Act 1998, the Mineral and
Petroléum ResoLrces Development -Act, 2noz and wﬁtch lmpose the statutory
obllgaﬂans as defined hereln. . . I SRS ST

‘beneﬁdary Amounts' means I:he se;:arate accounts Jn me accounting I‘edon:ls
of the Trust to be maintainad and admlmstered by the Trustes In respect of

4N SOl §)




1.4

1.5

1.6

1.7

18,

the beneficiaries or each of the beneﬂclaries as the case may be which are
required by this document.

“the beneficiary” or “beneficlaries™ mean/s. Opurnum Coal Mine (Proprietary)
Limlted {Reglstration Number 2007[005303/07),. as well as such’ ether parties
as may be constituted as beneficiaries hereafter by amendment of this Deed.

“the Comtnissloner” means the Commlsslnner for tbe South Afrlcan Revenue
Service as referred to In the Income Tax Act No 58 of 1962 as amended ("the

T Act).

“the Founder” means Optlrnum Coal Investments (Proprietary) Limited;
(Registration Numbes 2005[007799707) being a mrnpany Incorporated in
terns of the laws of the Repubiic of South Africa with 1imfted Ilablllty and which
Is the owner of 100% of the entire issued shere capital of the beneficlary
(belng a controlling Interest in the benefidary) and the beneficiary is engaged
In coal mining and prospecting opertions in the Mpumalanga Province In South

Africa.

“funds” mean the msh':a'mbunls paid to the Trust within the meaning of sec
11(hA) and 537 of the IT Act by & taxpayer s identified thereln and doss not
include costs .which dre required in terms of any' law to-be Incurred on an
ongoing basis during the life of a mine or part of a mine, but does cover
obligations d!scharged at I:he time of or after dlsmnl:inuaﬁon of the operations

In a mine or part or'a_mlne. -

.,-. e
= 'h

““the Optimum Mine Rehabﬂltatian Thust?, means the Tmst created In terrns of

the Provisions of dause 3 hereof

“the RM" méans the Regioml Manager- Mlneral Devdopmem: fnr the
Mpumalanga Reglon of the Deparhnant of -er_zerals and Energy or ‘such othel-

“official, Irrespective of d&ﬁgnaﬂon, who may herean:er be requlred to exen:ise

those powers and dfscharge tl':ose fum:tlons

*statutory oblfgatrors mean the’ ob!lgat:ims ﬁ'nposed on the bmeti‘ciary/ls In
terms of any law whlch regulates mlnlng operatlons, and whlch ob!lgablons

2
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UBEE1S1. 3

include the rehabilitation upon premature dosure, decommissianing and Ffina!
dosure and pest closure coverage of any latent and residual envirgnmental
Irnpacts on the area covered In terms of any pennlt, right, reservation or
permlssk:n, to restore one or more areas to their natural or predetermined
state; or to a Iaivd usa which conforms to the generally accepted prlnciple of
sustainable development as envisaged by section 37A of the IT Act.

“the 'D'ustees’" mezn MIChael Solomon Teke, Biphus Ok Morkioe, Thomes

1.10
,Ignatlus Borman joinﬂy, who have agreed to be the first Trustees of the
Optimum Mine P.ehu‘bllltatlcfrr Trust. -

111 Ininterpreting this Deed, and subject to a contrary intention evidenced by the
context, ‘ E

1.11.1 A reference to ,t!'!e singular Indludes the plural and vice versa;

1.11.2 A reference to the mascwline Includes reference to the feminine and

neuter and vice versa;

1.11.3 A reference to a natural person Includes 2 referenca to any junstlc

persona and vice versa.

2 RECORDAL

21 The Foundef & engaam:t, through Its shareholdhg {100%) in the' baneﬁcfary,
coal mining anﬂ ﬂrospectlng activities, SR RS

2.2 The beneficiaiy Isﬂsubjec'ty o I:he-statutory qbngaupr;-. '

2.3 The Founder wishes f:o .constltute a Relwblmauoh Trust to recelve, hnld and
apply the funds which the Ti'ust may recelw: ln nrder to dischan;e tHe stamwry
obHgations of the beneﬂdarmes. -

2.4 The Founder wlshs to create.ﬂme Tmst for thg bqneﬁt of the beneﬂdary/les

and for mls purpose wisties to donabe RIOD 00 (one ﬁundred rand) to the
TruSUees of the Trust. :




3

3.1

3.2

33

34

4

4.1

4.2

THE TRUST AND ITS OBRJECTS

X

There ls herebr created subject to the approval of the Commissicner, a Trust
called the OPTINUM HINE REHABILITATION TRUST.

The seole object of the Trust Is to apply Its properly solely for rehabllitation
upon premature dosure, decommissioning and firal dosure and post closure
ooverage of any latent and residuai environmental iImpacts on the area cavered
In terms of 2ny permit, ﬂght reservation or permission; to restore one or more
areas to their natural or preédetermiined state; or to # Jand use which conforms
to the generally accepted prlmlple of sustalnable davelopment and appty the
funds received by It in actordance with section 11(hA} and s37A of the IT Act,
in order to dlsd1arge the-statutory obligations of the beneficiary/les.

The Trust shall be a body corporate having perpetual succession and be
capable of acquiring and disposing of and ownlity property and assets and
contracting In Its own name and suing and being sued In its own name. The
rights and obligations of the Fund shall vest in It Independent!y of its
beneﬁciary}les, Founder or oontrlbutlng company.

If the Trust contravenes any provision of section37A (2) (finandlal Instruments
that may be held) by holding propérty other than property mntemplated in
that subsection, an amount of taxable income is deemed toacaue equal to the
market vaiue of that .other property on the first date that the tust held that
other prdpén'-y and the deemed amount shall be Induded ln t:he Incorne of the

parson that made the. oonhibuﬂonto the Trust, . Lo

DONATION .

The Founder fiereby lrrevocably dnnats the sum of luoo UO [one ‘hundred
rand) to -the Trust, and its Trustees hereby aocept such dunatlou for the
purpose and subject to the cundttions of this Trust

The donaﬂon made In herms of* dause 4.1 hereof shall Immedlaeely vest in the
Trustees but always subject to"the’ tenns of thls Deed‘ ' “

- ff “
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5 ADMINISTRATION OF THE TRUST

51

5.2

54

55

The Arst Trusteés will be_ appolnted by the Founder to administer the Trust.

The Trustees shaﬂ not: receive aiy remuneration from the Trust for thelr
services, but shall be reimbursed for any personal expénditure reasonably
incurred In the proﬁer' discharge of their duties as Trustees.

The number &an not Jess than two rior n"rore than four,

The first Trustees as well 2s these suhsequentlyappointai shall hold office until

,ther resign or are desmed to have vacated thelr offices In terms of clause 6.

The Trustees shall control and adminlster the Tn:tst. arid “shall perform and
discharge the duties iIncumbent on them hereunder, and shall heve the power
to delegate from time to time any of thelr powers and functions to any one or
more of their number as they may deem expedient In the discharge of their

duties,

& RESIGNATION AND REMOVAL DF'TRUS?EES_

6.1

6.2

6.4

- I:Iause 6.1 will then app!y

'should a trustee resign and the number of Trustees ren{alﬁlng Is still two or
.more the remaining Trustees shall decide whether or not to'fill the vacancy In

which case they shall have the power to do 5o by assumptlon

LI

If:only one trustee remalns he or she must appoin't a “sectind bustee within

three months of the vamnqrjiwoccurdng.

If the number bf Trustees falfs to one and that one fails to appolnt a co-trystee

‘wlthln threé months, I:he Founder shall be entltled to do 50; $0 also If for any

rea;on no trustee remains in ofﬂce, then, the Fouhder sha!l be entﬂded 14}
appoint two Trusteas to mnstltu!e the 1 nenessary quorum and the’ provisions of

.

A trustee may reslgn at any time on glving poﬂce ln writing to the remam!ng
Trustees of his Intention te do so and JshaH in any ‘case be deemed to ‘have

5




6.5

6.5.1

6.5.2

6.5.3

vaeted his office If he is no longer employed by the Founder or any of |
su!:sidlarles

A trustee shall be eumma'm:elly removed from office:
If his/her estate Is sequesirated;
If ‘he/shevbemmes of unsound mind; ..

¥ he)sﬁe_is convicted of any offence Involving dlshonesj:y._

7  CHAIRMAN AND VOTING

7.1

7.2

7.3

7.4

cnnsﬂtute aminute of a meeﬂng of Tmstees roe

The Trustees shall from time to time nominate one of their nimbers to be
Chalrman of the Trust and he shall continue to be Chalrman until he resigns

from that office or ceasesmbeamxstee

Should the Chatrman be absent at any meeting of the Trustees, the Trustees
present shall appoint one of their number as Ehalrman to preside at that

meeting.

Quiestions arising at meeting-of Trustees shall be deg:lded by a simple majority
of votes each trustee personally present having one vote, and In the case of
equality of votes the (;halrman of such meetlng shall have 2 mstrng vote,

-

Notwﬂ:hslahcﬂng the fqregolng It shalt be compe‘tent for the Tristees to decide

any .matter by way of a round tobin pmcedure viz, in the form.of & written
resolution signed by each one of them whlch rgoluuon shall be deemed to

+ . .
L.
: Talea *

B SECRETARY

The Trustees shall appolnt a Secretary (whk;h rnay bea company), whe sha;l not be
remunerated-with mohlas from the Trust. The Secneu:ry shall, whenever requ1red to
do so by any ona t.ruﬂee, mnvene ] meeﬂng of the TFrustees and be re:ponslblefor
the minhutes to be kept of aH meetingsand dedsions of the Tmstees .

E
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8 MEETINGS AND QUORUM

5.1 Thé Trustees shall meet from time to tme and not less than twice a year to
transact the business of the Trust and me'_r;el;éssary qQuorum for any such

‘mesting shall be two Trustees personally present.. Reééonab!e notice of every

such meeting shall be given to each trustee and all meetings of the Trustees

.shall, unless otherivise declded by the Trustees, be held at the reglsteréd office

of the beneficlary. '

9.2 A resolutioh signed by alf the Trustees shall have the same effect as If it had
been passed at a duly constituted meeting.

10 TRUSTEES’ LIABILITY -
10.1 Subject to any llability Imposed by law and not capable of being walved, the

adnﬁnl_stg‘*atloﬁ of the Tmsi:, or in respect of any depreciation of any investment
of the Trust, unless such loss or déprgdatlon shail occur through thelr wilfu)
misconduct or gross negligence in which event only tha Trustees toncerned
and not all the Trustees shall be jointly arid sevérally Kabje, . -

10.2 The Trustees shall have no responsibliity or -lability for the efficacy of the
fmeasures taken In terms of dause 1§ hereof or for the sufficlency of
contributions and ar‘nountsfpald by t'b"é_.b'_ér;"eﬁi:larf:s' of the-Trust .In terms of
cause 14, - U TR S

103 The Trustees do not by the assimption or. the . exercise of office herein Incur
any-of the statutory obiigations of the beneficiaries or become iiatle directly or
Indirectly for any bredach of the statutory obli.g"aﬂops or failure of compliance
therewith, - ST SRR

104  The berieficaries Indemnify ‘the Trustees against daiis made. against the
Trusteés “arisihg from loss or damage E?ﬁ:vﬁhatsogvér nature In'the course of
thelr adzhinistration of the Trust (other than s 3 result bi‘,iéi.lfml'rﬁ{sgoﬁc!u}:; or
gross negllgEnce on the part of the Trustees),

7




1L SECURITY BY THE TRUSTEES

The Trustees shall not be required to iodge security with the Master of the High

b\ Court or any other officlal ‘or authorlty In terms of the Trust, Property Control Act No.
57 of 1988 or any cther iaw requiring that sacurity be Iodged with any offidal or
authority for thé due performanceof thelr duti&s hereunder.

12 TRUSTEES’ POWERS AND DUTIES

12.1

12,2

12.3

12.4

125

12.5.1

The Trustees shall ha\re genaral control over the funds of the Trust and shall
strive to attain the sole object for which the Trust is establlshed.

The Trustees shall have pienary powers {o enable them to achleve the sole'
object of the Trust, ‘and any matters necessarily Inndental thereto. - oo

The Trusteés shall receive, hold, and epply funds contributed to the Trust In
terms of this agreement by the benefictaries, which amounts have been
approved by the RM, tngether with the net income thereon. Except as may be
otherwise provided herein, the Tmsteﬁ shall not distribute any of ts profits or
gains to any persen and shall use the funds solely for the. objects ror which the

TFrust has been established,

The Trustees will not permit any m;nﬂlct of Interest to arisé between
themselves and the Trust In any aspect of Its business and affairs, nor provide
any, ﬁnandal asslsiznce or servle&s or. fadlltls cther-than su:h as required In "~

terms of dause 12.3. g

The management of the aﬂ’alrs and all H')e powers of the Trust shall vest In the .

- Trustees and. wlthout derogatmg Frum the- genuallty of l:he foregorng, the

Trustees shali-pave. ﬁ.m legai power' B S e
to invst, realise and re-invest the mntﬂbl.rtlons made to the Trustby the
beneficlaries and-the net’ ‘ncome accrued therepn on ‘such terms and at

+ “stich rates of Interestas the ‘Fmstes shall dedide pravided I:hal:, fJ'ney shall .
" be Hmited tor malﬂng lnvstments in lnstfmﬁ‘qns and lnvestment vehlclns
as referred to in Sectlon 37Aof the IT Act; . "
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12,52 to appropriate and utilire firstly the net .Income defined in 13.6 ang
Secondly the contributions and/or amounts pald in terms of clause 14 for
the measures taken for compRance wlth the sl:atutory obﬂgaﬂons of the

beneficiary;

12,53 to Institute ary legal action Including arbitration proceedings for the
recovery of monies owing to the Trust, or Yo assertor protect the rights of
the Trust and to pmsewte, mmpmm[se, settle or mthdraw any such

actlon :

12.5.4 to execute against the @iporeal, incorporeal, movable and immovable
property of any of the Trust’s Judgment debtors; -

12.5.5 to execute ail documents for and on behalf of the Trust and in this regard
to delegate their authority so to execute to two of the Trustees or to one
of the Trustees and the Secretary of the Trust;

12.5.6 to employ profeé.sior_ual advisers and representatives;

1257 to effect such Insurances as deemed necessary on behaif of the Trust or in
its interests; and

12.5.8 generally to perform all acts connected with any of the Trust's aﬂ‘alrs,

necesary to dlschargé s hslness and functlons.

¢ -

13 TRUST'S BOOKS OFACQO_BNT AN ACCOUNTING PROCEDURES

‘131 . The Trustees shall cause praper Books of account to be kept for the Trusl: and
shall appolnt lndependent audltors to report on the finandal staternents for

each finandal year of the Trusr.

132 The financlal statemants ‘of the Trust for sach ﬁnamclal year (which shalf be
s reckoneg from 1. Marchto 28 February) shall b fcrwarﬂed by the- Trustees to.
_the Founder and bmeﬂtlary of the Trust ard o the Gommlssloner and the RM




13.3 The Trustees shall open » banking account In the name of the Trust, which
shall be operated upon by the Joint signatures of ORE of the Trustees and the
Secretary, or another duly appointad autharised Jolnt signatory.

134 All documents. r'eguired to be sfgned or exeﬁuted on behalf of the T‘n;'st: shall bg
5o signed ‘or executed by the person or persons authorised thereto by

resolution of the Trustees, .

135 Al ¢osts, charges and expenses of administering the Trust shall be .chargeable
to and be bomme by the Tiust. Such costs, charges and expenses shall be paid
out of income of the Trust. - N

i3.6 The balance of the gross Income rema.nilng' in any finandal year of the Trust
after deducting such costs, -dlargé;;-nhd Bcpenses shall be the net Income for
the finandial year, but If such osts, charges and expenses exceed the income,
theh the excess shall be the et loss for that financial vear,

13.7 Such net income or net loss, as the ¢ase may be, shall be transferred
(credlted/debr'ted) te the account of the beneficlaries. on a month!y basis,
Should there be more than one beneﬁdary, the net income or net loss shall be
allocated to the respectivé accounts on & proportionate basis. ‘

13.8  The Trustees shall not be permitted lo distribute, except as may otherwise be
provided herein, any of the funds of tha Trust to any person and”shali Ut:lllze
the funds solefy for ihvestment or the objects for which. the Trist Has been
established. - I

13.9 No surplus fujids will be réfunded to the Founder or any other pefson. {ratural
oF luristic) but wik be ‘dealt- wth In ecordance with clause 16.4 Below if
applicable and otherwise n agcordance with 1.2 below: -

4 ESTIMATES OF COST OF COMPLIANCE WITH THE STATUTORY OBLIGATIONS

AND CONTRIBUTIONSTO THETRUST - -« - . Cee

4.0 Annually but ‘st Reast rinety days before the end of Its, iranclal ‘yéar, the

' beneficlary shall causé written estimétes to be prepared, by sultably qualified -
persons, of the probable cost of measures to dl_s;}ia;ﬁlﬁ‘g_ the tu

T W
?’




14,2

14.3

oﬁllgatlons, other than costs which: are required In terms of any law g be
lncul"re;d on an ongoing basig during the Jife of & mine or Part of a minp, The
estilﬁa’i_t'es '_may be made separately in respect of each 'duty, requirement or
fur(cﬁpn of each group of duties, redulrer_nént_s, or functions as may be

15 APPLICATION FOR AN AinuAL CONTRIBUTION WiTH THE Ry - -

151

15.1.1.

Contrution made prior.to 2 Kovempber 2006 .

certificaté conflfming his satisfaction with the contributions and forward ft to

the  bebeficiary: . The beneficary . sngy forward. the “cettficate’ to the

assessment. The certificate will ref

"

e&t&:efoll_wvgng:.' . o

That the conb-lbhtlon_ha‘s_b;!t:n‘éppr&ygd and Eomplies: wlth the provisions
of dauses 14.2and14.3; ’ ©oe

Ty



15.1.2

15.1.3

i5.1.4

15.2 °

The year of assessment to whidh the contribution relates;

The speciic amount which has been approved, which should be broken
down separately for each minei )

That the taxpayer has complled with all the requirements of sections
Litha). o '

Contribution m‘ade‘! after 2 November 2006

The Commissioner will allow a deduction of the amount of the contribution

made In terms of section 37A.

16 COMPLIANCE WITH THE STATUTDRY OBLIGATIONS

16.1

16.2

16.3

16.4

beneficlaries concemed In the books of the Trust.

The Trustees undertake to ensure that the funds are utilised to discharge the
statutory obligations In accordance with the requirements Jald down by the RM.
The funds will be pizced at the disposal of such beneficlary to carry out the
:statutpry obligations as and when sg required. This. undertaking shall be a
stipulation In favour of the RM and be enforceabié by hirm,

In fulfilling the before mentionsd undertaking, the amount made so available
by the Trustees will be limited I the amount which stands' to the credit of the

. T =

. /Ay withdrawals of afpunts from the Fun shall be endloised by the RM, *

" Shouid there be a balance standing o the credit .of,'a_hy bénéﬂhib}ynes'a&gr all
.the measures required -to be taken in order to cornply with fts statutory

obligationis have been executed to the satisfaction of the RM, the said balance

“shall be credited to the rema'h'ﬂnq benefdary/les :ag':if_buni:s' pro ratz to’the

balance of each of such remaling benefictaryies” accounts ‘2s-at the end of
the month in which all the said measures ‘were- 50. executed, uhkss the

that the balance bé phid.fo'a body referred frin dause $.

e

beneficiary/les responsibie for generating the credit haiance has/have elected :

[

M

*

-

A b,

L —
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17 CESSATION OF MINING ACTIVITIES AND SHORTFALL

17.1

17.2

Should a benefidary declde to terminate Its mining operations (other than a
I:emporary uessatlon of such operations) and/or should the beneﬂdaryﬁs gao
into liguidation prlor to It having mmplled wﬂ’h all of the statutory obllgatlons.
which it may have, it shal’l not earller than three months and Aot Jater than
one month prior to taldng any steps for the winding up of such mining
operations or going into llquldat!on, as the case may be, have final estimates
prepared of the: probable cost of cnmpflam:e with such’ Duistandlng statutory
obl!gatlons which shall be certified and apprwed Bs provided In cJause 14.1.

on or after the date of tennlnatlon of the mlnlng ad:lvxtles, should the total

'amount of the final st!rnahes as so. approved exoeed the total amounts

standlng o the credit of & beneficlary’s account, the Fouhder or ‘tbe beneficiary
shali forthwith pay to the Trustthe shortfall, and conversely in the event of the
account remalning in credit such suplus shall be used to defray the cost of
compllance by that bensfidary with any statutory obligations Imposed in
respect of other mining operations ::onducted by that benefidary, falling which
the surplus shafl be- credited to the remaining beneﬁdaris accounts as the
Trustees may determine and fafing that shall be transferred In terms of clause

19.2 below.

18 WITHDRAWAL FROM THE FUND BY THE BENEFICIARY

" Subfect to previous written- penﬂfsslon obtained" ﬁ'vam th'e RM and complfance with
such conditions or terms as- the RM may requlremhcemlng the- discharge of any
benefidary’/les’ statutory obllgatlons or any other miatter Indudfng disposal of funds

_standing to the credit of any particuiar beneﬁclaxy In the Tu.rst acounts any one or
more benefidary/les may caase to be beneﬂdaryjls of h‘le Fund. .-

19 TERMINATION OF THE TRUST - e

19.1

The Trust may only be termmilnated aﬁ:er all the heneﬁclary‘s‘ﬂes’ statubory
obligations Including’” any post dosure obligatlon have been met.or prn?lded’ for
to the satisfeiction"and. approval Fthe RM. . - : - R .

13




19.2

20

21

22

THUS done an

Noveu

Should any amount and/or other bssets remain after the statutory obligations
have been met or provided For'to the satisfaction of the RM, that amount and
other assets may be transferc‘ed only to another company or a trust which
fulfils the requirements pf'_éectibn 37A of the IT Act &nd as approved by the
Commissioner ; and. further it no such mmﬁaﬁv‘ or trust has been estabi.lshed,
to an account or trust prescribed by the Minister of Minerals and Energy and as
approved by the 'Commlﬂqne_r If the Commissioner is satisfied that such
.company or-trust satisfles the objects of se_i:tfon 37A(1)(a).

AMENDMENT OF THIS DEED_

The provisions of this Deed may from time to time be amended by written
agreement between, the ‘Founder and the Trustees with_thg' concurrence of the

beneficlary/lés and'after the prior approval of the Commissioner therata.

ADAPTATION TO LEGISLATIVE CHANGES

Provided the sole object of the Trust can still be lawfully attained, nd change to any
relevant legislation regulating or reiaﬂng'to this Trust, its object or its provisions
shall have the effect &F preventing the Trust from continuing to operate, but Insofar
as necessary the Trust Deed shall be read ;nd' intefpreted as if it had incorporated
such changes mutatis mutandis,

CORSEQUENCES FOR NON-COMPLIANCE WITH THE TRUST DEED AND THE
PROVISTONS OF SECTION 374 e S o
The Commissloner, will apply &giimislqﬁ;"i:fj section 37A of the IT Act fh the mse
of non-coimpliarice. ' s ’

d signed[n i H‘!"u FM bnl:he i :Tu\ : day of_'

OO by the Founder

' AS WITNESSES:
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2. el

for and onemf of Optimum Coaf
Investments Pty) Ltd

THUS done and signed in 'Hwi' I’W ¢ ' on the ZJL- i day of
Novewte!  Joot by the Trustee.

Mike Solomon Teke

THUS done and signed in _ £ I’H’L an the ‘ ’ day of
MWL by the Trustee.

AS WITNESSES:

]

Eliphff Oki Monkoe

THUS done and signed In M on I:he 1 ! day of

-0 - by the Trustee.

AS WITNESSES

Thomas Ignatms Bormian

15 ' Q




THUS.done and signed In HW PrtL _ 'qri'the T’L day of
—Novaw@el  det? . by the Trustee. . -

Mwm@iﬁj

Al

Viktor Erich Cogho

16
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REPUBLIC OF SOUTH AFRICA
Ingevolge Artikel 6(1) van die Wet op Behear vor Trustgoed, 1988 (Wet 57 van 1688)
In terms of Section 6(1) of the Trust Property Control Act, 1988 {(Act 57 of 1088)
No: IT 13683/07 (T )

Hiermea word gesertifiseer dat /
This is fo certify that

FUSHPAVENI UGESHNI GOVENDER - 750424 0157 085 o N
RO WILLAM SCOTT - TR 13008 e
genraglig word om op te free as trustee(s) van die /
is/are hereby authorized fo act as frustee(s) of the

T R L T ATION TRUST e sssseseet st
GEGEE onder my hand te op hede die dag van
GIVEN under my hand 2t Pretoia s this Y. - |7 O SU

)

iy T——

Signature
ASSISTENT MEESTER e
ASSISTANT MASTER
287 02- 68
PrIsTORN F{;

REISSTER Wk L0210 11 Canr BRG
HCEE cus v Prelo e

DTPARTMENT GF JURTIDE AND CONSTITUTIONAL OE VELOPRAELN
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RESDLUTION OF THE TRUSTEYS OF THEOPTIMUM MINE REHABIUTATION TRUST

MASTER'S REFERENCE: IT13653/07

DATE: 18 OCTOBER 2017

IT 15 HEREBY RESOLVED THAT:

1. Ms. Pushpaveni Ugeshni Govender, In her capacity as a trustee is hereby.authorized to sign
olf affigavits and ather documents-as may'be necessary In connsstiori with and relating to
suchTiigation proceedings-commenced on behaff of the-Optimum Mine Rehsbilitation Trust
o to oppiose any itigation proceedings liunched against Optimum Mine Rehabflitation
Trust:

Itis wgieed thit the contents hereof arénat gréduded by any provisteh,of the Deed of Trust.

THU'S SIGNED AND RESOLVED AT SANDTON ON-1B OCFOBER 2017.

PUSHPAVEN! UGESHN! GOVENDER

TRUSTEE



\ '
662 D “per”

TN RESOLUTION OF THE TRUSTEES OF THE KOORNEONTEIN REHABILITATION TRUST

MASTER'S REFERENCE: [T7563/07-

DATE:, 15 DCTOBER 2017
LIS HEREBY RESOLVED THAY:
1. Ms. Pushpaveni Ugeshni Guvendar, In her capacity as & trustee s héreby aothorized to sign
2il afidavits and-other documents.as may be necessary in conriection with and relating to

such |itigation procendings commenced on bahsifof the Koornfontein Behabilltation Trust
o't oppose any litigation proceedings faunched agalngt Koomfonteln Rehabijitaion Trust.

It Is agreed that the contents hereof are not preduded by any-provision of the Deed of Trust.

THUS SIGNED AND RESOLVED AT SANDTON ON 18-0CTOBER 2017.

W)

PI:ISI-.!PA\?,EN'I UGESHNI GOVENDER-

TRUSTEE
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Tracy Erasmus
T — . -
From: Soretha Venter <soretha.venter@outa.co.za>
Sent: 25 August 2017 20:39
To: ronicar@oakbay.co.za; ugeshnin@®sahara.co za; althafe@spoornet.co.za;
trevor@bearingway.co.za
Ce ben.theron@outa.coza
Subject: IMPLICATIONS FOR REHABILITATION FUNDS IN CONNECTION WITH MINES
RELATED TO OPTiIMUM COAL MINE HOLDING (PTY) LTD AND TEGETA
EXPLORATION AND RESOURCES (PTY) LTD
Attachments: Annexures A to C2.pdf; Letter to Trustees pdf
Deatr Sir,

CLOSING OF GUPTA OWNED BANK ACCOUNTS BY BANK OF BARODA AND IMPLICATIONS FOR REHABILITATION
FUNDS IN CONNECTION WITH MINES RELATED TO OPTIMUM COAL MINE HOLDING (PTY) LTD AND TEGETA
EXPLORATION AND RESOURCES {PTY} LTD

~~OUR REF; SP/ZUMAO1/TEGETA

%" DURREF: UNKNOWN

1. Please find attached correspondence for your urgent attention.

2. For any media queries kindly contact Mr Ben Theron, OUTA Chief Operating Offlcer, on 082 941 8444,

Regards,

DUTA |

Soretha Ventsr

Senlor Legal Advisor

saretha venter@outa.co.za

Office: 0B71700639

Cell: 0718691959

OUTA - Organisation Undoing Tax Abuse

Www.outs.c0.z8
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Hiniew Butiding, 318 Oak Avenue, Randburg
< PO Eox 2627, Narthrieing, 2162
+27 {87) 170 0632 * Info@outa.co.za

DRBAMIBATION UNDDING TAX ABUEBE waw.oula.co.ze
28 August 2017
To:  The Trustees of tha Optimum Mine Rehabllitation Trust
(Registration No |T/13883/07)
The Trustees of the Koomfontein Mine Rehabilitation Trust
{No [T/7563/07.)

Per:

Ronlca Ragavan _
Acting CEQ Oakbay Investments (Pty) Ltd

E-mail

Dear Sirs / Madam

CLOSING OF GUPTA OWNED BANK ACCOUNTS BY BANK OF BARODA AND
IMPLICATIONS FOR REHABILITATION FUNDS IN CONNEGTION WITH MINES
RELATED TO OPTIMUM COAL MINE HOLDING (PTY) LTD AND TEGETA
EXPLORATION AND RESOURGES (PTY) LTD

OUR REF: SPIZUMAO1/TEGETA
YOUR REF: UNKNOWH

INTRODUCTION

OUTA Is & non-profit civil action organisation, funded by tens of thousands of
individuals and businesses, whose main aim is fo hold govemment.eccountable for
the abuse of powsr, corruption and mafadministration. In doing our work; we enstire
that more tax revenues are made avallable and protected to benefit of all In South
Africa, especially the poor and vulnerable.

We wiite In conniection with the rehabilitation funds held for the rehabilitation of coal
mines in which Tegeta Exploration and Resources (Pty) Lid (Tegeta”) have an
interest. The mines are coal mines in Mpumalanga.

According to recent reports, the Gupte controlled Oakbay Investment (Pty) Ltd has
contitidad 2 sale agresment of Tegeta and will be disposing of its interesta therein to
&wiss based company, Charles King SA. Tegeta recantly took control of Optimufm
Holdings {Ply) Ltd In April 2016 following a business rescue process.

\We wish to raise concems in respect of the rehabilitation funds in light thereot and In
light &f further recent reports regarding the closure of Gupta linked bank accounts by
the Bank of Baroda. As set out below, we request Informiation and prompt
assurances in connection with the financial provision for rehabllitation funde.

) L

ORGANISATION UNDOING TAX ABUSE [OUTA)

CoReg: 201210842138 NFO #: 124381NPO
DIRECTORS: Wayne L Duvenage {Chaimman), Robert N Hutchinson, Leopoid JJ Pauwen,

HOW BXECUTIVE DIRECTONS: Phumlani M Majorl, Ms Forrisl Acztn
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8. As you are awsre, afl mining rights hoiders are obliged to comply with fhe
requirements’ of the Mineral and Petroleum Resources Development Act 28 of 2002
{‘the MPRDA’) and the National Environmental Management Act 107 of 1668 as
amendéd {NEMA'). A critical provision is what Is now contained In section 24P of
NEMA the effect of which is that a mining rights holder must comply with the
prescribed financial provision for the rehabilitation, closure and ongaing post
decommigsioning management of negative environmental Impacts. Furthermore,
hoiders must annually assess their liability in a prescribed manner and must Increase
their financial provision to the satisfaction of the Minister and also submif an audit’
report to the Minister on the adequacy of the-financial provision from an indépendent
auditor. It Is furthermore a material cbligation of any rights holder {c ensure, on an
ongoing basis, that there is adequate financial provision for rehabiiitation In line with
any approved environmental management programme and mining right.

B. These protactions are vital to ensure that af the time of mine closure, there ls
adequate provision for environmental rehabilitation. Environmental rehabilitation is
critical to protect the right of all South Africans to an environment that is not harmful to
thelr heaith and well-being and to snsure that the environment Is protected for the
benefit of present and future generations. (Section 24 of the Constitution)

7. These provisions ate also ctifical to ensure that the costs of remedying pollution,
environmental degradation and consequent adveise health effects and of preventing,
controlling or minimising further pollution, environmental damage or adverse health
effects must be pald for by those responsible for harming the environment as
contemplated by section 2(4)(p) of NEMA.

8. Uttimatsly, If the financlal provision for environmental protection is not properly and
duly secured, there 18 @ real and materlal rsk that the need to sffect and pay for
remediation rests with the State and the tax-payer. (Section 28(7) end (B) of NEMA
afid section 45(2) of the MPRDA} The financial provision for tehabllitation is designed
to énsure that the fiscus and the tax payer do not carry these costs and the burden of
rehabilitation does not fall on the State.

REGENT EVENTS

8. According to the Publlc Protector’s State of Capture report dated 14 October 2016
(report & of 2016/2017), there are at least two fehabilitation funds relevant to the

Tegeta mines, these belng:
8.1 Optimum Mine Rehabilitation Fund

0.2 Koomfontein Rehabliitation Fund

DRGANISATION UNDOING TAX ABUBE {OUTA)

Go Reg: 201206421308 NFO #.4124381KPO
DIRECTORS: Wayne L Duvenage {Chatrinat},- Robert N Hutshinson, Lagpotd 1) Paiwen,

HON EXECUTIVE DIRECTORS: Phumlanl M Majosi, Ms Ferrial Adam
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10.

1.

12.

13.

14.

15.

18.

17.

According to the report {paragraph 5,344):

10.1 As at 23 May 2016 the value of the Koomfontain Rehabilitation Fund was
apparently R280 milllon.

10.2 As at 21 June 2018, the value of the Optimum Mine’ Rehabffitation Fund was
R1. 469'916. 833.63.

The repart states that as part of the Tegeta take-over these funds were transferred to
the Barnk of Baroda on 28 May 2016 and 21 June 2016 respectively,

OUTA understands that thesa funds are held by two Trusts, known as the Optimum
Mine 3eha_bil_ltaﬂon Trust (Registration. No 1T/{3893/07) and the Koornfantein Mine
Rehabilitation Trust (Registration No [T/7583/07).

OUTA has to hand a lstter dated 5 October 2018 from the Bank of Baroda addressed
to ‘whom it may concem' certifying that Optimum Mine Rehabilitation Trust
{Reglstration No [T/13883/07) I8 mialntalning four accounts with them which are
operative and ective, ‘The total outstanding balance on these accounts as at 5
October 2018 was R1 470 338 316,18.

There have been recent media reports relating to the imminent closure by the Bank of
Batoda of accounts of companies confrolled by the Gupta family. The Bark of
Baroda reportedly fook on the Gupte accounts after South Africa's banks closed their
accounts in 2016, According 1o the reports, the Baroda accounts will be ciosed by
the end of September 2017, }t is also reported that the Gupta accounts will be moved
to an undisclosed ‘new. bank'.

On the informetion to hand, OUTA is concemed that the Baroda accounts for the two
Trusts will be amongst the accounts that Baroda Bank wil be closing antl that the
monles apparenily held by Baroda for the Trusts ae statutorily required financlal
provision for rehabllitation will be In Jeopardy as a resuit.

This concem Is exacerbated by the recently publicised sale by Oakbay Investments
(Pty) Ltd of ks Tegeta business comprising Optimum, Koornfortein and the Optimum
Coal Terminal {o Charles King SA. According to the Oakbay media relesse, Charles
King SA.!s a Special Purpose Vehicle acquired by @ Mr Zaroonl 16 faclitate furthr
investments lke the Tegeta acquisition. it apparenfly has no financial track record.

Against the background of the likely imminent closure of the Baroda accounts. In
Seplember 2017 and the Intended sale of Tegeta to a SPV with no financial record,
QUTA is concerned about whether the trustees of the Trusts have, in the exercise of
their fiduclary duties, made satisfactory amrangements to secure the trust funds as
these events unfold. QUTA Is further concemned about whether these funds are and
wiil be In tact in clrcumstances where according to OUTA's investigations, the Guptas

GRGANISATION UNDOING TAX ABUBE (OUTA)

GoRag: 2012/084213/08 NPO & 124381INPD
DIRECTORS: Wayne L Duvanage (Chairman), Robert N Hitckinson, wopold | 3 Fauwen,
NON EXECUTIVE DIRECTORS: Phumisn 4 Majozl, Ms Ferrial Adam
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are In debt fo Baroda in material amounts, currently estimated at spproximately R811

milion.
THE TRUSTEE'S FIDUCIARY DUTIES AND OUTA’S REQUESTS

48.  The Trustess are, of course, vested with onerous fiduciary dutles in respect of ihe
property of the Trust which Includes the trust funds which are .held In the publie
Interest and for purposes of statutory comptiance. The trustees' responsibliities are
ullimately directed at ensuring the protection of vital constitutionai rights and the
petformance of statutary obligations, Fallute to adhere to these duties attracis legal
sanction.

48, InView of OUTA's role as a civii soclety organisation seeking to protect the public
Interest ax set oyt sbove, OUTA requests various information from you for purposes
of asswing OUTA and the people it seives ihat the financial provision for
rehabilitation wili nat be compromised by recent events.

20. OUTA hereby requests ihe following information from the addrezsees in thelr capacity
) & Trustees of the Trusts and the Oakbay CEO:

204 Ful detaiis of all Trusls or other erilllies responsible for funds refating to the
financial provision for rehabliitation in conneciion with eny Tegeta mining
Interest.

202 Confirmation of the identity and current contact detalls of the relevant Trustees
and auditors.

20,3 Confirmation that the Koomfontein and the Optimum Mine Rehabilitation Trust
Funds and any other relevant Trust funds remaln fully In tact;

20,4 Confirmation that no mionies have been transferred out of the Trusts' accounts
from the time that they were transferred to Baroda until the present time.

20.5 If nosuch confirmation can be provided, full details are required relating to what
payments have been made, when, o whom, for what purpose’ and Lipon whose

authority.
206 Precisely what amounts are currently In each Trusts' account/s.

207 What arangements have the Trustees put in place to ensure that the funds are
not placed In jeopardy by and the rights’ holder will remain compliant with the

relevant legisiation in fight of:”

20.7.1 the imminent closure of the Baroda agcounts;

2072 the imminent sale of Tegeta.

DRGANISATION UNDOING TAX ABUSE (OUTA)

Coi Reg: 201208421308 NPD & 12438{NPO
DIRECTORS: Wayna L Duvenage {Chalrman), Robert N Hutchiison, Leopold J Pauwen,

NON EXECUTIVE DIRECTORS: Phuiniaat M Majoz), Ms Ferrlal Adam
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20,8 Without derogation of the generality of the above request, please advise:

20.8.4 Whether or not each of the acoount/s will continue to be held at Baroda
Bank.

20.8.2 _Whether the financial provision for rehabiltation will be retained under
ihe current trust arrangements, and f go, at what bank or hanks will the
Trusts' accounts be held and under what arrangements.

20.8.3 I the financial provision will not be so reteined, what new
arrangements will be put in place.

20.8 Has any Tegeta related entity lodged a request for cohsent in terms of section
11 of the MPRDA fo approve the ransfer of similar transaction In respect of the
saie of Tegeta to Charles King SA? If sp, kindly supply all relevant informatior.

b 21.  Kindly contact our legal advisor Ms. S Verter at soretha.venter@outa.co.za in the
event of any queries, )
22, We trust that you find the above in order and look forward to recelving your response
on or before close of business on 1 Septamber 2017.
23,  Kindly acknowledge reoeipt of this letter.
“Yours Sirjcerely,
4
,-‘..‘,,__ - 4
Stefanle Rick \, -
P ,Head of Légal Affairs
.1/ OUTA-Organisationln doing Tex Abuse
E-mall; gte! ficli@outa 0.2

ORGAKISATION UNDOING TAX ABUSE {OUTA)

Co Rag: 201208421308 NPOE: 124501NPO
DIRECTORS: Wayna L Buvenage (cimirman), Robert N Hutchinson, Leopald JJ Pauwen,

NON EXECUTIVE DIRECTORS: phumbanl 14 Majaz, Ms Ferrial Adzm
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Tracy Erasmus

From: Soretha Venter <soretha.venter@outa.coza>
Sent: 12 September 2017 11:06
Ta: vgeshnin@sahara.coza; althafe@spoornet.coza; trevor@bearingway.co.za;

althafe@spoornetco.zs; althaf@telkomsa.net; althafe®ce-commerce biz;
althaf@commerce.co.za; aemmamally@gmail.com
Ce: ben.theron®outa.co.za; ronicar@oakbay.co.za
Subject: RE: IMPLICATICONS FOR REHABILITATION FUNDS |N CONNECTION WITH MINES
’ RELATED TO CPTIMUN COAL MINE HOLDING (PTY) LTD AND TEGETA
EXPLORATION AND RESCURCES (PTY) LTD

Attachments: 12_09_2017 2nd Letter to Trustees.pdf
importance: High
Dear Sirs,

«z CLOSING OF GUPTA OWNED BANK ACCOUNTS BY BANK OF BARODA AND IMPLICATIONS FOR REHABILITATION
Y TRNDS IN CONNECTION WITH MINES RELATED TO OPTIMUM COAL MINE HOLDING (PTY) LTD AND TEGETA
EXPLORATION AND RESOURCES {PTY) LTD
QUR REF: SPfZUMAOL/TEGETA

YOUR REF: UNKNOWN
1. Please find attached correspondence for your urgent attention.

2. For any media queries kindly contact Mr Ben Theron, OUTA Chief Operating Officer, on 082 941 8444,

Regards,
Soretha Venter

D U TA Legal Manager
soretha. venter@outa.coza
Office: 0871700639

Q0

Cell: 0718691858
OUTA - Organisation Undolng Tex Abuse

www.gufa.co.za
o

l;rom: Soretha Venter [mailto:soretha.venter@outa.co.za)

Sent: Friday, 25 August 2017 8:39 PM

To: 'ronicar@oakbay.co.za' <ronicar@oakbay.co.ze>; 'ugeshnin@sahara.co.za' <ugeshnin@sahara.co.za>;
‘althafe@spoornet.co.za' <althafe@spoomet.co.2a>; 'trevor@bearingway.co.za' <trevor@bearingway.co.za>

Cc: ben.theron@outa.co.za .
Subject: IMPLICATIONS FOR REHABILITATION FUNDS IN CONNECTION WITH MINES RELATED TG OPTIMUM COAL
MINE HOLDING (PTV} LTD AND TEGETA EXPLORATION AND RESOURCES {PTY) LTD

Dear Sir,

CLOSING OF GUPTA OWNED BANK ACCOUNTS BY BANK OF BARDDA AND IMPLICATIONS FOR REHABILITATION
FUNDS IN CONNECTION WITH MINES RELATED TO OPTIMUM COAL MINE HOLDING (PTY) LTD AND TEGETA
EXPLORATION AND RESOURCES (PTY) LTD

OUR REF: SP/ZUMAO1/TEGETA

YOUR REF: UNKNOWN

1. Please find attached correspondence for your urgent attention.




2. For any medla querles kindly contact Mr Ben Theron, OUTA Chief Operating Officer, on 082 941 8444,

Regards,
Soretha Venter

OUTA | E5E..

Office: D671700638
Cell: 0716601858
0 QUTA - Organisation Undolng Tax Abuse

www oute.co za

30!
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Hiilview Bulding, 318 Oak Avenue, Randburg
PD Box 2627, Northriding, 2182
+27 (87) 170 0639 * nfo@ouls.coxa

ORGLHISITION UNUDING TAX ARULEE WWw.ouls.coxe

12 September 2017

To:  The Trustees of the Oplimum Mine Rehabiiitation Trust
{Registration No {T/13693/07)
The Trustees of the Koornfontein Mine Rehabilitation Trust
{Registration No IT/7563/07)

Per. E-mail (ugeshnin@sahara.co.za)
[thafi )
{althaf@telkomsa.net)
(althafe@ce-commerce.biz)
(althaf@ecommerce.co.za)
(aemmamally@amail. com)
{trevor@bearingway.co.za)

Dear Sirs / Madam

CLOSING OF GUPTA OWNED BANK ACCOUNTS BY BANK OF BARODA AND
IMPLICATIONS FOR REHABILITATION FUNDS IN CONNECTION WITH MINES
RELATED TO OPTIMUM COAL MINE HOLDING (PTY) LTD AND TEGETA
EXPLORATION AND RESOURCES (PTY) LTD

OUR REF: SPIZUMAO1/TEGETA
YOUR REF: UNKNOWN

1. Our letter dated 25 August 2017 refers.

2. A copy of the letter is atlached for your sase of reference. We have fo date
received no response from you nor any acknowledgement of recaipt.

3.  We did receive a letter from Ms Ronica Ragavan, the acting CEO of Oakbay
investments (Pty) Lid on 1 September 2017, indicating in effect that she did not
intend to engage with us. However, as far as we ara aware, Ms Ragavan is not
atrustes. We addressed you in your capacity as trustees and request a response
from you as such.

4. As you know, in our letter of 25 August 2017, we wrote in connaction with the
rehabilitation funds held for the rehabliitation of coal mines In which Tegeta
Exploration and Resources (Pty) Ltd has an interest. The mines are coal mines
located in Mpumalanga.

Co Reg: 2012/06421 /08 MPD I 124381 NPO /
DIRECTOAS: Wayne L Duvenage [Chairman), Robert N Hutchinson, Leopold 1! Pauwen, I

NON EXBCUTIVE DIRECTONRS: Phumianl M Majoz, M5 Ferrial Adam

ORBGANISATION UNDOING TAX ABUBE {OUTA) AV
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5.  More particularly, we wrote In connection with the funds held in the Optimum Mine
Rehabilitation Trust! and the Koomfontein Mine Rehabilitation Trust? (‘the
Trusts’). As you must be aware, CUTA has a direct interest in the safely and
infegrity of the Trusts' property, as contemplated by section 32 of the National
Environmental Management Act 107 of 1998,

6. Since we seni our letler, we have become apprised of information supplied fo the
Pretoria High Court in interdict proceedings insfituted by infer alia the Trusts
apainst the Bank of Baroda ('BOB'). The proceedings proceeded on Friday 8
September 2017 (‘the BOB proceedings’). In the BOB proceedings, it was
confirmed that the BOB wifl, uniess interdicted, close the Trusts’ accounts at the
end of September 2017. We understand that the Court will deliver its judgment
in the BOB proceedings (in which interim relief was sought)® on Thursday 14
September 2017. If no interim Interdict is granted the accounts will be closed very
shortly and on the applicants’ version, irreparable harm wilt be suffered in respect
of the Trusts.

7. Other information has come fo light as a result of the BOB proceedings. This
includes, i.&:

7.1. Confirmation that the Trusts’ funds are currently being used for concurrent
rehabifitation purposes.

7.2. Evidence that the Koomfontein Trust's funds were used in 2016 to secure
{and possibly) pay loans of Koornfonteln Mines (Pty) Ltd.

B. This is unlawful and demonstrates that the Trusis' funds are not only already
compromised but such funds as remaln are clearly at risk.

8. We now request an urgent response to our ietter of 25 August 2017.
10. In addition io the queries in that letter:

10.1. We require full details regarding precisely what will happen to the Trusts’
funids should the BOB accounts be closed by the end of September 2017.

10.2. Kindly confirm whether and in what amounts any Trus! funds have been
used fo pay loans or any other liability of any related companies or entities.

1 Registration No [T/13893/07
2 Registration No IT/7563/07
3 Indeed, we understand they were cast as "interim’ interim proceedinge.

ORBANISATION UNDDING TAX ABUSE (OUTA)

Co Fieg: 201208421308 NPO ¥ 124381N°0
DIRECTORS; Wayne £ Duvenage {Chairman), Robert NHutchinsen, Leopold 1] Pauwen,

NON EXECUTIVE DIRECTORS! Phymiani M Majoz), Ms Ferrlal Adam
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12.

13.

10.3. Kindly indicate whether, and in what amounts, it is intended to use Trust
funds to pay loans or any liability of any related companles or entities.

10.4. Kindly advise precisely what amounts of Trust funds have been and are
being used for purposes of concurrent rehabilitation.

10.5. Kindly advise whether the Trustees rely on any ministerial or departmental
authority for the use of such funds In such manner and provide full details.

10.8. Provide us with a complete breakdown of the funds withdrawn and the type
of rehabilitation it was ufilised for,

Kindly contact our legal advisor Ms. 8§ Venter at soretha.venter@outa.co.za in
the event of any queries.

We trust that you find the above in order and look forward to recelving your
response on or before 10:00am on Thursday, 14 September 2017,

Should you fail to respond and to provide the requested information and
assurances, OUTA may have no choice but fo approach a court for refief to
protect the Trust funds,

Kindly acknowiedge_ tjeipt of this letter,
Youmfé;cerely. ‘

ORGANISATION UNDOING TAX ABUSE (OUTA)

Co Reg: 2012/08421008 NPO & 124381KP0
DIRECTORS: Wayne L Duvenage (Chairman), Robert N Hutchinson, teopold )] Pauwen,

NON EXECUTIVE DIRECTORS: Phumlan! M Majoz| Ms Ferrial Adam
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ate:

Stefanie Fick
Head of Legal Affairs
OUTA- Organization Undoing Tax Abuse

Per Email
Dear Sir

Re: Closing of Gupta Bank Acconnts by Bank of Barods and Linpleations for
Rehablitation Fouds in conteciion with Mines Related to Optimum Cosl Mine

(Pey) Ld

We refer to your letter dated 25/08/2017

We fail to see on what basis you are entitled to address the long list of interrogatories
to us and we accordingly decline to engage with you.

Yours Faithfully

t——

Ronir Ragi?an
Acting Grotp CEQ

DIRECTORS ; A CHAWLA R RADAVAN
144 Katherine Street, Crayston Ridge Office Park
Block A Lower Ground Floor, Johannesburg, South Africa
Tel: 427 11 262 3870 www.oakbay.co.za




From: Trevor Scott [mailto:trevor @bearingway.co.za) \! ‘ ,

Sent: Friday, 15 September 2017 5:33 AM

To: soretha.venter@outa.co.za
Subject: Fwd: IMPLICATIONS FOR REHABILITATION FUNDS {N CONNECTION WITH MINES RELATED TQ OPTIMUM

COAL MINE HOLDING {FTY) LTD AND TEGETA EXPLORATION AND RESOURCES (PTY) LTD

Sent from my iPhone
Begin forwarded message:
From: Trevor Scott <trevor@bearingway.co.za>

Date: 15 September 2017 at 1:38:28 AM SAST

To: Soretha Venter <goretha venter@outa.co.za>

Subject: Fwd: RE: IMPLICATIONS FOR REHABILITATION FUNDS IN
CONNECTION WITH MINES RELATED TO OFPTIMUM COAL MINE HOLDING
(PTY) LTD AND TEGETA EXPLORATION AND RESOURCES (PTY) LTD -

——--- Forwarded Message ~—-
From: Trevor Scott <trevor@bearingway.co za>

To: Soretha Venter <soretha venten@onta.co.za>

Sent: Fri, 15 Sep 2017 00:15:08 +0200 (SAST)

Subject: RE: IMPLICATIONS FOR REHABILITATION FUNDS IN C(_)NNEC’I’ION
WITH MINES RELATED TO OPTIMUM COAL MINE HOLDING (PTY) LTD AND
TEGETA EXPLORATION AND RESOURCES (PTY)LTD

Dear Ms. Venter,

Your letter of 12 Septernber 2017 refers.

As indicated in my emailed response (of 1 September 2017; which I have attached to this
email) to your previous correspondence of 25 August 2017, I am no longer a trustee of the
Optimum Mine Rehabilitation Trust and the Koomfontein Rehabilitation Trust. Acco::dingly,
the remaining trustee, Ms Naidu, would be better placed to provide you with information as
to the status of the trust.

Regards,

T. Scott



Frem: Trevor Scott <trevorfbearingway.co.za>

To: Soretha Venter <soretha.venter@outa.co.za>

Sent: Fri, 01 Sep 2017 09:30:02 +0200 {SAST)

Subject: Re: IMPLICATIONS FOR REHABILITATION FUNDS IN CONNECTION WITH MINES
RELATED TO OPTIMUM COAL MINE HOLDING (PTY) LTD AND TEGETA EXPLORATION AND
RESQURCES (PTY}) LTD

Dear Ms Venter,

Please note that I have resigned as a trustee of the Optimum Mine
Rehabilitation Trust and the Koornfontein Rehabilitation Trust.
Accordingly, I'm not in a position to respond to your queries; which should
rather be directed to the remaining trustee, Ms Naidu and the group CEO, Ms
Ragavan. 1 have passed your correspondence of 25 October 2017 onto them and
I did recommend that they respond to you.

Regards,
T. SBcott

————— Original Message ==--=

From: Scretha Venter <soretha.venterfouta.co.za>

To: ronicar@oakbay.co.za, ugeshnin@sahara.co.za, althafe@spoornet.co.za,
trevor@bearingway.co.za

Cc: ben theron <ben.therenfouta.co.za>

Sent:; Fri, 2% Aug 2017 20:38:36 +0200 (SAST)

Subject; IMPLICATIONS FOR REHABRILITATION FUNDS IN CONKECTION WITH MINES
RELATED TO DOPTIMUM COAL MINE HOLDING (PTY) LTD AND TEGETA EXPLORATION AND
RESOQURCES (PTY) LTD

Dear Sir,

CLOSING OF GUPTA OWNED BANK ACCOUNTS BY BANK OF BARODA AND IMPLICATIONS FOR
REHABILITATION FUNDS IN CONNECTION WITH MIMES RELATED TO OPTIMUM COAL MINE
HOLDING (PTY} LTD AND TEGETA EXPLORATION AND RESOURCES (PFTY) LTD

OUR REF: SP/ZUMAULl/TEGETA

YOUR REF: UNKNOWN

1.

Please Find attached correspondence for your urgent attention.

Z.

For any media gueries kindly contact Mr Ben Theron, OUTA Chief
Operating Officer, on 0B2 541 8444,

Regards,

<httr://www.outa.co.za/>




<httgs://twitter.com/QUTASA> <http://www.outa.co.za/sigs/spacer.gif>

<httrs://www.facebook.com/outasa> <http://www.outa.co.za/sigs/spacer.gif>

Soretha Venter
Senior Legal Advisor
<mailto:!soretha.venter@outa.co.za> soretha.venter@outa.co.za

Office: 0B71700639

Cell: 0718691959

OUTA - Organisation Undoing Tax Abuse
<htti://www,outa,co.za/> www.outa.co.za




IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

Case No. 65616/17
In the matter befween:

ORGANISATION UNDOING TAX ABUSE Applicant
and

THE TRUSTEE(S) FOR THE TIME BEING
OF THE OPTIMUM MINE REHABILITATION TRUST First Respondent

THE TRUSTEE(S) FOR THE TIME BEING
OF THE KOORNFONTEIN MINE REHABILITATION TRUST Second Respondent

PUSHPAVENI GOVENDER Third Respondent
TREVOR SCOTT Fourth Respondent
OPTIMUM COAL MINE (PTY) LIMITED Fifth Respondent
KOORNFONTEIN MINE (PTY) LIMITED Sixth Respondent
BANK OF BARODA Seventh Respondent
MINISTER OF MINERAL RESOURCES Eighth Respondent
RONICA RAGAVAN Ninth Respondent
THE MASTER OF THE HIGH COURT, PRETORIA Tenth Respondent
FILING SHEET

HEREWITH FILED FOR PRESENTATION:

1. The first to third and fifth to sixth respondents’ replying affidavit in the Rule 30

Application.

DATED AT SANDTON THIS 11™ DAY OF DECEMBER 2017.




i

VASCO DE OLIVEIRA INC.

Attorneys for the First to Third, Fifth and Sixth Respondents
23C Sandton View Office Park

Conduit street

Lyme Park

Sandton

Tel: 011 326 2505

Fax: 086 650 5798

Email: vasco@oliveira.co.za

Ref: V de Qliveira/M Govender

TO: THE REGISTRAR OF THE COURT

PRETORIA

AND TO:

WERKSMANS ATTORNEYS
Attorneys for the Applicant

155 — 5th Street, \\ \’b\

Sandown,

9015\'

Sandton

2196 ( w '
Tel: 011 535 8106/8445
Fax: 011 535 8545
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Ref: Mr B Hotz/Mr J Gobetz/ ORGA36432.2
C/O BRAZINGTON &McCONNELL

424 Hilda Street

2nd Floor, Hatfield Plaza, North Tower
Hatfield

Pretoria

Tel: {012) 430 4303

Email: andrew@bsmlaw.co.za

Ref. Mr A McConnell

Received a copy hereof on this

the 11* day of December 2017

For: Attorneys for the Applicant

—
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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

Case No. 65616/17
In the matter between:

ORGANISATION UNDOING TAX ABUSE Applicant
and

THE TRUSTEE(S) FOR THE TIME BEING
OF THE OPTIMUM MINE REHABILITATION TRUST First Respondent

THE TRUSTEE(S) FOR THE TIME BEING
OF THE KOORNFONTEIN MINE REHABILITATION TRUST Second Respondent

PUSHPAVEN!I GOVENDER Third Respondent
TREVOR SCOTT Fourth Respondent
OPTIMUM COAL MINE {(PTY) LIMITED Fifth Respondent
KOORNFONTEIN MINE (PTY) LIMITED Sixth Respondent
BANK OF BARODA Seventh Respondent
MINISTER OF MINERAL RESOURCES Eighth Respondent
RONICA RAGAVAN Ninth Respondent
THE MASTER OF THE HIGH COURT, PRETORIA Tenth Respondent

REPLYING AFFIDAVIT FILED ON BEHALF OF THE FIRST TO THIRD AND FIFTH
TO SIXTH RESPONDENTS IN THE RULE 30 APPLICATION

|, the undersigned,

PUSHPAVENI UGESHNI GOVENDER

do hereby make oath and state as follows:




| am an adult female cited in my personal capacity as the third respendent and

having my place of business at no. 144, Katherine Street, Sandown, Sandton.

The facts herein contained are within my personal knowledge, save where
otherwise stated or the contrary appears from the context, and are to the best

of my knowledge and belief both true and coirect.

| am the sole trustee of both the Optimum Mine Rehabilitation Trust (“the
Optimum Trust’) and the Koornfontein Rehabilitation Trust (“the Koornfontein
Trust), cited as the first and second respondents in the main application. | am
duly authorised to depose fo this affidavit on behalf of the first and second

respondents.

| have read the answering affidavit deposed to by Stefanie Fick ("Fick) filed on
behalf of the applicant in the main application (hereinafter simply referred to as
“the applicant’ for ease of reference) and respond thereto fo the extent

required.

I will not deal with each and every allegation made in the applicant’s answering
affidavit for a large portion thereof is irrelevant, baidly stated, devoid of
substance and unsubstantiated by supporting documents. Such matter falls o
be struck out from the answering affidavit, aiternatively disregarded or ignored.

To the extent that | fail to deal with any of the content in such affidavit, such

R Y
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failure is not to be regarded or construed as a concession or admission as to

the correctness or accuracy thereof. Such content is denied.

The high watermark of the applicant's case is that my decision to oppose the
main application on behalf of the Trusts in circumstances where there was only
one trustee for both trusts is allegedly invalid because the trusts were not
quorate. The applicant also contends that my subsaequent decision to appoint
Vasco de Oliveira Incorporated (“VDO Inc”) as the legal representatives of the

Trusts is also invalid.

I must hasten to state that the applicant is deliberately conflating separate and
distinct issues in order to cause confusion. |am advised that an issue whether
an individual trustee may act on behalf of the trust is a separate and distinct
issue from whether that trustee may or may not appoint legal represeniatives to
act on behalf of the trust. | am advised further that the type of authority
contemplated by Uniform Rule 7 is the power which is given by a client to his or
her attorney to authorise him or her to institute or defend legal proceedings on

the client's behalf.

The rule is aimed at institution or defending legal proceedings, not the authority
of the person who instructed the aftormey to institute or defend legal
proceedings. OUTA's Rule 7 notice constifutes an irregular step. Further legal

argument wili be presented at the hearing of this matter.
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10.

1.

12.

in any event, and following Scoit's resignation on 31 August 2017, | was entitled
to act as the only trustee pending the appoinfment of a new trustee. As appears
from clause 6.2 of the trust deeds which are identical (see annexes “A” and “B”
to the answering affidavit), the position of one trustee remaining in office is

specifically provided for in the trust deeds.

Clause 6.2 provides that where one trustee remains, he or she must appoint a
second trustee within three months. 1 have since done so with the issue of
letters of authority awaited from the Master's Office. Properly construed, |
submit that clause 6.2 makes provision for me to continue to act as the only
trustee pending the appoiniment of a new trustee. My authority to represent
the Trusts, which incidentally, do not enjoy a separate legal existence, remains
unaffected by the fact that| am the only trustee. |therefore deny that the Trusts
are not quorate or were not quorate at the time when the decision was taken fo

oppose the main application.

! now deal with the allegations made in the answering affidavit ad seriatim.

Ad paragraph 1

| admit that Fick is an aduit female and that OUTA is the applicant in the main
application. | have no knowledge of the position occupied by her which is not

admitted and the applicant is put to the proof thereof.
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13.

14.

Ad paragraphs 2to 3

I deny that the allegations made are true and correct and fail within Stephanie
Fick's personal knowledge. |t is denied that Fick is duly authorised to respond

on behalf of the applicant.

Ad paragraphs 4 and 5

14.1. These allegations are denied.

14.2. | took a valid decision to appoint VDO Inc. as the legal representatives
of the Trusts as empowered by clauses 12.5.3 of both the Optimum

and the Koornfontein Trust deeds.

14.3. Clauses 12.5.3 of both trusts deeds provide that “the management of
the affairs and all the powers of the trust shall vest in the trusteas and
without derogating from the generality of the foregoing, the trustees
shall have full legal power fo instifute any legal action including
arbitration proceedings for the recovery of monies owing to the trust, or
fo assert or protect the rights of the trust and fo prosecute, compromise,

settle or withdraw any such action ...".
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15.

186.

17

14.4, Under circumstances where the other trustee viz. Scott had resigned,
| was entitled to give instructions to attorneys to oppose the application.

This is further consisient with clause 6.2.

Ad paragraph 6

Save to note the legal conclusion that Rule 7(1) creates a procedure for
disputing the authority of a person acting on behalf of ancther person in
litigation, these allegations are denied. | do not “act on behalf of another person
in litigation" and therefore Rule 7 is not available to the applicant for purposes
of disputing my authority. It is VDO Inc. which is acting on behalf of the Trusts
and it follows that if anybody’s authority to act on behalf of the Trusts is to be
questioned, it would be the authority of VDO Inc. | was further entitied to
instruct VDO Inc. o act on my behalf qua trustee in opposing the main

application.

Ad paragraphs 7 and 8

Save to deny any suggestion that the Trusts are not quorate, | take note of these

allegations.

Ad paragraphs 9, 10 and 11

B e e e




171,

17.2.

17.3.

17.4.

Save for noting the legal submissions made, these allegations are
denied. Having fifed a notice of intention to oppose on 22 September
2017 and following counse! having attended Court on my behalf of
Tuesday 26 September 2017 already, it would have been obvious to
the applicant from that date aiready that | was intent on opposing the

application.

This is further evidenced from the fact that an agreement was
specifically reached at the time regularizing the further conduct of the
main application. The applicant could not have been under any illusion
that | was intent on opposing the main application on behalf of the

Trusts.

Any notice contemplated by Rule 7(1) ought in the circumstances to
have been delivered within ten days from 22 September 2017 or 26

September 2017 by the latest.

To the extent that the applicant now seeks an indulgence from this
Court for not having delivered the notice in a timely manner, it was
incumbent upon the applicant to first seek this Court’s leave through a
properly motivated condonation application. Only thereafter, and on
the assumption that condonation would have been granted, would the

delivery of a notice in terms of Rule 7(1) have been competent.
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18.

19.

20.

21.

Ad paragraph 12

These allegations are denied. The allegations made about Ragavan at
paragraph 154.11 of the founding affidavit in the main application have been
answered in the mining respondent's response to the supplementary founding
affidavit in the main application (see paragraph 121). Ragavan performs
administrative tasks in relation to both trusts from time to time subject to my

control and supervision. There is nothing untoward about this.

Ad paragraph 13

These allegations are only admitted to the extent that Fick has cofrectly
recorded the salient parts of the correspondence exchanged. Save as aforesaid
they are denied. | have already indicated that Ragavan has performed
administrative duties in relation to both trusts from time to time subject to my

control and supetvision.

Ad paragraph 14

Save to state that | was under no obligation to furnish the applicant with copies

of the trust deeds, | deny the allegations contained in this paragraph.

Ad paragraphs 15 and 16
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22.

23.

24,

25.

Save for admitting that Scott resigned with immediate effect on 31 Augus{ 2017,

these allegations are denied.

Ad paragraph 17

These allegations are denied. | confirm that the applicant is incorrect and had
no just cause for raising the dispute when it did. | have already dealt with the

rest of the allegations made.

Ad paragraph 18

These allegations are denied. There is no prima facie case of unlawful conduct

against me personally or as a frustee of the Trusts.

Ad paragraph 19

Save for admitting that a party wishing to dispute the authority of a person in
terms of Rule 7 must do so within 10 days of knowing that the afforney is so
acting, these allegations are denied. The applicant has known that VDO Inc is
acting on behalf of the trusts since 22 September 2017 and only served a Rule

7 nofice on 31 October 2017.

Ad paragraphs 20 and 21
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26.

27

28,

10

These allegations are noted. | reiterate that | have no personal interest in the

main application,

Ad paragraph 22

26.1. These allegations are denied. | have in any event already addressed
them elsewhere in this affidavit. The main application was launched

on 21 September 2017 and Scott, resigned on 31 August 2017.

26.2. Clauses 6.2 of both the Optimum and Koornfontein Trust deeds provide
that “if only one trustee remains, he or she must appoint a second
trustee within three months of the vacancy/ies occurring”. | am advised
that a resignation by one of the trustees does not take away my
responsibilities and duties as a trustee and does not render my position
inquorate. |was therefore entitled to oppose the main application even

if the other trustee has resigned.

Ad paragraphs 23 and 24

Not having filed the Rule 7 notice in a timely manner, the applicant was obliged

to withdraw same. Save as aforesaid these allegations are denied.

Ad paragraph 25

e
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11

| deny the allegations in paragraphs 25.2 and 25.3. Save as aforesaid these

allegations are admitted.

29, Ad paragraph 26

These allegations are denied.

30. In conclusion, | pray for an order in terms of the notice of motion.

DEPONENT

. f/f
THUS Sl ND SWORN TO at &I’)ﬁ{t}?ﬂ on this // day of
zl/ 017 the deponent having acknowledged that the deponent knows and
understands the contents of this affidavit, that the deponent has no objection fo taking the
prescribed oath, that the oath which the deponent has taken in respect thereof is binding

on the deponent’s conscience, and that the contents of this affidavit are both true and

correct.
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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

CASE NUMBER: VEE 1’% [2018

In the ex parte application of:

Applicant

THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

in re:

1 Current account:

2 Fixed deposit accounts:
920 203 000 00 654;-
920 203 000 00 654;
920 203 000 00 655

B Koornfontein Mine Rehabilitation Trust:
1 Current account: 920 202 000 00 519
2 Fixed deposit account: 920 203 000 00 649

IN THE APPLICATION FOR A PRESERVATION ORDER IN TERMS OF § 38(1)

OF THE PREVENTION OF ORGANISED CRIME ACT, 121 OF 1998

INDEX
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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

a3
CASE NUMBER: [ ‘ﬂ?‘ /2018

In the ex parte application of:

o
s PAIEYRAR SF YHE WSH cobrT o]
HCA GAUTBNG DIVISION, PRETORIA

THE NATIONAL DIRECTOR OF PUBLIC PROSE UTIONE b sagicant
2018 -03- g

a-s
PR

T. LEGODI
REGISTALTS CLERK

] GRIFFIER N .
g VAN p|
SIJID-AFmM. GAUT HE HO™ HOF VAN
NG AF éé&.gﬁ;l

The positive balance and any interest accrued in all acc

In re:

Bank of Baroda Bank (currently under ‘freeze’} in respect of the —

A Optimum Mine Rehabilitation Trust:
1 Current account: 920 202 000 00 524
Fixed deposit accounts: 920 203 000 00 653; 920 203 000 00 654;
020 203 000 00 654; 920 203 000 00 655

2

Koornfontein Mine Rehabilitation Trust:

1 Current account: 920 202 000 00 519

2 Fixed deposit account: 920 203 000 00 648

IN THE APPLICATION FOR A PRESERVATION ORDER IN TERMS OF & 38(1}

OF THE PREVENTION OF ORGANISED CRIME ACT, 121 OF 1998

NOTICE OF MOTION




PLEASE TAKE NOTICE that an application, on an ex parte basis and to be heard
day

in chambers, will be made on behaif of the applicant, on the o

PU Q{V‘l'./L\ 2018, on a time as soon as counsel may be heard, for:

of

ik The granting an order in terms of the annexed draft order, brought in terms
of s 38(1) read with s 74({1)(a) of the Prevention of Organised Crime Act
121 of 1998; and

2. Any such further and/or alternative relief, or both, as may be appropriate.

TAKE FURTHER NOTICE that the affidavits of MOTLALEKHOTSO KNORX
MOLELLFE and JOHANN PHILLIP WILLEMSE will be used in support of this
application.

TAKE FURTHER NOTICE that the applicant has appointed the office of the State

Attorney, at the address mentioned below as the address at which he will accept

notice and service of all process in these proceedings.

DATED AT PRETORIA ON THIS _OLDAY OF /M arcl 2018
e
TATE ATTORNEY
SALU Building
316 Thabo Seshume street,
Private Bag X91
PRETORIA
0001

Ref: %MF Waﬂw, i __12018/256

.




TO:

Tel:
Fax:
Cell:
Email:
DX:

Enquirles:

The Reégistrar of the High Court

GAUTENG DIVISION, PRETORIA

012 309 1677

012 309 164/50

073 434 1293

RMathaga@ijustice.gov.za

298 PRETORIA

R MATHAGA




IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

CASE NUMBER: /4 A1 2018

in the ex parte application of:
THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS Appilicant
IN RE: THE APPLICATION FOR A PRESERVATION ORDER IN TERMS OF

SECTION 38(1) OF THE PREVENTION OF ORGANISED CRIME ACT, 121 OF
1998 CONCERNING PROPERTY REFERRED TO [N ANNEXURE “A” TO THE

NOTICE OF MOTION

FOUNDING AFFIDAVIT

I, the undersigned

MOTLALEKHOTSO KNORX MOLELLE

do hersby make an oath and say that:

1 I am an adult male advocate appointed as an Acting Special Director of
Public Prosecutions of the Republic of South Africa in terms of the National
Prosecuting Authority Act, 32 of 1998 (the NPA Act) and the Head of

Operations in the Asset Forfeiture Unit (AFU).

| have been duly appointed as such in terms of the NPA Act read with Section

179 of the Constitution of the Republic of South Africa Act, 1996.
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| am a functionary in terms of Section 1 of the NPA Act which is under the

control of the applicant. | have been duly authorised by the applicant to bring
this application on his behalf.

The facts contained herein are within my personal knowledge unless the

contrary Is stated or the context indicates otherwise. These facts are, to the

best of my knowledge and belief, both true and correct.

THE APPLICANT

The applicant in this matter is the NATIONAL DIRECTOR OF PUBLIC

PROSECUTIONS, appointed in terms of Section 179(1)¥a) of the

Constitution of the Republic of South Africa, 1996 read together with s 10 of

the NPA Act.

The applicant has offices at 123 Woestlake Avenue, Weavind Park, Silverton,

Pretoria.

THE PROPERTY

The application relates to certain property, namely the amount R1 469 916
933.63 Including any interest accruing thereon in respect of the Optimum
Coal Holdings (OCH) Mining Rehabilitation Trust fund and R280 000 000.00
including the interest accruing thereon in respect of the Koornfontein Mining
Rehabilitation Trust Funds, which property is referred to more fully in

Annexure “A” of the Notice of Motion (hereinafter referred to as the

property).

17
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1

The property is established and held pursuant to the National Environmental
Management Act, Act 107 of 1998 (NEMA), read together with the Mineral
and Petroleumn Resources Development Act, 28 of 2002 (MPRDA) and

section 37A of the Income Tax Act, 58 of 196 (ITA).

The primary purpose of the property is to make financial provisioning for the
purpose of the environmental rehabilitation of a mining area upon the
decommissioning of the closure of mining activities. The NEMA provides that
where a holder of a mining Right fails to rehabilitate or fo manage the impact
on environment, or is unable to undertake such rehabilitation, the Minister of

Minerals Resources may use all or part of the said provisioning for the

Environmental Rehabilitation in guestion.

The property is currently held by the Bank of Baroda and is currently the
subject of an interdict granted by this Court under Court Case Number
65516/2017 in the matter of Organisation Undoing Tax Abuse (OUTA) vs
Trustees for the Time being of Optimum Mine Rehabilitation Trust & 7 Others
(hereinafter referred.to as the OUTA application). | attach heretc marked
MKM1 a copy of the Natice of Motion including the interim order granted by

this Court on 26 September 2017 in the said OUTA application.

Furthermore, it appears from a recent newspapers articles in the Sowetan
Live, of 28 February 2018, that the Bank of Baroda intends transferring all
unclaimed funds, including these Mine Rehabilitation Trust funds heid in

nreservation, to a trust account held in the name of Tabacks Attorneys. This

article appears at: https://www.sowetanlive.co.za/news/2018-02-28-bank-of-

baroda-fo-set-up-trust-account-for-frozen-gupta-linked-funds/trust funds/

18
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and a copy of same will be made available to this Court at the hearing of this

application.

THE PURPOSE OF THIS APPLICATION

12

13

Applicant seeks the preservation of the property order in terms of Section

38 of the Prevention of Organised Crime Act, 121 of 1898 {POCA).

The purpose of this application is to prohibit any persons, subject to such

conditions and exceptions as may be specified in the order, from dealing in

any manner with any of the property. The order that is sought from this

Court, inter alia, seeks:

13.1

13.2

13.3

13.4

to prohibit any other persons from dealing in any manner with any

of the property, whether such property is held directly or indirectly

by them,
to compel the surrender of the property to the Curator Bonis.

to compel fuil and proper disclosure of information and documents

pertaining to the property, o the Curafor Bonis; and

to ensure that the property is preserved pending the determination

when an application for a forfeiture order would be made in terms of

Section 48 of POCA.

19




JURISDICTION

14

15

16

in so far as it has been identified, as listed in “Annexure A”, the property

is located within the area of jurisdiction of this Court and | submit that this

Court has jurisdiction to hear this application.

With regard to any such further property as may be identified elsewhere and
beyond the physical boundaries of this Court’s jurisdiction, | submit that this

Court does have the jurisdiction over such property for the following
reasons:
15.1 the cause of action giving rise fo this application arose out of this

Court's jurisdiction; and

15.2 the balance of convenience favours this Court fo have jurisdiction

over any such further properfy as may be identified beyond the

physical boundaries of its area of jurisdiction.

| accordingly submit that this Court does have jurisdiction to here such

appilication.

APPLICATION FOR PRESERVATION OF PROPERTY ORDER IN TERMS OF

SECTION 38(1) OF POCA

17

In terms of Section 38(1) of POCA, the National Director may by way of ex
parte application apply to a High Court for an order prohibiting any person,
subject to such conditions and exceptions as may be specified in the order,

from dealing in any manner with any property.

20
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18 in terms of Section 38(2) the High Court shall make an order referred o in

subsection 1 if there are reasonable grounds to believe that the property
concerned;

18.1 is an Instrumentality of an offence referred to in Schedulel; or

18.2  is the proceeds of untawful activities.

19 In terms of Section 38(3) a High Court making a preservation order of
property shall at the same fime make an order authorizing the seizure of the
property concerned by a police official, and any other ancillary orders that

the court considers appropriate for the proper, fair and effeclive execution of

the order.

THE APPLICANT’S CASE

20 The Applicant's case is that the property is the proceeds and the
instrumentality of unlawful activities; namely fraud, theft and confravened
the provisions of the National Environmental Management Act, 107 of 1998
(NEMA), the Minerals and Petroleum Resources Development Act, 28 of

2002 MPRDA and the Income Tax Act, 58 of 1962 (ITA).

INTRODUCTION

21 Before dealing with the factual and legal basis upon which this application is

brought, | shall provide a brief background to a series of events leading up

to and giving rise to this applicafion.

21
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23

24

25

On or about 14 October 2016 the office of the Public Protector (PP) released

a report titled “State of Capture™ Report Ref No. 6 of 2016/2017 (hereiriafter

referred 1o as the “State of Capture”.

The said report was made pursuant to the investigation of several allegations
of maladministration and irregularities in several State Owned entities
(SOEs) such as Eskom, PRASA, Transnet and the involvement of other

related government departments such as the Department of Minerals and

Resources.

The State of Capture of Capture report has since become a public document

and is readily available from the Public Protector's  website:

http:!Mww.pprotect.orq!siies/defauft/files/leqislation report/State Capture

140ctober2016.pdf.

Due to its voluminous nature and in order not to unduly burden the Court
bundle, the said report has not been attached fo the papers. A copy of the

report will however be made available to this Courf at the hearing of the

application.

Amongst other specific allegations investigated by the Public Protector were

alieged irregularities relating to the circumstances under which Tegeta

Exploration & Resources (Tegeta) acquired all shares in the Optimum Coal
Holdings {(OCH) by the acquisition of the all shares in Optimum Coal Mine
(OCM) and the Koornfontein Mines including the usage of the related OCM

and Koornfontein Mining Rehabilitation Trust Funds.

22




re—

26

27

28

Pursuant to the release of the State Capture Report and based on amongst
others, the findings of the Public Protector’s investigations, OUTA lodged an
urgent interdict seeking an urgent interim relief, before this Court, against the
Bank of Baroda and the Trustees for the time being of the OCM and
Koomfontein Mine Rehabilitation Trust Funds, for the “oreservation’ of all

Mine Rehabilitation Trust funds of OCM and Koornfontein, which funds were
held at Bank of Baroda.
OUTA was granted relief directing amongst others, that the said funds be

held in trust pending the finalisation of the application. The said application

is currently pending before this Honourable Court Case Number: §5616/2017
(the OUTA Application).

| have read and had regard to the contents of “the State of Capture Report”,
The Public Protecior's report partly forms the factual and legal basis upon

which this application is being sought. 1 shall accordingly be making

reference to the contents of the said report and the QUTA Application

respectively.

THE MINING REHABILITATION TRUST FUNDS (MRTF)

29

Mine Rehabllitation Trust Funds are governed by the following pieces of
Legislation;

20.1 the Mineral and Petroleum Resources Development Act, 28 of 2002

(MPRD);

29.2 National Environmental Management Act, 107 of 1998 (“NEMA");

and

23
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30

31

32

33

34

35

29.3  the Income Act 58 of 1962 {Incame Tax Act).

Section 41 of the MPRD Act read with regulations 53 and 54 of the MPRD
Regulations, previously regulated the obligation of a Holder of, amongst
others, a mining right or permit, to make the prescribed financial provision for
the rehabilitaion or management of negative impacts (“Financial

Provision™) associated with mining operations and for the remediation of

environmental damage.

As part of the introduction of the “One Environment System” Section 41 of
the MPRD Act was repealed with effect from 7 June 2014 and the Financial

Provision for environmental Rehabilitation is now regulated by the NEMA.

The Financial Provision Regulafions further expressly provides that
Rehabilitation Trusts Funds may not be used for Annual Rehabilitation and
Mine Closure Rehabilitation and may only be used for purposes of Future
Rehabifitation. A Holder _‘of a Mining Right is therefore prohibited from

accessing or “drawing down” from the funds that have been placed in the

Rehabilitation Trust for Environmental Rehabilitation.

On 20 November 2015, the Reguiations pertaining to the Financial Provision
for prospecting, exploration, mining or production operations were published

in order to give effect fo the requisite provisions of NEMA.

The financial Provision Regulations outline the manner in which the financial

provision is to be determined as at 20 November 2015.

The Primary Shareholder in Mining Rehabilitation Trust Funds is the Minister

of Mineral Resources and hefshe is empowered to perform statutory

24
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functions finked to the management of the Mine Rehabilitation Trust Funds.

The responsibility to manage the Mine Rehabilitation Trust Funds is critical

to ensuring that environmental rehabilitation is conducted after the closure of

a mine and that adequate funding has been capitalised and is available o

conduct environmental rehabilitation

THE ENVIRONMENTAL MANAGEMENT ACGT 107 OF 1998 (“NEMA")

e

36

Section 24P deals with Financial provision for -remediation of

environmental damage. The term “financial provision” is defined as the

insurance, bank guarantee, {rust fund or cash that Applicants for an

envircnmental authorisation must provide in terms of this Act guaranteeing

the availability of sufficient funds to undertake the—

@

{b)

(c)

(d)

(e)

U]

rehabilitation of the adverse environmental impacts of the listed or

specified activities;

rehabilitation of the impacts of the prospecting, exploration, mining

or production activities, including the pumping and treatment of

polluted or extranecus water,
decommissioning and closure of the operations;

remediation of latent or residual environmental impacts which

become known in the future;
removal of building structures and other objects; or

remediation of any other negative environmental impacts

25
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37

38

39

40

| highlight further hereunder some of the relevant definitions:

37.1 The term “financial year” is defined as a period commencing on 1

April of any year and ending 31 March of the next year.

37.2  The term “review” (in Chapter 5) is defined as the process of
determining whether an assessment has been carried out correctly

or whether the resulting information is adequate in order to make a

decision; and

37.3 The term “assessment” (in Chapter 5) is defined as the process of

collecting, organising, analysing, interpreting.

Section 24P(1) (substituted by section 7(a) of Act 25 of 2014}, slates "An
applicant for an environmental authorization relating to prospecting,
exploration, mining or production must, before the Minister responsible for
mineral resources issues the environmental authorization, comply with the

prescribed financial provision for the rehabilitation, closure and ongoing

post decommissioning management of negalive environmental impacts.”

Section 24P (2) provides that if the Holder of, inter alia, a mining right fails to
rehabilitale or manage any impact on the environment, or is unabie to
undertake such rehabilitation, the Minister of Mineral Resources and Energy
may use alf or part of the financial provisioning contemplated in subsection

(1) to rehabilitate or manage the environmental impact in question.

Section 9{5) provides thaf any interest earned on the Rehabilitation Trust
Funds must first be applied to settle any bank charges after which it must be

reinvested as part of the capital amount of the Rehabilitation Trust funds.

26
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42

43

Section 24P(3) provides that provides that "Every holder must annually;

(a) assess his or her environmental liability in a prescribed manner and

must increase his or her financial provision to the satisfaction of the

Minister responsible for mineral resources; and

(b} submitan audit report to the Minister responsible for mineral resources

on the adequacy of the financial provision from an independent auditor.

Section 24P(4)(a) states that If the Minister responsible for mineral

resources is not satisfied with the assessment and financial provision

contemplated in this section, the Minister responsible for mineral resources

may appoint an independent assessor to conduct the assessment and

determine the financial provision”.

Section 24P(4)(b) states that “any cost in respect of such assessment must

be berne by the holder in question”

Section 24P(5) states that “the requirement to maintain and retain the

financial provision contemplated in this section remains In force

notwithstanding the issuing of a closure certificate by the Minister responsible

for mineral resources in terms of the Mineral and Petroleum Resources

Development Act, 2002 to the holder or owner concerned and the Minister

responsible for mineral resources may retain such portion of the financial

provision as may be required to rehabilitate the closed mining or prospecling

operation in respect of latent, residual or any other environmental impacts,

including the pumping of pofluted or extraneous watef, for a prescribed

period.”

27
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45 Section 24P(6) states ‘the Insolvency Act, 1836 (Act No. 24 of 1936), does
not apply to any form of financial provision contempiated in subssction (1)

and all amounts arising from that provision; and

46 Section 24 P(7) state that " the Minister, or an MEC in concurrence with the
Minister, may in writing make subsections (1) to (6) with the changes required

by the context applicable to any other application in terms of this Act.”

NEMA REGULATIONS

47 | highlight hereunder, some of the NEMA regulations relevant for the purpose

of this application;

Requlation 1 (Definitions):

47.1 sannual rehabilitation plan’ means a pian confemplated in

regulations 6(a} and 11(a) of the regulations.

47.2 “holder of a right permit’ means the holder of a prospecting right,
mining permit, mining right, exploration right or production right in
terms of the MPRDA, which right or permit is issued after the date

of the coming into effect of these regulations.

473  Requlation 2 (Purpose of the requlations) is to regulate and

determine the making of financial provision for the costs associafed
with the undertaking of management, rehabilitation and remediation
of environmental impacts from mining or production operations
through the lifespan of such operations and latent or residual

environmental impacts that may become known in the future.

28
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47.4

47.5

47.6

47.7

Requlation 3 {Application of regulations) applies to a holder to the

extent contemplated in Chapters 4 and 5 of these regulations.

Requlation 4 (Determination of financial provision) an applicant or

holder of & right or permit must determine and make financial
provision to guarantee the availability of sufficient funds to

undertake rehabilitation and remediation of the adverse
environmental impacts of mining or production operations to the

satisfaction of the Minister reéponsible for mineral resources.

Requlation 5 (Scope of financial provision) an applicant or holder of

right or permit: must make financial provision for—

(a) rehabilitation and remediation;

(b) decommissioning and closure activities at the end of mining

or production operations; and

(c) remediation and management of latent or residual
environmental impacts which may become known in future,

including the pumping and treatment of polluted or extraneous

water.

Regulation 6 (Method_for determining financial provision) an

applicant must determine the financial provision through a detailed

itemisation of all activities and costs, calculated basedon the actual

costs of implementation of the measures required for—

4y
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47.8

(a)

(c)

annual rehabilitation, as reflected in an annua! rehabilitation

plan;

final rehabilitation, decommissioning and closure of the mining
or production operations at the end of the life of operations, as

refiected in a final rehabilitation, decommissioning and mine

clasure plan; and

remediation of latent or residual environmental impacts which
may become known in the future, including the pumping and
treatment of polluted or extraneous water, as reflected in an

environmental risk assessment report.

Requlation 8 (Financial vehicles used for financial provision)(1) an

applicant or holder of a right or permit must make financial provision

by one or a combination ofa—

(a2

(b)

(c)

financial guarantee from a bank registered in terms of the

Banks Act, 1990 or from a_financial institution registered by

the Financial Services Board as an insurer of underwriter;

deposit into an account administered by the Minister

responsible for mineral resources; or

contribution to a trust fund established in terms of applicable

legislation, on condition that— -

30
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(i) this may not be used for the financial provision required

in terms of regulations 6(a) or (b) or reqgulation 11(1)a) or

{b); and

(i) this may not be used by an applicant for, or holder of, a

mining permit in terms of the Mineral and Petroleum

Resources Development Act, 2002. (Own emphasis)

47.9 Regulation 11_{Review, assessment and adjustment of financial

provision by the holder of a right or permit)(1) The holder of a right

or permit must ensure that a review is undertaken of the

requirements for —

(a) annual rehabllitation, as reflected in an annual rehabilitation
plan;
(b) final rehabilitation, decommissioning and closure of the mining

or production operations at the end of the life of operations as

reflected in a final rehabilitation, decommissioning and mine

closure plan; and

(c) remediation of latent or residual environmental impacts which
may become known in the future, including the pumping and

treatment of polluted or extraneous water, as reflected in an

environmental risk assessment report.

Reference is only made to the relevant portion of this regulation and

that the regulation Is not discussed in full.
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47.10

47.11

4712

4713

Regulation 17 (Transitional arrangements) (1) Any actions

undertaken in terms of regulations 53 and 54 relating to financial
provision in the MPRD regulations which can be undertaken in
terms of a provision of these regulations must be regarded as

having been undertaken in terms of the provision of these

regulations.
Sub-regulations (2) & (3) hereof deal with financial provision
submitted in terms of regulations 53 and 54 of the MPRD regulations

for which approval is pending or where such approved financial

provisicn is under review in terms of the MPRD reguiations.

Regulation 18 (Offences) (2) a holder commits an offence if that

person contravenes or fails to comply with regulation 17(5), 17(11),

17{12), 17(14), 17(16), 17(17) or 17(19) of these Regulations.

Regulation 19 (Penalties} a holder convicted of an offence in terms

of reguiation 18(2) is liable to a fine not exceeding R10 million or to

imprisonment for a period not exceeding 10 years, or te both such

fine or such imprisonment.

A copy of the regulations will be filed simultaneously with this application.

INCOME TAX ACT 58 OF 1962 (INCOME TAX ACT)

48

The Income Tax Act places an obligation on companies to perform

rehabilitation of mining sites upon the decommissioning or termination of

mining activities. Section In this regard section 37A of the Income Tax Act

regulates the mining Rehabilitation funds from a tax perspective by granting
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49

50

51

cerfain tax deductions to mining companies that pay cash into the

rehabilitation fund.

The said tax deductions are granted under certain strict rules and conditions.
Amongst others, the rehabilitation fund may only apply its assets for
prescribed rehabilitation purposes once the rehabilitation has been
completed to the satisfaction of the Minister of Mineral Resources, thereafter
the rehabilitation fund is obliged to transfer its assets to a similar company
or trust, or to an account of a company or trust prescribed by the Minister
and approved by the Commissioner for the South African Revenue Services
(the Commissioner); and should the rehabilitation fund meet all its liabilities
and have sufficient assets to perform the required rehabilitation, it may

transfer any surplus assets to another company or frust approved by the

Commissioher.

Section 37A carries and imposes certain penalfies on mining companies
and/or the rehabilitation funds for non- compliance with the Income tax Act.
Section 37 A(7) provides that if the rehabilitation funds distributes its property
for purposes other than the prescribed rehabillitation, an amount equal to the
market value of the property that was so distributed, shall be deemed to be

taxable income of the rehabilitation fund for that year of assessment.

Lastly, Section 37A (8) provides that where Section 37A has been
contravened in any manner, the Commissioner of the South African Revenue

Services (SARS) may include as part of his assessment of the rehabiiitation

fund and mining company’s taxable income;

33
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51.1 an amount equal to twice the market value of all property held in the

rehabilitation fund on the date of the contravention; and

51.2 the amount that the mining company contributed to the rehabilitation

fund (and claimed as tax deduction);

to the extent that the property in the rehabilitation fund was directly or

indirectly derived from cash paid to the rehabilitation fund.

BACKGROUND

52

53

54

55

56

Glencore Intemnational PLC (Glencore) was the majority shareholder of

OCH, which in tum held 100% shareholding in OCM.

On or about 4 January 1993 Optimum Collieries was contracted by Eskom

to provide coal to Eskom’ Hendrina Power station.

The said contract was entered into the parties in terms of a certain Coal

Supply Agreement (CSA).

On or about 8 April 2008 the said coniract was ceded to OCM resulting in
OCH, OCM and Eskom concluding a further CSA for the supply of coal to
Eskom. On about April 2011 OCM experienced some operational difficulties

in supplying Eskom with ceal in line with the agreed CSA. This resulted in a

dispute arising between Eskom and OCM.

In this regard OCM had pointed out to Eskom that they were unable to
continue their operations in terms of the said CSA because in terms of the
said CSA they were supplying coal to Eskom at a loss. They had thus

indicated the need to renegotiate the existing CSA. Eskom and ocm
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57

58

58

60

embarked in profracted engagements with the view of rasolving the disputes.

In this regard several draft addendums were discussed and negotiated

without any success.

On or about 31 July 2015 when it became clear that the issues in dispule
were not likely to be resolved, the board of Directors in GCH decided to place

OCM in Voluntary Business Rescue and Business Rescue Practitioners

(BRPs}) were appointed for both OCH and OCM.

During the period August 2015 and October 2015 the BRPs attempted fo
negotiate amended terms of the CSA with Eskom in order o avoid the
entities being liquidated. The said negotiations did not bear any resulis as

Eskom was insisting on performance in terms of the existing CSA. This

resulted in the OCH and OCM being placed in the market.

On or about 10 December 2015 Qakbay Investments (Pty) Ltd, (Oakbay)
and Tegeta entered into a Sale of Shares and Claims Agreement with

Glencore for the acquisiion of shares in OCH and its subsidiaries, namely

OCM and the Koornfontein Mines.

As part of the said agreement, Tegeta was required fo assume confrof over
the OCH Mine Rehabilitation Funds. As at 23 May 2016 the value of the OCM
Rehabilitation Trust Funds was R1 469 916 933,63 and as at 23 May 2016
the value of the Koornfontein Mine -Rehabilitation Trust Fund was

R280 000 000.00. The said Rehabilitation Trust Funds were held in a

Standard Bank account.
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63

On or about 23 May 2016 Tegeta transferred the fuli amount of R280
000,000.63 held in the Koornfontein Rehabilitation Trust Fund to Bank of
Baroda's Main Account Number 1454095326 held at Nedbank (Bank of
Baroda Main Account). On 21 June 2016, Tegeta further transferred the full

amount of R1,469,916,933.63 in OCM Rehabilitation Trust Fund to the Bank

of Baroda’'s aforesaid Main Account.

The combined interests eamed and accruing in respect of the said Trust
funds (at 7%) was determined at approximately R122 500 000.00 per
annum. The said transfer of the Mine Rehabilitation Trust funds was

purportedly authorised by the Department of Minerais and Resources
(“DMR”).

| shall now deal with the factual findings of the Public Protector’s report in so
far as it relates to Tegeta's acquisition of all shares in OCH including its
related subsidiaries and its utilisation of the Optimum Mine Rehabilitation
Trust Funds (ORTF) and the Koomfontein Mine Rehabilitation Mine Trusts

funds (KRTF). Part of the submissions in support of this application, are

based on the facts and submissions set out in the OUTA Application.

Transactional analysis of the Optimum Coal Mine Rehabilitation Trust

Fund (ORTF)

63.1 On 21 June 2016, the amount of R 1469916 933.63 was

transferred from The Optimum Mine Rehabilitation Trust account

held at Standard Bank of SA to the Baroda Main Account.
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63.2

63.3

63.4

On 22 June 2018, the amount of R 1 480 000 000 was transferred
from the Baroda Main Account to a Baroda Domestic Treasury Cail,
Account No. 037881044497-359. Prior to the said transfer the
balance in the Call Account was R201 000 000.00. The total as at

the date of transfer was thus R1, 681 000 000.00.

Analysis of bank statements performed by the Public Protector
indicates a number of large debits and credits (i.e. inflows and
outflows) after the funds were fransferred to the bank of Baroda
accounts. In this regard the analysis indicates, amongst others, that
batween 22 June 2016 and 16 September 2016, the balance in the
Call Account fluctuated drastically with 19 credits to the value of R
2 109 000 000 and 35 debits to the value of R 1 574 500 000.00. As
at 16 September 2016, the balance in the Calil Account was R

203 500 000 with a shortfall of R 1 186 500 000 in respect of the

Optimum Mine Rehabilitation Trust.

The main reason for the decrease in fund value in the Call Account
is due to transfers to the Baroda Main Account and then further
transfers of portions of the funds into several other accounts and

other related accounts held in the name of Baroda accounts as
follows;
63.4.1 On 22 June 2016, the Optimum Mine Rehabilitation Trust

funds of R1 480 000 000 was received into the Baroda Call

Account 03- 7881044497-358.
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63.4.2

63.4.3

63.5 On 24 June 20186, the remainder of the funds were transferred to

On 24 June 2016, the amiounts of R 750 000 000 and
R500 000 000 (totalling R 1 250 000 000) of this Trust Fund,

was fransferred to the Baroda Main Account.

On the same date a further transfer of R 500 000 000 was
made from this said Baroda Main Account to the Bank of

Baroda Durban Branch Account 1314035746.

The said transaction was referenced “Interbranch
Borrowing Repayment”, However, an analysis of the Bank
of Baroda Durban Branch does not show any loan or

borrowing ever took place between the two Baroda

accounts.

the following Baroda Call Accounts as follows:

63.5.1 R 500 000 000 to a Call Account 037881044487 and on the

same day R 250 000 000 fo Call Account 037881044497-

361; and

63.5.2 On 27 June 20186, a further amount of R 200 000 000 was

63.6

transfemred to a Call Account 03-7881044497-362.

Based on the above transaction analysis the following

submissions and conclusion can be drawn;

63.6.1 A total of R1250 000 000 of the R1480000 000 was

distributed to at least one Bank of Baroda account and three
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separate Call accounts. The interest on these investments

was also transferred to the Bank of Baroda Main account;

63.6.2 Mis clear that the funds were not secured and ring fenced for
the purposes of investment and capital growth as envisaged
of Mine Rehabilitation Trust Funds. The interest payments
on all investments accounts were not and recapitalised but

were transferred to the Baroda Main account.

63.6.3 The of payment of R500 million referenced as atleged
borrowing repayment between Bank of Baroda Main account
and the Bank of Baroda Durban Branch account since 2012

to September 2016 was not only iregular but also appear to

have been non existent.

63.6.4 The conduct and subsequent transfers of the said R500
million to the Baroda Durban Branch account further clearly
indicated that the said funds were not ring fenced for
investment purposes as the said amount was transferred

into another Call Account Number; 03-7314502498-10069.

63.6.5 The above practise by Bank of Baroda, of the splitting of
funds into several call accounts significantly reduced the
investment potential on the lump sum that was to be invested
if the funds were deemed fo be for investment purposes.

(Pages 280 to 283, paragraphs 5.349 to 5.358 of the

repori)
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Transactional analysis of the Koornfontein Mine Rehabilitation Trust

Funds (KRTF)

63.7

63.8

63.9

63.10

On 24 May 2016, the amount of R 280 000 000 was transferred from
the Koomfontein Mine Rehabilitation Trust account held at FNB to
the Baroda Main Account 145095326 and thereafter o a Baroda

Domestic Treasury Call Account 03-7881044497.

Prior to the said transfer of the KRTF the balance in the Call account
was R62 000 000.00 thus the total amount in the Call Account after

the transfer of these trust funds was R 344 000 000.

Between 23 May 2016 and 22 June 2016, the balance in the Call
Account fluctuated drastically with five (5) credits o the value of
R407 000 000 and ten (10} debits amounting to R 268 D00 000. As
at 22 May 2016 the balance in the Call account was R201 000 000

thus the shortfall of R81 000 000 on the KRTF fund investment

value.

It seems as if this Baroda Call Account 03-7881044497 was
selected by the new owners of the fund and or Baroda to receive
and invest the KRTF funds at a preferential interest rate of 6.75%.
However, the funds were not ring fenced for the purposes of
investment and capital growth. The interest payments on the
investments were also not reinvested and recapitalised but were
transferred to the Baroda Main Account and utilised. (Pages 279 fo

280, paragraphs 5.346 to 5.348 of the repori)
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UNLAWFUL ACTIVITIES

64

The findings of investigations by the Public Protector clearly demonstrates
that Tegeta used the ORTF funds and the KRTF funds for purposes other

than for Intended purposes in contravention with WMPRDA, NEMA, and the

Income Tax Act.

Contravention of the NEMA

65

66

67

The aforementioned fransactional analysis clearly indicates that the said
trust funds were not ring fenced for their intended purpose. Instead, they
were used for purposes other than mine rehabilitation in contravention of
Section 24P(1), 24P(3) and 24P(5) of (substituted by Sections 7.(a} (b) and

(c) of Act 25 of 2014) of NEMA and its related financial Regulations.

The said funds were never ring fenced for purposes of investment and capital

growth as contemplated by NEMA. Instead they were used to funds cash

flow Tegeta's operations as and when required,

Consequently Tegeta and/or the Trustees of ORTF and the KRTF have

committed fraud and/or theit.

Contravention of the Income Tax Act

68

Section 37A of the Income Tax Act grants a tax deduction to mining
companies that pay cash into the rehabilitation funds. One of the strict

requirement is that the rehabilitation funds must be ring fenced and only used

for its intended purpose.
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69

70

71

Section 37(A)7 provides that if the rehabilitation fund distributes its property
for purposes cther than the prescribed rehabilitation, an amount equal to the
market value of the property that was so distributed, Is deemed to be taxable

income of the rehabilitation fund for that year of assessment period.

The analysis of the transactions clearly shows that Tegeta used the

rehabilitation trust funds for purposes other than rehabilitation in

contravention of the Income tax Act.

Not only did they receive a benefit from the undue tax deduction offered in
terms of Section 37A but they are also liable to pay tax of an amount equal

to the funds that were used for purposes other than rehabilitation.

THE OUTA APPLICATION

72

73

On 20 September 2017 and pursuant to the release of the ‘State of Capture’
report by the Public Protector, which pointed out to amongst other, the
misappropriation and misuse of the ORTF funds and KRTF funds
respectively, OUTA launched an urgent application against the intended
foreclosure of the Bank of Baroda of on several Gupta related bank accounts,

The said accounts inciuded that of the ORTF and the KRTF.

The relief sought in this regard was in two parts and included amongst others,

the following;

73.1 Directing Baroda to continue to hold the ORTF and the KRTF inan
interest bearing bank account in the name of the Trusts; until

alternative satisfactory arrangements are in place for the safe

custody of the Trusts’ assets;
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73.2

73.3

Interdicting the Trustee(s) for the time beling of the respective Trusts
and any signatory on its bank account(s) from disposing of or the

funds and or removing the funds from South Africa; and

Directing the removal the trustee(s) of the ORTF and KRTF and

requesting the Master to exercise his powers to remove and repiace

the said trustees,

The background to the said litigation can be briefly summarised as follows;

741

74.2

74.3

The Bank of Baroda is an Indian Bank with its majority shareholder
being the Government of the Republic of India. The enfity operates

as a ‘foreign institution’ in terms of the Banks Act, 94 of 1990, of

South Africa, and is defined as an institution which -

74.1.1 has been lawfully established in a country other than South

Africa; and

74.1.2 lawfully conducts in such other country a business simiar

to a business of a bank and Is not registered as a bank in

terms of the Banks Act.

Baroda, as a ‘foreign institution’, makes use of the facilities or
banking ‘platform’ of Nedbank Limited (Nedbank) for transactional

purposes and to operate as a ‘banking’ institution in terms of the

South African context.

The transfer of the trusts funds to Baroda was preceded by a

decision by South Africa’s four major banks to foreclose the bank
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74.4

74.5

accounts of entities in Oakbay and related companies to which the
Gupta family have an interest in. Upon accepting the sald funds,
Baroda ought to have known and was obliged to continue ring

fencing the said funds for mine rehabilitation in compliance with

Section 37A.

On or about 2016, the Financial Intelligence Centre (FIC), fined
Baroda, an amount of R11 000 000, for its untawful conduct and

involvement in facilitating the transaction for the purchasing of OCM.

Baroda subsequently issued a notice of its intention to seize its
operations in South Africa and consequently the foreclosure of the
accounts held in respect of the Gupta related entities. OUTA sought
the urgent relief on the basis that Baroda intended to close all Gupla
family related/affiliated bank accounts including that of Tegeta.

Thess accounts included the ORTF and the KRTF funds.

Attempts to untawfully access the Trust funds

74.6

74.7

On 25 April 2015, Ragavan [supposedly acting on behalf of Tegeta]
attempted to transact with Standard Bank in respect of the ORTF

funds (Paragraph 81 of OUTAs founding papers).

On 4 May 2016, a letter was directed by Tegeta to the Regional
Manager of the Department of Mineral Resources, Mpumalanga, for
the release of undisclosed funds held in the KRTF. The request for

the release of these undisciosed funds appears to be unclear as —
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74.7.1 firstly, the Department is informed that - °... the big 4 Banks
and Insurance Companies seizing to provide services to all
our Group companies as js widely mentioned in the media,
has led fo a critical situation hampering our ability to keep

the business and its related jobs afloal’;

74.7.2 the Department is then Informed that — [Afs a result, TER
(ie Tegeta) herby requests that the DMR grants it approval

fo use the above mentioned funds for mining rehabilitation

purposes.”

74,8  On 5 May 2016, the Deputy Director Generai of the Department of
Mineral Resources approves the request in ‘principle’ subject fo

certain conditions. [Paragraphs 71 —~ 73 of QUTAs founding
papers].

749  On 23 August 2016, Baroda confirmed, in writing, discussions
hetween Koomfontein Mines (Pty) Ltd and Baroda India Ltd, that a
loan of Koornfontein Mines for R 150 000 000 wouid be fully settled
by 30 September 2016 and that an amount of R 170 000 000, held
in the Kaornfontein Mine Rehabilitation Trust account, is security for

this loan. [Paragraphs 114 - 116 of OUTAs founding papers].

A copy of OUTAs founding papers will be filed separately with this

application.
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Martin Lange’s Preliminary Report

7410 OUTA had appointed Martin Lange, an expert consultant and

qualified charted accountant, to prepare a report relating fo any

points of concern with regards to the conduct of the Trustees of both

Optimum and Koornfontein Mine Rehabilitation Trust. The findings

of Lange’s report can be briefly summarised as follows;

74.10.1

74.10.2

74.10.3

The ORTF and KRTF funds were not held in proper
interest bearing accounts. As a result of this the Mine
Rehabilitation Trusts has lost over R 28 000 000 in interest

income which cannot be recovered;

Tegeta’s request of 4 May 2016, for the release of
undisclosed funds from the KRTF was not done in terms of
the legal framework of accessing such rehabilitation funds.

Furthermore, the request was not supported by any

documentation;
From a financial and accounting perspective the

subsequent approval ‘in principle’ of the above request, by

the Department of Mineral Resources, is considered to be

irregular.

74.10.4 The R 150 000 000 loan of the Koornfontein Mines (Pty)

Ltd and the security put forward by the KRTF funds was

not only irregular as the legal framework of accessing such
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rehabilitation funds does not provide for this but it was

evidently unlawful; and

74.10.5 Further, it appears that the loan was not reported to the
South African Reserve Bank or disclosed fo Deloitte (acting
on instructions of the South African Reserve Bank to

prepare a s 7 report on Baroda in terms of the Banks Act).

‘A copy of Lange's affidavit and report appears from pages 325 -345

of the OUTA application.
Respondents’ Answer and Martin Lange’s Reply

74.11  The first to third and fifth to sixth respondents filed an answer to the
OUTA applicant. | highlight the most important aspecis hereof as far

as it relates to this application by the NDPP as follows;

74.11.1 NEMA and the regulations thereto makes provision/allows

for actual concurrent mine rehabilitation;

74.11.2 Section 24P of NEMA itself does not bar concurrent
rehabilitation and does not seek to prescribe the regulatory
framework within which financial provision needs to be

furnished; [Paragraph 21 of the answer];

74.11.3 Concurrent rehabilitation is not excluded in terms of the
‘Regulations Pertaining to the Financial Provision for

Prospecting, Expioration, Mining or Production Operations’
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of 20 November 2015 of NEMA. [Paragraphs 22 — 23 of the

answerlf,

74.11.4 The trustees of the ORTF and KRTF have not employed
the capital reserves of the funds reserved for financial
provision in terms of s 29P for concurrent rehabilitation.
The funds have further not been put to use for any
operation reasons and are housed with Baroda in line with

their statutory purpose. fParagraph 26 of the answer];

74.11.5 The following amounts were however accessed from the

Mine Rehabilitation Trusts;

Optimum Mine Rehabilifation Trusts agcount

i}y  On23May 2016, the amount of R 7 882 389.04, being
interest, was eamed on an ORTF Call account and

credited fo the ORTF current account;

fiy  Hereafter, an amount of R 7 500 000 (representing
part of the interest eamed) was transferred from the

ORTF Current account fo the OCM current account;

iify  This transfer, out of the ORTF current account to
the OCM Current account, was fo *... cover the
immediate rehabilitation requirements of the mine’ as
rehabilitation had been severely neglected during the

business rescue process”.
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iv)

The ORTF has surplus funds available for

rehabilitation purposes. {Paragraph 28 of the answer).

Koomfontein Mine Rehabilitation Trust account

v)

vi)

vii)

vii)

The amount of R 150 000000 was ‘sanctioned’
[authorised] by Baroda to Koomfontein Mine against
security of a deposit by the KRTF and this loan

was intended to be used to effect rehabilitation work at

the mine.

Koornfontein Mine was not safisfied with the work
assigned to the rehabilitation contractor at the mine

and the funds were returned by Koornfontein Mine to

Barcda, with interest.

The above resulted in no cost or loss to the
Koornfontein Mine Rehabilitation Trust as the frust
was required to keep no more than R 128 000 000 for
financial provision purposes whereas the trust was in

fact hoiding a deposit of R 305 000 000.

Authorisation for access to these funds, for the
purpose of performing rehabilitation work, was
specifically requested from the Department of Minerals
& Energy. The  Department granted approval in this

regard subject to certain conditions. [Paragraphs 31 —

33 of the answer]
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74.11.6 Measures taken by each of the trustees are both adequate
and satisfactory to ensure the long-term protection of the

trust property as contemplated in the applicabie legislation.

74.11.7 Both trusts are aware of the legal obligation to make

adequate pecuniary provision at all material times during

the mining project for rehabilitation.

74.11.8 Both MPRDA and NEMA impose obligations on the trusts

and trustees concerning the financial provisions for mine

rehabilitation.

A copy of the respondents’ answering papers will be filed separately
with this application.

Martin Lange’s Reply in respect of the Koornforntein Mine loan of

R150 000 000 against the Mine Rehabilitation Trust:
74.12  In reply to the aforementioned points Lange rephies as follows;

74.12.1 In the absence documentary evidence to the contrary there

exists a strong likelihood, that this foan may have been

designated, or even used, for another purpose;

74.12.2 In order to embark on the rehabilitation that was suggested,

the following aspects would have, at least had to be

present:

i) There are statutory prerequisites with which a mine

is required fo strictly compiy in order to avoid being

o
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deemed non-compliant with the relevant laws and
regulations. This would require the management of
the mine fo commit senior resources to implement

any changes that may impact on that compliance.

i) To address these prerequisites, the mine will be
required to plan and prepare for the revised
rehabilitation, which had not been part of the
business’ initial strategic planning, the strategic plan

of the business would aiso then need to be revised.

iii) Any rehablilitation would be linked to the closure of
sections of the mine, which are usuaily not required

again by the mining company.

iv} The revised environmental liability assessment
report should have been compiled by an independent
auditor, along with a revised rehabilitation program
accompanied by a revised implementation plan
detailing the revised timeframes for each revised
rehabilitation phase, as well as a calculation of the

provision for the rehabilitation work.

74.12.3 The correspondence with the Minister of 4 and 5 May 2016
suggests these aspects had not been provided for and / or

embarked upon at that stage and the loan was shortly

granted thereafter.
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74.12.4 A more probable reason for obtaining the loan funding
would be that the funds were used to address temporary
cash flow problems in one of the group companies. This
allowed the funds to be repaid once the cash flow issues in
the group had been alleviated. This is borne out by the

content of Tegeta's letter to the Minister.

A copy of Lange's unsigned reply will be filed separately with this

appfication.

THE UNDISPUTED FACTS OF THE OUTA APPLICATION

75

75.1

75.2

75.3

| draw the attention of this Court to the following salient undisputed points;

On the trustees’ own version, the funds in the Mine Rehabilitation
Trusts of both ORTF and KRTF were purportedly accessed for
rehabilitation purposes. The said funds are kept on behalf of the

Trust Beneficiaries in separate Trust Accounts at Baroda.

The Mining Beneficiaries only made use of frusts as the financial
vehicle to invest the mining rehabilitation funds for the rehabilitation
of Optimum and Koornfontein Coal Mines/Mining Beneficiaries. The
Mining Beneficiaries continued with making use of these trusts, as

financial vehicles, until the subsequent freezing of the trusts, held
by Baroda, by this Court.
On 23 May 2016, the amount of R7 500 000 was withdrawn from

the ORTF Trust account, in favour of the Mine/Trust beneficiary, for

apparent ‘immediate rehabilitation requirements’. This withdrawal
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75.4

75.5

756

from the Trust was made less than 1 month after the appointment

of the new frusiees.

Trustees and/or the Mine attached no proof to the satisfaction of this
Court that the actual rehabilitation was conducted and/or what the
outcome of such rehabilitation was. They further do not inform this

Court of their reasons/s for failing to attach such proof.

Trustees does not inform this Court of the existence of any Annual

Rehabilitation Plan in respect of the Mine Rehabilitation Trusts.

They do not inform this Court of the existence of any Final
Rehabilitation, Decommissioning and Mine Closure Plan in respect

of each of the Mine Rehabilitation Trust.

The KRTF

75.7

75.8

On 4 May 2016, a letter was directed by Tegeta to the Regional
Manager of the Department of Mineral Resources, Mpu malanga, for
the releasefwithdrawal of _undisclosed funds held in the

Koomnfontein Mine Rehabilitation Trust. The request for this

withdrawal was apparently to:

75.7.1 keep the business of Koornfontein Mine and its related jobs

‘afleat.”; and
75.7.2 for mining rehabilitation purposes.

On 5 May 20186, the Deputy Director General of the Department of

Mineral Resources approves the request in ‘principle’ subject to
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75.9

75.10

75.11

certain conditions. This request for the withdrawal from the Trust

was made less than 1 month after the appoiniment of the new

frustees.

Trustees and/or the Mines attached no proof to the satisfaction of
this Court in respect of the supposed rehabilitation work that was
needed. Trustees andfor Mines does further not inform this Court of
their reasons/s for failing to attach such proof. The amount of
R150 000 000 was ‘sanctioned’ to the Trust Beneficiary by Baroda

against security of the same value deposited by the KRTF

On the trustees' own version:

75.10.1 this ‘loan’ was intended ‘ic be used to effect rehabilitation

work at the mine;

75.10.2 the Trust Beneficiary/Mine was not satisfied with the ‘work

assigned to the rehabilitation contractor’,

75.10.3 the funds were returned by the Trust Beneficiary/Mine to

Baroda with interest: and the KRTF funds were released

as security.

Trustees and/or the Mines attached no proof fo the satisfaction of
this Court in respect of the material terms of the loan agreement
and/or the rehabilitation that was to be conducted andfor the

reasons as to why the Mine was dissatisfied with the ‘work assigned

to the rehabilitation contractor’.
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75.12 Trustees and/or Mine further do not inform this Court of their
reasons/s for failing to attach such proof and they do not inform this
Court of the existence of any Annual Rehabilitation Plan in respect
of the Mine Rehabilitation Trusts. They further does not inform this
Court of the existence of any a Final Rehabilitation,

Decommissioning and Mine Closure Plan in respect of each of the

Mine Rehabilitation Trusis.

Legal duty on frustees

76

77

78

At the core of the existence of trusts and trustees is the separation of
ownership (control) from enjoyment. Though a trustee can aiso be a
beneficiary, a trustee is a person entrusted to exercise control over the trust

property in the interest and for the benefit of others.

The trustee is appointed and accepts office to exercise fiduciary
responsibility over property on behalf of and in the interests of another. The

essential notion of trust law, is that enjoyment and control should be

functionally separate. The duties imposed on {rustees, and the standard of.

care expected of them, is derived from this principle.

It is the aforementioned separation that s intended fo secure care and
diligence on the part of the trustees in order fo protect the intended beneficial
values of the beneficiaries. The same separation tends to ensure
independence of judgment on the part of the trustee, which is an

indispensable requisite of the position of trustees.
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80

The Courts will themselves In appropriate cases ensure that the duty of care
placed on the trustees is kept sacrosanct and that it is not abused. In this
regard the court have the power and the duty to apply the law to jealously

safeguard the trust beneficiaries from any conduct by frustees that falls short
of the expected standard.
This power may have to be invoked to ensure that trusts function in

accordance with principles of business efficacy, sound commercial

accountability and the reasonabie expectations of outsiders who deal with

them.

APPLICANT’S CASE REGARDING THE UNLAWFUL USE OF THE MINING

REHABILITATION FUNDS

81

82

The evidence presented in the OUTA application clearly demonstrates that
the respective mine rehabilitation frust funds were not ring fenced for their

intended purpose and further that they were applied to fund Tegeta's cash

flow operations.

Amongst the glaring misuse or misappropriation of the aforesaid funds was
the utilisation of the KRTF funds as security for the Koornfontein mine loan
of R150 000 000. The effect of utilising the said funds as security had the
effect of diminishing the funds required to be secured in the rehabilitation
funds, thus uniawfully placing a potential burden on the State to make funds

available for the rehabilitation of the mine should it have become necessary.
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84

The splitting of the payments into several accounts further diminished the

rehabilitation investment earning potential of the lump sum that was meant

to be preserved in the rehabilitation trust funds.

Consequently, the keeping of the said funds in and out of the various
accounts and its utilisation for other purposes than mine rehabilitation is/were
unlawful in that the related transactions is/were clearly a contravention of the
MPRDA, NEMA and its related regulations as well as the /ncome Tax. The

said transactions further constitute fraud and theft of trust funds.

THE ACTIONS OF THE TRUSTEES

85

86

| submit if due regard is taken of the totality of the evidence, including the
undisputed facts, then it is apparent that the conduct of the trustees can be

direcly attributed fo the aforesaid unlawful activities, namely the

misappropriation of ORTF and KRTF funds.

The trustees utilised and further attempted to continue unlawifully utilising the

said trust funds in contravention with its intended purposes for ulterior

purposes, in that:

86.1 On the trustees’ own version, they withdrew andfor accessed

significant funds from the ORTF and KRTF;

86.2 In presenting their justification/reasons for this withdrawal and/or
access of these funds, in the OUTA application to this Court, the
Mines andfor trustees merely informs this Court of their actions.
They do not present any documentary proof to the satisfaction of

this Court to substantiate the actual rehabilitation;

o7

RRRRITR  EERR Cee LR




e,

87

88

86.3

The trustees in mine rehabilitation trust do not only serve and
protect the interests of the trust beneficiaries but that of the broader
South African public as well. Their actions should always be above
reproach and the trusts should function in accordance with
principles of business efficacy, sound commercial accountability

and the reasonabie expectations of outsiders who deal with it.

From the undisputed facts of the matter and the documentation at my

disposal | submit that the trustees’ actions were not only unlawful but also

detrimental to fiscus in one or more of the following ways;

87.1

87.2

The unlawful utilisation of the respective trust funds intended for
mine rehabilitation exposed the South African Government to the
unwarranted financial burden of potentially having fo fund mine

rehabilitation at the expense of tax payers.

From their actions and the secretive nature of the supposed
rehabilitation work carried out it appears that these trustees either
untawfully appropriated and/or misrepresented to the South African

public as to the actual reasons for the withdrawal and/or access of

the frusts funds.

| attach hereto as annexure MKM 2 a copy of an email received by the

applicant {AFU) from the South African Reserve Bank stating that the

Reserve Bank was informed by management of Baroda that KRTF funds

were “provided as collateral for the R150 million facility”.
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| also attach hereto a confirmatory affidavit of JOHANN PHILLIP
WILLEMSE, a Chief Financial Investigator of the AFU, setting out the detail
in respect of how the above email from the Reserve Bank was obtained. The
applicant has requested the Reserve Bank to furnish it with an affidavit
confirming the above as well as the defails of any meeting/s between the
Reserve Bank and Baroda in this regard. A copy of this affidavit is will be

made available fo this Court and all interested parties as soon as same is
received.
Applicant therefore concludes that there are reasonable grounds to believe

that the Mines and/or the Trustees of the Optimum Mine Rehabilitation Trust

and the Koornfontein Mine Rehabilitation Trust, through their actions:

20.1 Contravened and/or failed to comply with the regulations of NEMA
and therefore may be liable, in terms of regulation 18(2), read with
regulation 19, of NEMA, to a fine (not exceeding R10 million) or

imprisonment (not exceeding 10 years) or both; and/or
90.2 Committed the offence of fraud; and/or

60.3 Committed the offence of theft.
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THE PROPERTY AS THE PROCEEDS OF UNLAWFUL ACTIVITIES AND/OR

AN INSTRUMENTALITY OF AN OFFENCE

Proceeds of unlawful Activities

g1

92

93

94

It is the Applicant’s case that reasonable grounds fo believe exists that the

Mines and/or the Trustees of the ORTF and the KRTF, through their actions

Committed the offences of fraud; and/or thefi.

Through the unlawful actions of the trustees utilised the ORTF and KRTFin

contravention of, amongst others, regulations 8 and 17 (read with regulations

18 and 19) of the NEMA reguiations.

As is evident from the undisputed facts, the frustees after 20 February 2017,
failed to proceed with a review, assessment and adjustment of the previous
trust funds. Instead they continued utilising the said funds purportedly for

annual and/or concurrent mining rehabilitation.

These actions of the trustees are in direct viclation of the provislons of

regulation 8 read with regulation 17(5) of the NEMA regulations.

The property as an instrumentality of an offence as referred to in Schedule 1

of the Act

95

96

| submit, in the circumstances, that the respective rehabilitation trust funds

played a central role In the commission of the alieged unlawful activities by

the trustees.

Through the actions of the frustees the property was concerned in the

commission of the above mentioned offences, of fraud and/or theft, as it was
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98

99

100

101

utilised for unlawful purposes and not for the specific purpose it was

intended.

| submit that the ORTF and KRTF, by virtue of their misappropriation (theft
and fraud), lent themselves to the commission of the unlawful acliviies,
namely contravention of NEMA and its related regulations as well as the

Income Tax Act amongst others, as contemplated in Schedule 1 to the Act

Accordingly, these Mine Rehabilitation Trust accounts were used as
instrumentalities in the commissioning of offences as provided for in

Schedule 1 and/or the property represents the proceeds of unlawiul
activities.

From a reading of the NEMA regulation it is apparent that the ‘Transitional
arrangements' regulation/s were introduced to accommodate Mining
establishments, with existing rehabilitation instruments provided for under
the repealed MPRDA regulations, and afford such Mining establishments

adequate time to align and adjust their rehabilitation structure with the

provisions of the current regulations.

Regulation 17(5)(ii) provides an ‘sither/or’ situation in that the hoiders (Mining
Beneficiaries/Optimum & Koomnfontein Coal Mines) may choose the most

suitable time frame for compliance that fits its specific purposes.

In the present matter, the time frames for compliance with the requirements
of regulation 17(5) was 20 June 2016 for compliance in terms of regulation

17(5)(i) and 20 February 2017 for compliance in terms of regulation 17(5Xii).

\
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102 The specific compliance required in terms of regulation 17 (17(4) read with

103

104

17(5)) ultimately imposed as duty on such holders to:

102.1 At the latest and onfor before 20 February 2017, ensure that a
review, assessment and adjustment of the financial provision is

conducted in accordance with regulation 11; and that such an

updated financial provision is submitted to the Minster responsibie

for mineral resources.

Regulation 11 requires from a holder fo ensure that a detailed review,

assessment and adjustment of the financial provision in respect of the

following is undertaken:

103.1  Annual rehabilitation;
103.2 Final rehabilitation, decommissioning and closure; and

103.3 Remediation of latent environmental impacts, which may become

known in future.

Regulation 8 is further specific on the different financial vehicles that may be

used for the financial provision. These financial vehicles are, one or a

combination of the following:

104.1 A financial guarantee from a bank or financial institution;

104.2 A deposit into an account administered by the Minister responsible

for mineral resources; or

62

R N

TR




.

105

104.3 A contribution to a trust fund. It is to be noted however that holders

may not make use of these trust fund contributions for annual and/or

final rehabilitation (Requlation §(1) (¢} {i} — {i}.

| furthermore direct the attention of this Court to the provisions of Appendix
3 to the NEMA regulations that deals with the minimum contents prescribe

for an annual rehabilitation, the essence of which is that an annual

rehabiitation ptan must contain:

105.1 Information that defines concurrent rehabilitation and
remediation activities for the forthcaming 12 months

remedial {paragraph 3 of Appendix 3);

105.2 Details of the timeframes of implementation of the current, and

review of the previous rehabilitation activities (paragraph 3(a) (iit) of
Appendix 3);

105.3 An identification of shoricomings experienced in the

preceding 12 months (paragraph 3(d} of Appendix 3)

105.4 Details of the planned annual rehabilitation and remediation
activities or measures for the forthcoming 12 month, including those
which will address the shortcomings contemplated or identified for
monitoring in paragraph 3(d) of Appendix (paragraph 3(e) of

Appendix 3); and

105.5 Motivations should no areas be available for annual

rehabilitation and remediation concurrent with  mining

(paragraph 3(e) (i) of Appendix 3).
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108 Based on the above, and in particular, the undisputed facts of the OUTA

application, | make the following observations and submissions;

106.1

106.2

106.3

106.4

106.5

106.6

During the period 20 June 2016 to 20 February 2017, the Mines
and/or frustees did not proceed with the review, assessment and

adjustment of the previous financial vehicle of the ORTF and KRTF.

Instead, they continued to make use of trust funds as their financial
vehicle for annual and/or concurrent mining rehabilitation in direct

violation of the provisions of regulation 8 of the NEMA regulations.

The Mines and/or the trustees did not attach andfor discuss the
contents of any supposed annual or final rehabilitation plans as
alleged in the QUTA application. They failed to do so as would have

been expected of them in compiiance with NEMA.

As is further evident from the OUTA application, the Mines and or
Trustees further refused to address the detail on how they would

rectify the rehabilitation shortcoming by them in the preceding year

12 months (2016).

On the trustees’ own version and in 2016, funds in the ORTF and
KRTF were drawn to perform current rehabilitation work, in the case

of Koomfontein, and immediate rehabilitation work that has been

negiected, in the case of Optimum.

It is further evident from the said trustees’ version that the current
rehabilitation work at Koomfontein was stopped as the mine ...

was not satisfied with the work assigned to the rehabilitation
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contractor ...". Accordingly, there is no cerfainty whether the alleged

rehabilitation was ever conciuded.

PRESERVATION OF PROPERTY ORDER

107 The purpose of the preservation order sought is to ensure that the property

is preserved pending the outcome of an application for a forfeiture order in

terms of Section 48 of POCA..

108 In terms of Section 40 of POCA, such an application must be brought within
90 days of the publication of a notice of the making of the preservation of

property order in the Government Gazette, failing which it lapses.

109 Further, Nedbank, in their capacity as transaction bank or platform for Baroda

transactions, has agreed that it will handle all administration regarding the

property should same be preserved in terms of FOCA,

110 Applicant therefore seek the following relief in terms of the preservation
order:
110.1  In terms of Section 38(1) of POCA,' to prohibit any person with
knowledge of the order from dealing in any manner with the
property; and

110.2 The property is to be transferred to and then remain under the

control of Nedbank Limited pending the finalisation of forfeiture

proceedings under the Act.

110.3  In terms of Section 38(2) of POCA, the High Court must grant the

order referred to in Section 38(1) if there are reasonable grounds to
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believe that the specified property is an instrumentality of an offence

referred to in schedule 1, or is the proceeds of unlawful activities as

defined in Section 1(1) of POCA or both.

APPOINTMENT OF A CURATOR BONIS

111

112

113

114

115

in terms of Section 42 of POCA, this Court is authorised to appoint a curator

bonis to take control over the property placed under a preservation order.

As stated above, Nedbank, in their capacity as transaction bank or platform
for Baroda transactions, has agreed that it will handle all administration

regarding the property should same be preserved in terms of POCA.

It is therafore unnecessary, in the present circumstance, for this Court to
order the appointment of a curator bonis to perform the functions as sst out
in Section 42(a) of POCA, as no likelihood exists of the dissipation of the
property by any third parties once an order as sought has been granted and

the relevant banking institution informed of the order by the applicant.

Accordingly, the property can be transferred to and then remain under the

effective control of Nedbank Limited pending the finalisation of forfeiture
proceedings under POCA.

The applicant reserves the right to approach this Court on an urgent ex parte
basis, and in chambers, with an application for the appointment of a curator

bonis should the need arise.
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PROVISION FOR AUDI ALTERAM PARTEM

116

118

119

120

For reasons already dealt with, the granting of a preservation order ex parte
will not deprive persons who have a legal interest in the property concerned

of the opportunity to have their opposition heard and from safeguarding their

interests during the operation of the order.

During the operation of a preservation and seizure order, any person with an
interest in the property concerned may apply fo this Court for the rescission

or variation of the preservation and seizure order in terms of Section 47 of

POCA.

The order sought makes provision for any interested party to apply to this

Court for their reasonable living and legal expenses in terms of Sections 44

fo 46 of POCA.

In addition to the specific provisions of POCA, this Court also has a wide
discretion in regulating its own process and to ensure that any interested

party who wishes to contest the granting of the preservation order, can do
50.
In-the present matter, in order to provide any interested party with the

opportunity to challenge the preservation order, a prayer for reconsideration

is included in the draft order to the notice of motion.

NOTICE AND PUBLICATION OF PRESERVATION ORDER

121

In terms of Section 39(1) of POCA, the applicant is obliged, as soon as

practicable after the granting of the order, to give notice of the order io any
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122

123

person known to him to have an interest in the property. The order, which the

applicant seeks in the present application, contains the names of the persons

who are known fo me as possibly having an interest in the property that will

be affected by the order.

To the best of my knowledge the persons and juristic person mentioned

below are the only persons who may claim fo have an interest in the property

and affected bank accounts and must, in terms of Section 39(1) of the Act,

be served with notice of the order sought from this Court;

1221

122.2

122.3

122.4

122.5

122.6

122.7

122.8

Bank of Baroda.

Trustees of Optimum Mine Rehabilitation Trust.

Trustees of Koornfontein Mine Rehabilitation.

The Minister responsible for Mineral Resources.

The Director General of the Department of Mineral Resources.
The Master of the High Court of South Africa.

OUTA.

Tabacks attorneys

Applicant has also learnt from newspaper articles in the electronic and print

media that Optimum Mine has been placed under Business Rescue. The

details of the Business Rescue Practitioners are however not known to the

application presently. Applicant will however cause a copy of the order
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sought to be servad on such Business Rescue Practitioners as soon as their

details become available.

124 In terms of the order sought, the applicant is also directed to cause
publication of the notice in the Government Gazette. A copy of the notice is
annexed to the order sought, marked ‘Annexure A’. The terms of the notice
are intended to draw the afiention of any person who receives or reads it to

the position regarding the order and what he/she should do to safeguard any

interests they may have in the property.

CONCLUSION

125 In conclusion, | respectfully submit that the factual and legal requirements for
the granting of an order under Section 38 of POCA Act have been satisfied

and | therefore request this Court to grant the order in terms of the draft order

attached.

DEPONENT

| hereby certify that the deponent has acknowledged that he/she knows and
understands the contents of this affidavit, which was sighed and sworn to
before me, Commissioner of Oaths, at P -y }I’ @rLq  onthis the
05 dayof__\AR ti 2018 the regulations contained

in Government Notice No R1258 of 21 July 1972, as amended, and

Government Notice No R1648 of 19 August 1977, as amended, having

been complied with.
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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

In the matter between:
ORGANISATION UNDOQING TAX ABUSE

and

THE TRUSTEE(S) FOR THE TIME BEING OF THE
OPTIVUNM MINE REHABILITATION TRUST

THE TRUSTEE(S) FOR THE TIME BEING OF THE
KOORNFONTEIN MINE REHABILITATION TRUST

PUSHPAVENI GOVENDER

TREVOR SCOTT

OPTIMUM COAL MINE (PTY) LTD
KOORNFONTEIN MINES (PTY) LTD
BANK OF BARODA

MINISTER OF MINERAL RESQURCES

RONICA RAGAVAN
THE MASTER OF THE HIGH COURT, PRETORIA

CASE NO: 65616117

Applicant

First Respondent

Second Respondent
Third Respondent
Fourth Respondent
Fifth Respondent
Sixth Respondeni
Seventh Respondent
Eighth Respondent
Ninth Respondent
Tenth Respondent

AMENDED NOTICE OF MOTION —~ PART B

TAKE NOTICE THAT the Applicant intends to make application to the Honourable

Court on 7 December 2017 at 10 am or so soon thereafter as the matter may be

heard for an order in the terms set out below:

- BRI, SR




4.1

4.2
4.3

-

Removing the trustee(s) of the Koomfontein Mine Rehabilitation Trust (‘the

Koornfontein Trust’} and the Optimum Mine Rehabilitation Trust (‘the

Optimum Trust'},

Appointing, alternatively requesting the Master to exercise his power within
one month of the date of this order to appeint, a minimum of two independent

or otherwise sultable trustees to the Koomfontein Trust and the Opfimum

Trust.

In the alternative to prayer 1, appeinting a minimum of one independent or
otherwise suitable frustee to the Koomfontein Trust and Optimum Trust

alternatively requesting the Master fo exercise his power to appoint such

trustee(s) within one month of the date of the Court's order.

Directing that the Trustees of the Trusts appointed in terms of prayers 2 or 3

above;

Hold a Trustees meeting within a period of one month from the date of
their appointment to take a decision on the depositing and / or
investment of the Trusts’ funds;

Thereafter swiftly implement such decision; and

File with the court and serve on the parties an affidavit reporting on the

declsion taken and its implementation.

7R
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o 3
Directing the Trustee(s) for the time being of the Kaorfontein and Optimum
Trusts as at the date of instifution of these proceedings, being 21 September
2017, to deliver an affidavit to the Registrar of the Court and the parties
contalning a full accounting relating to the Trusts' property from 30 March
2016 to 26 September 2017 being the date of the Court’s order for inferim

rellef (‘the 26 September 2017 order’).

In the alternative fo prayers 1 to 4 above, directing that the Minister fake such
steps in terms of applicable legislation as are necessary to ensure that
alternative satisfactory arrangements are in place for the financial provision

for rehabiiitation In respect of the fifth and sixth respondents.

Insofar as is necessary, directing the seventh respondent to continue to hold
the Trusts' funds in an interest-bearing account or accounis until alternative

satisfactory arrangements are in place for the safe custody of the Trusts’

assets as contemplated by the court’s order.

Costs of suit against any party who opposas the application.

g Further and / of alternative relief.

TAKE NOTICE FURTHER THAT the accompanying affidavit of STEFANIE FICK
together with annexures thereto, and the affidavit of MARTIN LANGE wiil be used In

support of this application.

Y
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TAKE NOTICE FURTHER THAT if you intend opposing the relief sought in the
notice of motion you are required to notify the applicant’s attorneys of such intention

and deliver your answering affidavit, if any, by 18 October 2017.

KINDLY ENROL THE MATTER ACCORDINGLY

ofi this 4th day of OCTOBER 2017.

DATED at PRETOR

Applicant‘s Atto
155 - 5th Strest
Sandown, Sandton,
2186

Johannesburg
T: +27 (0)11 536 81068 / +27 (0)11 535 8445

F +27 (0)11 535 8545
Ematl!: bhotz@werksmans.com / [gobetz@werksmans.com

Ref Mr 8 Hotz/Mr J Gobetz/OQRGA36432.2
C/O BRAZINGTON & McCONNELL

424 Hilda Sfrest

o™ Floor, Hatfield Plaza, North Tower
Hatfield

Preforia .
Tel: (012) 430 4303

e-mail; andrew@bsmlaw.co.za

Ref: Mr A McConnell

TO:
THE REGISTRAR OF THE HIGH COURT
(GAUTENG DIVISION, PRETORIA)




AND TO:
VASCO DE OLIVEIRA ATTORNEYS

First, Second, Third, Fifth, and Sixth Respondents’ Attorneys

23C Sandton View Office Park
Conduit Strest

Lyme Park

Sandton

2196

Tel: 011 326 2507

Fax: 011 326 2507

E-mail: vasco@olivelra.co.za
CJ/O DE OLIVEIRA SERRAC ATTORNEYS
22 Knox Shaw Street

Sterrewag

Pretoria

Tel; 012 480 4321

Fax: 012 346 8908

Ref. Mrs L Serrao

AND TO
TREYOR SCOTT
Fourth Respondent

E-mail: frevor@bearingway.¢o.2a

AND TO

TABACKS ATTORNEYS
Seventh Respondent's Attorneys
13 Efon Road

Parktown

2193

Tel: 011 358 7700

Fax; 011 358 7800

E-mail: lvs@laacks.com

&8

We.

RECEIVED A COPY HEREOF
ON THIS THE. ___ DAY OF
OCTOBER 2017.

NAME:
TIME;

SIGNATURE

Service Per E-mail

RECEIVED A COPY HEREOF
ON THIS THE ___ DAY OF
OCTOBER 2017.

NAME:
TIME:

SIGNATURE
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on,

AND TO
STATE ATTORNEY PRETORIA

Eight Respondent's Attorneys

316 Salu Building

Cornet Francis Baard and Thabo Sehume Street
Ground Floor

Preforia

Qo1

Tel: 012 309 1635

Fax: (112 309 1649/50

E-mail: mmatubatuba@justice.gov.za

Ref: 7086/2017/Z74/PM

Wo.6

RECEIVED A COPY HEREQF
ON THIS THE ____ DAY OF
OCTOBER 2017.

NAME:
TIME:

SIGNATURE

AND TO:

RONICA RAGAVAN RECEIVED A COPY HEREOF
Ninth Respondent ON THIS THE ___ DAY OF
Ccio OCTQORER 2017.

Gert Van Der Merwe Attorneys NAME:

62 Rigel Avenue TIME:

Waterkloof

Pratoria

Tel: 087 654 0209 SIGNATURE

Fax: 012 343 5435
E-mail: simone@vdmass.co.za

Mr GT Van Der Merwe
AND TO:
MASTER OF THE HIGH COURT, PRETORIA
Tenth Respondent RECEWWED A COPY HEREOF
316 Salu Bullding ON THIS THE ___ DAY OF
Corner Francis Baard and Thabo Sehume Street | OGTOBER 2017,
Ground Floor NAMF?:
Pretoria TIME:
0001

SIGNATURE
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. THE TRUSTEE(S) FOR TH

IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

Beiare the Honourable Justice Msimekl
On 26 September 2017

in the matter between.
ORGANISATION UNDOING TAX ABUSE

'hd
£ TIME BEING OF THE
OPTIMUM MINE REHABILITATION TRUST

THE TRUSTEE(S) FOR THE TIME BEING OF THE
KOORNFONTEIN MINE REHABILITATION TRUST

PUSHPAVEN! GOVENDER
TREVORSCOTT .
OPTIMUM COAL MINE (PT".V) LTD
KOORNFONTEIN MINES (PTY) LID

BANK OF BARODA
MINISTER OF MINERAL RESOURCES

CASE NO: 65616/17.

Appiicant

First Respondent

'Second Respondent
Third Respondent
Fourth Respondent
Fiith Respondent
Sixth Respondent
Ssventh Raspondent
Elghth Hesﬁundent

DRAFT ORDER

+

Having read the papers filed of record and heard relevant submissions, the following

order 16 made by agresment between the applicant and the first, second, thid, fifth,

sixth, saventh and eighth respondents:
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1

1.1

1.2

1.2.1

1.2.2

Under reservation of all rights by all respondents and without any concessions
in respebt of any of the Issues as they appear from the papers, and pending a

decision on the refief sought In the notice of motion or a further order by this

Court:

The Bank of Baroda is ditected to continue to hold the Trust funds of
the Optimum Mine Rehabilitation Trust ('the Optimum Trust') and the
Koornfontein Mine Rehabilitation Trust {'the Koornfantein Trust), in

an interest-bearing bank account or accounts in the name of the

Trusts,

The Trusiee(s) for the time belng of the Optimum Trust and any
slgnatory on its bank aceount(s) or any other person who may have

been autharised by the trustees to ast on behalf of the Optimum Trust,

are |Inierdicted,

from directly or Indlrectly dealing in any way with, disposing of er

removing from the Republlc of South Aldca any of the funds or

assets of the Trust lnc'ludin:g but not fimited to the Trust's funds

held in any account of or at the' Bank of Baroda;

without detracting frem the generslity of 1.2.1 abeve, from
ceding, assigning, delegating, making over, diverting or diluting
-any present of future funds, and inciuding further alil moneys

recaived or receivable in future owed to the Trusts.
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1.3.1

1.3.2

3.1

The Trustes(s) for the time being of the Koornfonteln-Trust and any
signatory on its bank accouni(s) or any other person who may have

been authorised by the Trustees to act an behalf of the Koornfonteln

Trust are interdicted:

From directly or Indirectly dealing In any way with, disposing of
or removing from the Republic of South Africa any of the funds
| or assets of the Trust.including but not fimited to the Trust's

funds held In any account of or at the Barik of Baroda;

Without detracting from the generality of 1.3.1 abovs, from
ceding, assigning, delegating, making over, diverting or diluting
any present or future funds, and Including further all moneys

received or receivable in future owed 1o the Trusts.

Any party may, upon reasonable noetice and good cause shown, apply to the

Court to vary the order in paragraph 1 above,

The ‘matter Is postponed for hearing on 7 and 8 December 2017 and the

matter will proceed as follows:

The applicant will amend its notlce of motion, effect any necessary

Joinder (including amongst others-of Ronlca Ragavan) and supplement

its founding affidavit by 4 October 2017

W
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The respondents will file their answering affidavits oh or before 18

3.2
October 2017,;

3.3 The" applicant will ﬁ'le fis replying affidavit on or before 30 October
2017,

34 The appficant will file-its heads of argument, chronology and practice
note on 6 Noyember 2017;

3.5 The respondents will file their heads of argument, chronology. and

practice note on 10 November 2017.
4 The costs of this application are reserved.

BY ORDFR

THE REGISTRAR

N
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Pieter PT. Bezuidenhout

From: " Denzel Bostander <denzel.bostander@rasbankco.za> -
Sent: 13 December 2017 05:00 PM

To: JP Willemse

Ce: Kuben Naidoo; Johann Delager

Subject: RE: Request for information

Dear Mr Willemse

| teust you are well.

. wish to refer to your request for access to the Deloltte section 7 report relating to the treatment of the mining
rehabiiltation trust funds, as well as our brief discussion on the matter at the SARB AML/CFT conference.

We thought It was important to inform you of the developments as outiined below. During a meeting with the
acting CEQ of Bank of Baroda Johannesburg Branch, Mr Anthony Jha, on 17 October 2017 the SARB was provided

with the following feedback:

i

b

v w

The R1.46 biilion Optimum Coal Mine Rehabilitation Fund and the R280 million Koornfontein Mining

Rehahilitation Trust Fund are held as per OUTA court order at Baroda;

The funds are unencumbered and not used as collateral;
The trust funds are treated in accordance with the applicahle legisiation;

funds were held separate or independent from other Qakbay Group accounts;
Interest did accrue for the benefit of the trust and was capitalised;

né CEO did however Informed us that just after the new management team arrived In SA they did discover

The actt
_that a facility of R150 miltion was granted to the Oakbay Group by Bahk of Baroda of which R100 milllon was

{ tilised. The Koornfontain Mining Rehabiiitation Trust Fund was provided as collateral for the R150 million facility.
When the new management team discovered this in 2016, they requested that the loan be repaid (not exactly sure
but | think the loan was repaid within 15 days of request by Bank of Baroda and the situation was rectified according

to Mr Jha). .

i thought it was irnportant to bring this to your attention.

Regards

&

Sauth Afdcan Feserye Srok

Denzel Bestander
Depuly Ragistrar of Banks
Bank Supervision Dapartment

P O Box 427 Pretoria 0001 South Africa

370 Helen Juseph Street (formarly Church Street[) Pretoria 0002
Tel. +27 12 513 4488 Fax +27 12 313 3758 Cell +27 83 285 8475
E-mail: Denzel Bostander@resbank co.za  www.resbank.co.za




62

IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIiVISION, PRETORIA

CASE NUMBER: /2018

In the ex parte appiication of

THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS Applicant

In re:

The positive balance and any interest accrued in accounts held by the Bank
of Baroda (currently under ‘freeze’) in respect of the -

1 Optimum Mine Rehabilitation Trust; and

2 Koornfontein Mine Rehabilitation Trust account

the full detail of the accounts appearing from Annexure A to the Notice of

Motion

IN THE APPLICATION FOR A PRESERVATION ORDER IN TERMS OF S 38(1)

OF THE PREVENTION OF ORGANISED CRIME ACT, 121 OF 1988

" CONFIRMATORY AFFIDAVIT

|, the undersigned

JOHANN PHILLIP WILLEMSE

do hereby make an oath and say that:

4
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ding,

S,

36 i have subsequently requesied an affidavit from Mr Bostander
setfing out the interaction the SARB had with the acting CEO of
Baroda, on 17 Ociober 2017, as well as the details of any other

engagements or comespondence between themselves.

| hereby certify that the deponent has acknowledged that he/she knows and
understands the contents of this affidavit, which was signed and sworn to before

me, Commissioner of Oaths, at PRETORIA on this the 5 7%‘ day of

/WCU C‘/A,i - 2018 the regulations contained in Govemment

Notice No R1258 of 21 July 1972, as amended, and Government Notice No

R1648 of 19 August 1977, as amendsd, having been complied with.
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COMMISSIONER OF QOATHS

L sl b

FULL NAMES:

appRess: OR/7. 779 QK7 74 /@J"‘?"’LGM\PO\A_J(-
ex orpicio: SAAS

84




O

IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

CASE NUMBER:

In the ex parte application of:

THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS Applicant

inre:

The positive balance and any interest accrued in all accounts held by the

Bank of Baroda Bank (currently under *freeze’). in respect of the -
PEGIS ‘RAR Sr s
A Optimum Mine Rehabilitation Trust: GAuHéG’"‘ COLp~ I T o
P | "R:-."rrci-_ i, wtmm
1 Current account: 92? 202 QDD 00 B24 biag g, N m "%w\\\/
“10ris oy
2 Fixed deposit accounts: 9 00 65@918 -03- ¢8 /

Gs :,,-frg‘:“tpsf

fd ‘ET{ F'\’{

920 203 000 00 655——

E— »l-—__, ]
B Koornfontein Mine Rehabilitation Trust:
1 Current account: 920 202 000 00 519
2 Fixed deposit account: 920 203 000 00 649

IN THE APPLICATION FOR A PRESERVATION ORDER IN TERMS OF S 38(1)

OF THE PREVENTION OF ORGANISED CRIME ACT, 121 OF 1998

r A

DRAFT ORDER




?

on_ % ‘JU‘J-/\ , 2018,

Before Justice RP(\B { OE_.__ , in chambers,

Having read the notice of motion, the founding affidavit and annexures, and having

heard counsel for the applicant

IT IS HEREBY ORDERED THAT:

The Property

1 This order relates the positive balance and any interest accrued in all

accounts, held by the Bank of Baro

any other party on behalffinstruction

M"‘“’—-u.
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1.1 The Optimum Mine Rehab ltatgnf? fyst; and
agF, 0B -03-pg

1.2 The Koomfontein Mine Rehabilitation Trust. S5
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Prohibition against dealing in any ma ner Wlti‘l the @Xagerty
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2 in terms of section 38(2) of the Prevention of Organised Crime
1998 (the Act), all persons with knowledge of this order, are, other than as
required and permitted by this order, prohibited from removing, taking
possession of or control over, dissipating, interfering with, diminishing the

value of or dealing in any other manner with any of the movable property fo

which this order relates.

3 The property is to be immediately fransferred from the Bank of Baroda

(Baroda), or by any other party holding the property on behalffinstruction of,
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Baroda, to Nedbank Group Limited (Nedbank) and then remain under the

effective control of Nedbank pending the finalisation of forfeiture proceedings

under the Act.

Nedbank is authorised to:

4.1 Assume control of the property/trust accounts and to open and

transfer these funds to similar optimal interest bearing trust

accounts; | REGISTHAF OF THE HICH Coter c
BHULLAD D0 e,

flf F

\%‘J

to preservé the property/trusts whild the?a e? is in foﬁ'fﬁ'ﬁ -03- (8

N
4.3 Accept any payments into these truEaccounts GD-PREY 018

e m-.-n-.............,.....__, —

42 Administer the property/irusts accoynts and do ggyfhing necessary Gt
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H
. GRIFFIEF. YAl B OGS 3,

4.4 Release funds held in these trusts account only ubﬁﬁ‘ﬁ?gg@ggjéﬁ

R .

TERMLA ST

!

of a court order authorising such release: and

4.5 Deduct reasonable banking charges in accordance with the banking

laws, regulations and practices for the administration of these Mine

Rehabhilitation Trust accounts.

Applicant and the Director General of the Department of Mineral Resources

is to be served with all applications for access to these funds, urgent or

otherwise..

Baroda is fo furnish applicant and the Director General of the Department of

Mineral Resources, within 30 days of service of this order, with copies of ail:

6.1 Agreements and/or documentation relating to the determination of

the interest rate/s agreed to for both trust accounts;
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6.2

6.3

6.4

0
The full transactional history of the frust accounts; C/J

All instructions, be if written and/or oral, relating to all transactions

and/or transfers of funds held in both frust accounts; and

Any other relevant documentation.

in order for the parties to verify the accuracy of the funds preserved.

Service and publication

7 The applicant must in terms of section 39 of the Act:

71

Cause notice of this order to be served, by the Sheriff, in the form
set out in ‘Annexure A’, together with elecironic copies of the

documents supporting the application, on:

7.1.1  The Bank of Baroda, 2™ Floor, Afrium on 5th, Sandton
City, Sandton.

7.1.2  The Trustees of Optimum Mine Rehabilitation Trust, c/o
Pushpaveni Ugeshni Govender (in her capacity as the
trustee of the Optimum Mine Rehabilitation Trust and
director of Optimum Coal Mine (Pty)} Ltd): Grayston Ridge
Office Park, No. 144, Katherine Street, Sandown, Sandton.

71.3 The Trustees of Koornfontein Mine Rehabilitation
Trust:

c/o Pushpaveni Ugeshni Govender (in her capacity as the

_.';,,;/_-::f.%‘ | ‘_',;’ s i L
e ; %
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Eniry of appearance to oppose forfeﬁturé order. ;

8

717

7.2 Cause notice of this ordngW

published in the Goverr,

the order is granted. .

Any person who has an interest

the application for an order foﬁeltﬁgfhepfopmmmmﬁﬁg for

c/o Ronica Ragavan (in her capacity as sole director of

Koomnfontein Mine (Pty) Ltd): 144 Katherine Sireet,

Sarﬂdovﬁn, Sméﬁatéln.

The Minister responsible for Mineral Resources,
Trevenna Campus, 70 Meinties Street, Sunnyside,
Pretoria.

The Director General: Department of Mineral

Resources, Trevenna Campus, Buiiding 2 C, c/o Meintjes

-and Francis Baard Streets, Sunnyside, Pretoria.

The Master of the High Court: Pretoria, c/o The Acting
Chief Master: SALU Building, 316 Thabo Sehume Street,

Preloria, Gauteng.

NEDBANK Group Limited, 135 Rivonia Road, Sandton.

The Organisation Undoing Tax Abuse, 18 Oak avenue,

Randburg.

A THT D LAk

Private Bag FL7, ¢roienn 66071
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an order excluding his or her interest from a forfeiture order in respect of the

property, must enter an appearance giving notice of his or her intention in

terms of section 39(3) of the Aci.

mqﬁ“mga%mwbemtemimppasmg KA,




9 Such notice must be delivered to the applicant:

9.1

9.2

In the case of any person specifically identified for servics in terms

of this order, within 14 calendar days of service; and

In the case of any other person, 14 calendar days after the date
when a notice of the order was published in the Government

Gazette.

10 A notice in terms of section 39 must contain fuil particulars of the chosen

address for the delivery of documents concerning further proceedings in this

matter and must be accompanied by an affidavit setting out:

10.1
10.2

10.3

¢.)

10.4

10.5

11 Any person who is affected by the or@éf—“ﬁi?ﬁ;

The full particuiars of the identity of the person giving the notice;
The nature and extent of his/her interest in the property concerned;

Whesther he/she intends opposing the making of the forfeiture order,
or whether he or she intends applying for an order excluding his or

her interest in that property from the operation of the order:

Whether he/she admits or denies that the property concerned is an
instrumentality of an offence referred to in schedule 1 of the Act, or

is the proceeds of unlawful activities and the basis for such defence;

If he/she intends applying for the exclusion of his or her interests
from the operation of the forfeiture order, the basis for such an

application.
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11.1 In instances where the person is able to justify the application on

grounds of urgency, upon 3 days nofice {or such shorter period as

11.2  Inother instances, upon at least 7 days notice to the applicant and
all other persons identified in this order as being persons who may

have an interest in the property.

Such an application must be made not later than 8 days after the person
applying for reconsideration becomes aware of the existence of the order, or
within such further period as the court may consider reasonable, bearing in

mind the underlying objectives of Chapter 6 of the Act.
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ANNEXURE ‘A’

IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

f'—
CASE NUMBER: (4—775 /2018

In the ex parte application of:

THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS Applicant

Inre:

The positive balance and any interest accrued in alt accounts held by the

Bank of Baroda Bank (currently under ‘freeze’) in respect of the -
A Optimum Mine Rehabilitation Trust:

1 Current account: 920 202 000 00 524

2 Fixed deposit accounts: §20 203 000 00 653;

920203 000 00 654;
920 203 000 00 654;

920 203 000 00 655
B Koornfontein Mine Rehabilitation Trust:

1 Current account; 820 202 000 04 519

2 Fixed deposit account] Rmm%%&%&%&%&w OF L3 HTH A7 RICA
TAITRE ) :;
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ANNEXURE ‘A’

IN THE APPLICATION FOR A PRESERVATION ORDER IN TERMS OF
SECTION 38(1) OF THE PREVENTION OF ORGANISED CRIME ACT, 121 OF

1998

NOTICE IN TERMS OF S 38 OF THE PREVENTION OF ORGANISED CRIME
ACT, 121 OF 1998

This notice is addressed to:

1 The Bank of Baroda: South Africa,

2 The Trustees of Optimum Mine Rehabilitation Trust,

3 The Trustees of Koornfontein Mine Rehabilitation,

4 The Minister for Mineral Resources, South Africa,

5 The Director General of the Department of Mineral Resources,
6  The Master of the High Court: Pretoria,

7 NEDBANK Group Limited,

8 The Organisation Undoing Tax Abuse

and all other persons who have an interest in the posﬁi@e%%@?&gﬂew

N 3 SRR
accrued in all accounts (the property) held byrhe Bank of Baro"a?.-x Bank (cuﬂ:enﬂy._, \]

Fins o.*sg;, e UL
under ‘freeze’} in respect of the:

2018 -03- g g
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Optimum Mine Rehabilitation Trust:

1) Current account: 920 202 000 00

i
OEER van O Ot P S B

( sauTe,, TR —
2) Fixed deposit account: 820 203 000 00.653__ = —-f“rc,u ;A__-.__JG‘ FRien

3) Fixed deposit account: 920 203 000 00 854

4) Fixed deposit account: 920 203 000 00 654
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ANNEXURE &

5) Fixed deposit account: 920 203 E?UEF‘GGSW B i oy BEUTIEHARRICA
e )

D e ——

- Koornfontein Mine Rehabilitation Trust:

P sl Fag S, Froils 6001

1} Current account: 920 202 000 0d 51 @;3 } 2018 -03- £ 8
H i.'w-‘;:_.,,
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2) Fixed deposit account: 920 203 §00 00 649 *
+* GED-FRET-018

Take notice that: WRIESEF, AN DY D0 F R T S pIE CUID-ASRIKA,
CAUTEDG 81
SETTC RIS

1 The National Director of Public Prosecutions (National Director) has

obtained a preservation of property order {the order), a copy of which is
aftached to this notice, in terms of s 38(2) of the Prevention of Organised

Crime Act {Act) in respect of the property;

2 If you have an interest in the property, you should understand that it is now
at risk. You are advised to obtain legal advice on whether your interest can

be protected and, if so, on how to protect it;

3 You are notified that the National Director will, within 90 days of publication
of this notice, apply to the High Court under s 48 of the Act for an arder
declaring the property forfeit to the state. The order will remain in force until
the application for a forfeiture order is finalised, and until any forfeiture order

that is made is safisfied;

4 If you intend to oppose the application for a forfeiture order, or you intend to
apply far an order excluding your interest from a forfeiture order in respect of
the property, you must enter an appearance in terms of the order. The
requirements for such an appearance are set out in the order and are alsc
dealt with in ss 39(3), (4) and (5) of the Act. An appearance must comply with

these requirements;
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ANNEXURE ‘A’

Your attention is specifically drawn fo the 14 day time fimif prescribed in s

39(4) for the entry of an appearance referred to in paragraph 4 above;

if you enter an appearance in ferrns of the order you will be entitled fo be
given 14 days notice of the application by the applicant for a forfeiture order

in respect of the property;

If you fail to enter an appearance in terms of the order or to comply with the
above requirements, you will not be given notice of the application for a
forfeiture order and you will not be entitled to appear at the hearing of the
application. In such a case, the court may grant a default order forfeiting the

property to the state under s 63 of the Act;

You may, on good cause shown {including the non-availability of any other
suitable remedy to protect your legitimate rights or interests), on 3 days
notice in urgent instances and at least 7 days notice in other instances to the
applicant, and within 8 days of becoming aware of the order, apply for

reconsideration of the order;

You are specifically advised that even if you intend tc apply for
reconsideration of the preservation order in this case, you must, in addition,

comply with paragraphs 4 and 5 above if you intend to oppose the forfeiture

§rEGf$ “RAR OF THE pci g

application at a later date. Fallurea to do so can rBstitin g’ farfeere order
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ANNEXURE ‘A’
10 Whenever this order states that you must deliver or serve any notice, affidavit
or other process document on the applicant, you must deliver or serve
them on the applicant at the following address:
THE STATE ATTORNEY
SALU Building

316 Thabo Sehume street,

Private Bag X91
PRETORIA
0001
Ref: 12018/Z56
Tel: 012 309 1677
Fax: 012 309 164/50
Cell: 073 434 12983
Emall: RMathaga@ijustice.qov.za
'?’TE,:“JSTRI\R OF T?—«’: g {:',G,“"l:{-" "J{ IO A FRILA G
i ’ (Wi S S "'-“ e
DX: 298 PRETORIA flipe¥
.; Privete Sag X687, Frotorn OUd
Engquiries: R W\mm %
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M THE HIGH COURT CF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

CASE NUMBER: 14775/2018
It the matter between:

PUSHPAVENI UGESHNI GOVENDER N.O. First Apphicant
(in her capacity as Trustee of Optimum Mine
Reshabilitation Trust)

RESHIMA HMiCOPARAR N.O. Second Applicant
{in her capacily as Trustee of Optimum Mine
Rehabilitation Trust)

PUSHPAVERNI UGESHR! GOVENDER i4.0. Third Applicant
(in her capacily as Trustee of Koomfoniein

Rehabilitation Trust)

RESHMA MOOPANAR R.C. Fourth Applicant

{in her capacity as Trustee of Koomfoniein
Rehabilitation Trust)

and

THE NATIONAL DIRECTOR OF PUBLIC
PROSECUTIONS Respondent

NOTICE OF MOTION

PLEASE TAKE NOTICE that the applicants infend to make application to the
above Honourable Court on Tuesday, 17 April 2018 at 10h00 or as soon
thereafter as counsel may be heard alternatively at a date and at a time to be

arranged with the Registrar for an order:



1. Dispensing with the forms, time periods and service prescribed by the
Uniform Rules of this Honourable Court and directing that the matter be

heard and dealt with as one of urgency in terms of Uniform Rule 6{12);

2. Setting down the ex parfe preservation of property order granted by
Rabie J on & March 2018 in terms of section 38 of the Prevention of
Organised Crime Act 121 of 1998 ("the Order”) for reconsideration in
accordance with Uniform Rule 6(12)(c) as well as paragraphs 11.2 and

12 of the Order;
3. Setting aside the Order;

4. Ordering Mr Molelle, personaliy, to pay the costs of this apphcation de
bonis propriis. aRernatively jointly and severally together with all
persons in the respondent who authorised and/or instructed the

institution of the preservation proceedings,

5. Granting such further and/or alternative relief as may be necessary.

TAKE NOTICE FURTHER that the affidavit of PUSHFAVER] UGESHNI
GOVERDER tfogether with the annexures to the affidavit will be used in

support of this application.

KINDLY TAKE FURTHER NOTICE that the applicants nereby appoint the
address for service of all process and documents in this action, the address of

the attorneys as set out hereunder.

TAKE FURTHER NOTICE that, should you oppose this application:



a. The applicant’'s atiormeys are to be informed thersabout by written
notice no later than Friday, 6 April 2018,
b. That an answering affidavit; if any, be filed by no later than 10h00 on

Monday, § April 2018.

AND FURTHER that you appoint an address provided for in terms of Rule 6
(5)(b} where notices and service of all other documents for this proceedings

be accepted.

r
A . TH .
DATED at PRETORIA on this the _{ ' Gay of APRIL 2018,
Iy _
3’ {;‘ At

VAN DER MERWE & VAN DER MERWE ATTORKEYS
ATTORNEYS FOR THE 15T. 4™ APPLICANTS

15T FLOOR, 308 BROOKS STREET

MENLO PARK, PRETORIA

TEL: (012) 941 9930

FAX: (086)603 9496

E-mail: pieter@vdmatiormey.co.za

REF: PYDM/CL/PK0002

70!

REGISTRAR OF THE HICH COURT
PRETORIA

AND TO:

STATE ATTORNEY

SALU BUILDING

316 THABO SEHUME STREET
PRIVATE BAG X91

PRETORIA

0001

TEL: (012) 309 1677

FAX: (012) 309 164/50



CELL: 073 434 1293
E-MAIL: R\aihaga@iusice. gov.ze
REF. M MATHAGA/2018/Z56

AND TO:
BANK OF BARODA

AND TO:
#INISTER OF MINERAL RESQURCES

AND TO:
DIRECTOR GENERAL
DEPARTMENT OF MINERAL RESOURCES

AND TO:
NEDBANK GROUP

ARD TO:
ORGANISATION UNDOING TAX ABUSE

AND TG:
THE BUSINESS RESCUE PRACTITIONERS
OF OPTIMUM COAL MINE (PTY) LTD

AND TO:
THE BUSINESS RESCUE PRACTITIONERS
OF KOORNFONTEIN MINES (PTY) LTD



IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

In the matter between:

PUSHPAVENI UGESHNI GOVENDER N.O.
(in her capacity as Trustee of Optimum Mine
Rehabilitation Trust)

RESHMA MOOPANAR N.O.
(in her capacily as Trustee of Optimum Mine
Rehabilitation Trust)

PUSHPAVENI UGESHNI GOVENDER N.O.
(in her capacily as Trustee of Koornfontein
Rehabilitation Trust)

RESHMA MOOPANAR N.O.
(i her capacity as Trustee of Koomnfontein
Rehabilitation Trust)

and

THE NATIONAL DIRECTOR OF PUBLIC
PROSECUTIONS

CASE NUMBER: 14775/2018

First Applicant

Second Appiicant

Third Applicant

Fourth Applicant

Respondent

CONFIRMATORY AFFIDAVIT

|, the undersigned,

RONICA RAGAVAN

hereby make oath and state:




1. | am an adult female businesswoman and acting group CEO of
Oakbay Investments (Pty) Ltd, situated at 144 Katherine Street,

Sandton, Johannesburg.

2. The facts herein contained fall within my own personal knowledge
and belief, unless otherwise stated or indicated, and are both true

and correct

3. | have read the founding affidavit of PUSHPAVENI UGESHNI
GOVENDER and confirm the contents thereof insofar as it relates

to me.

4, | know and understand the contents of the above declaration. |
have no objection in taking the prescribed oath. | consider the

‘prescribed oath to be binding on my conscience.

o

" DEPONENT

THUS SIGNED AND SWORN TO AT gAr~®Tor~~ - ON THIS
__ly™ DAY OF APRIL 2018, THE DEPONENT HAVING ACKNOWLEDGED
THAT SHE KNOWS AND UNDERSTANDS THE CONTENTS OF THIS
AFFIDAVIT, HAS NO OBJECTION TO TAKING THE OATH AND HAVING
SWORN THAT THE CONTENTS THEREOF ARE TRUE AND CORRECT
AND, THAT SHE CONSIDERS THE OATH TO BE BINDING ON HER
CONSCIENCE.

{
[

COMMISSI F OATHS

MICHELLE ZIBANE
Commissioner of Qathsg
Practising Attorney R.S.A.
80 Rivonia Road
Sandton
2196
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

CASE NUMBER: 14775/2018

In the matter between:

PUSHPAVENI UGESHNI GOVENDER N.O. First Applicant
(in her capacity as Trustee of Optimum Mine
Rehabilitation Trust)

RESHMA MOOPANAR N.O. Second Applicant
(in her capacity as Trustee of Optimum Mine
Rehabilitation Trust)

PUSHPAVENI UGESHNI GOVENDER N.O. Third Applicant
(in her capacity as Trustee of Koornfontein
Rehabilitation Trust)

RESHMA MOOPANAR N.O. Fourth Applicant
(in her capacily as Trustee of Koornfontein
Rehabilitation Trust)

and

THE NATIONAL DIRECTOR OF PUBLIC
PROSECUTIONS Respondent

CONFIRMATORY AFFIDAVIT

|, the undersigned,
RESHMA MOOPANAR

hereby make oath and state:




1. | am an adult female business woman and co-trustee, with
PUSHPAVENI UGESHNI GOVENDER, of the Koornfontein

Rehabilitation Trust and the Opfimum Mine Rehabilitation Trust.

2. The facts herein contained fall within my own personal knowledge
and belief, unless otherwise sfated or indicated, -and are both true

and correct

3. | have read the founding affidavit of PUSHPAVENI UGESHNI
GOVENDER and confirm the contents thereof insofar as it relates

to me.

4, | know and understand the contents of the above declaration. 1|
have no cbjection in taking the prescribed oath. | consider the

prescribed oath to be binding on my conscience.

# 1=

DEPONENT

THUS SIGNED AND SWORN TO AT SArTTO~ - ON THIS
_ 4% DAY OF APRIL 2018, THE DEPONENT HAVING ACKNOWLEDGED
THAT HE KNOWS AND UNDERSTANDS THE CONTENTS OF THIS
AFFIDAVIT, HAS NO OBJECTION TO TAKING THE OATH AND HAVING
SWORN THAT THE CONTENTS THEREOF ARE TRUE AND CORRECT
AND, THAT HE CONSIDERS THE OATH TO BE BINDING ON HIS
CONSCIENCE.

Cnn =

commssm@ER OF OATHS

MICHELLE ZIBANE
Commissioner of Oaths
Practising Attorney R.S.A.
80 Rivonia Road
Sandton
2196




IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

In the matter between:

PUSHPAVENI UGESHNI GOVENDER N.O.
(in her capacity as Trustee of Optimum Mine
Rehabilitation Trust)

RESHMA MOOPANAR N.O.
(in her capacily as Trustee of Optimum Mine
Rehabilitation Trust)

PUSHPAVENI UGESHNI GOVENDER N.O.
(in her capacity as Trustee of Koornfontein
Rehabilitation Trusf)

RESHMA MOOPANAR N.O. .
(in her capacity as Trustee of Koornfoniein
Rehabilitation Trust).

and

THE NATIONAL DIRECTOR OF PUBLIC
PROSECUTIONS

CASE NUMBER: 14775/2018

First Applicant

Second Applicant

Third Applicant

Fourth Applicant

Respondent

AFFIDAVIT IN SUPPORT OF AN APPLICATION IN TERMS OF RULE
6(12)(C) TO RECONSIDER PRESERVATION ORDER

i, the undersigned,

PUSHPAVENI UGESHNI GOVENDER

do hereby make oath and say that:



| am an adult businesswoman and | am the first and third applicants in
this matter, in my capacity as a co-trustee of the Optimum Mine
Rehabilitation Trust and the Koornfontein Rehabilitation Trust. My place
of business is situated at Grayston Ridge Office Park, no. 144, Katherine

Street, Sandown, Sandton.

Letters of authority issued by the Master of the High Court for the
Optimum and Koomfontein Trusts are annexed hereto marked “PG1”

and "PG2".

| am duly authorised to institute these proceedings and to depose to this
affidavit on behalf of the trustees of both of the Trusts. | attach marked
annexures “PG3" and "PG4", resolutions of the trustees of each of the
Trusts to this effect. A confirmatory affidavit deposed to by Moopanar
wili also be filed with this affidavit.

| am also the sole director of Optimum Coal Mine (Pty) Ltd, currently

under business rescue.

The facts herein contained are within my personal knowledge, save
where otherwise stated or the contrary appears from the context, and

are, to the best of my knowledge and belief, both true and correct.

Where | make submissions of a legal nature | do so on the advice of the

applicants’ legal representatives, which advice | believe to be correct.

PARTIES
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10.

1.

| am the first applicant in my capacity as a co-trustee for the time being
of the OPTIMUM MINE REHABILITATION TRUST (“Optimum Trust’).
The Optimum Trust is a trust duly registered in terms of the Trust
Property Control Act 57 of 1988, with its principal place of business
situated at 144 Katherine Street, Grayston Ridge Office Park, Sandown,

Sandton.

The second applicant is RESHMA MOOPANAR, in her capacity as co-
trustee for the time being of the Optimum Trust, with her place of
business situated at 144 Katherine Street, Grayston Ridge Office Park,

Sandown, Sandton.

| am the third applicant, in my capacity as co-trustee for the time being
of the KOORNFONTEIN REHABILITATION TRUST (“Koornfontein
Trust™). The Koornfontein Trust is a trust duly registered in terms of the
Trust Property Control Act 57 of 1988, with its principal place of business
situated at 144 Katherine Street, Grayston Ridge Office Park, Sandown,

Sandton.

The fourth applicaht is RESHMA MOOPANAR, in her capacity as co-

trustee for the time being of the Koornfontein Trust, with her place of

business situated at 144 Katherine Street, Grayston Ridge Office Park,

Sandown, Sandton.

References to “the frustees” in this affidavit should be taken as a general
reference to the trustees, past and present, at the relevant time, as the
context indicates. | will also refer to the two mining rehabilitation trusts

collectively as “the Trusts".




12.

The respondent is THE NATIONAL DIRECTOR OF PUBLIC
PROSECUTIONS (“NDPP”) duly appointed in terms of section
179(1)(a) of the Constitution of the Republic of South Africa, 1996, with
its principal place of business situated at no. 123 Westlake Avenue,
corner of Westlake and Hartley Streets, Weavind Park, Silverton,
Pretoria. The respondent is represented by the State Attomey with

address at SALU Building, 316 Thabo Sehume Street, Pretoria.

NATURE OF THE APPLICATION

13.

14.

16.

16.

This is an application for the reconsideration of a preservation of
property order granted ex parfe and urgently in favour of the NDPP in
terms of section 38(1), (2) and (3) of the Prevention of Organised Crime
Act 121 of 1998 (“POCA”) by his Lordship Mr Justice Rabie on 8 March
2018 (“the Order™).

The Order, in essence, seeks to preserve the positive bank balances
and any interest accrued thereon in all of the Optimum and Koornfontein
Trusts” accounts, held by the Bank of Baroda, and/or by any other party
on behalf or on the instructions of the Bank of Baroda (“the Property”),
pending the finalisation of forfeiture proceedings to be instituted in due

course by the NDPP in terms of POCA.
| attach a copy of the Order, marked annexure “PGS5”.

This application is brought in accordance with the provisions of

paragraph 11.2 of the Order, read with Rule 6(12)c) of this Court's




R,

17.

18.

Rules. | will address the applicants' compliance with paragraphs 11 and

12 of the Crder in bringing this application below.

The applicants, as trustees for the time being of the Trusts, are plainly
interested persons. This application for reconsideration of the Order is
brought on the basis, infer alia, that the Property is not susceptible to

preservation or forfeiture, for at least the following reasons:

17.1.  First, the nature of the Property is such that it cannot be forfeited
to the State, and so any preservation order that has been
granted has no purpose and falls outside of the scheme

envisaged by POCA.

17.2.  Second, the Property does not constitute an instrumentality of

an offence.

17.3.  Third, the Property does not constitute the proceeds of unlawful

activity.

Accordingly, the jurisdictional prerequisites for a preservation order
under section 38 of POCA have not been met. In any event, it bears
emphasising that the Property is already “frozen” under an “interim
interdict granted by this Court under case number 65616/2017 (“the
OUTA interdict”). The OUTA interdict requires that the Property be held
in trust pending the finalisation of the main application, which is currently
pending before this Court, and has been set down for hearing by special
allocation on 31 May and 1 June 2018 (*the OUTA main application”).

A copy of the OUTA interdict order is attached as annexure “PG6". In




19.

20.

light of the OUTA interdict, there was absolutely no risk that the funds
would be dissipated without a preservation order having been granted,
and so the NDPP’s preservation application was manifestly not urgent,

nor did the NDPP have any right to approach the Court ex parie.

it also bears mentioning that this is the second vexatious and
unmeritorious preservation order that has been sought by the NDPP in
relation to companies and/or individuals associated with the Oakbay

Group. | will address in greater detail below the circumstances

surrounding the first preservation order, which was reconsidered and set

aside on 9 March 2018 (the day after this Order was granted), but in
respect of which the reconsideration application had already been
argued (from which the vexatiousness of the NDPP's conduct and the
application had been made apparent to the court during argument). For
now, | wish to give notice that the Trusts intend seeking a punitive costs

order against:

19.1. Mr Molelle (the deponent to the NDPP's founding affidavit in

these preservation proceedings) in his personal capacity; and

19.2,  Jointly and severally with the persons within the NDPP's office

wha instructed and authorised the bringing of this application.

Before addressing the allegations made in the NDPP’s founding affidavit
ad seriatiné, F will provide an overview of the NDPP’s deeply flawed case
which served before His Lordship Mr Justice Rabie, two points in limine
which are destructive of the NDPP’s case, as well as the reasons why

the Trusts’ funds are not susceptible to preservation and/or forfeiture.




THE PRESERVATION OF PROPERTY APPLICATION

21,

22.

The preservation application was launched by the NDPP on 6 March

2018, and was set down for hearing on an ex parte basis two days laler,

on 8 March 2018.

That which is evident from the NDPP's case, as set out in its founding

affidavit, is that the legal and factual foundation of Its preservation

application rests on the Public Protector's State of Capture Report {“the

Report”), as weli as the allegations made in the QUTA main application.

22.1.

222

However, absolutely no attempt at independent verification or
investigation of those allegations has been demonstrated by
the NDPP, which has instead simply relied on highly contested

allegations, thus founding its application on unreliable hearsay.

Insofar as the deponent to the NDPP’s affidavit incorporates
allegations made by third parties into its affidavit, without
confirming that the deponent has personally investigated or
caused those allegations to be investigated, | am advised that
its affidavit is further impermissible and constitutes inadmissible

hearsay evidence.

Moreover, the NDPP's reliance on the allegations contained in
the OUTA application and the manner in which this evidence is
presented is disingenuous. The NDPP does not disclose that
the OUTA application has not yet been heard or determined by

this Court, nor does the NDPP fully disclose the extent to which




™)

the allegations contained therein are disputed by the
respondents in that case (including the trustees of the Trusts).
The OUTA interim order was made by agreement between the

parties pending the determination of the main application.

23. The sum total of the NDPP’s case as regards the unlawful use of the

mining rehabilitation funds is the following:

23.1.

23.2.

23.3.

23.4,

The “evidence” contained in the OUTA main application
demonstrates that the trust funds were not ring-fenced for their
intended purpose and were applied to fund Tegeta Exploration

and Resources (Pty) Ltd’s cash flow operations.

One of the most glaring misuses/misappropriations was the use
of Koomfontein’s Trust funds as security for the loan to
Koaornfontein Mines in an amount of R150 million. This had the
effect of diminishing the funds required to be secured for
rehabilitation, exposing the State to a “potential’ liability in
having to make funds available for rehabilitation, should there

be a shortfall.

The splitting of payments into several different accounts by
Bank of Baroda diminished the funds’ investment eaming

potential.

*The keeping of those funds in and out of various accounts” and

their utilisation for other purposes is unlawful.
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24.

25.

23.5.

23.6.

23.7.

The Public Protector's Report points {o various withdrawals

from the Trusts’ funds.

This was a contravention of the Minerals and Petroleum
Resources Development Act 28 of 2002 (“MPRDA"), the
National Environmental Management Act 107 of 1998

("NEMA") and the Income Tax Act 58 of 1962 (“ITA").

These transactions constitute fraud or theft of the trust funds.

As regards the Public Protector’s Report in particular, | emphasise that

the Public Protector made no “findings” as the NDPP’s deponent implies.

It is well-known that the Public Protector made certain preliminary

observations, but required the President to establish a commission of

inquiry to investigate all of the allegations and complaints made.

24.1.

24.2.

| also wish to point out that neither myself, nor any of the other
trustees of the Trusts at the time were ever subpoenaed or

invited to provide evidence before the Public Protector.

The Public Protector could never have been in a position to
make findings against the {rustees or the Trusts in
circumstances in which she had not adhered to the basic
requirements of procedural fairmess as required by the Public
Protector Act 34 of 1994, or the ruies of natural justice and the

principle of audi afferam partem.

As regards the OUTA main application, what the NDPP fails to take into

account (and indeed failed to disclose to the judge hearing the ex parte




26.

application) is the fact that the applicants, as well as the mining
companies, deny these allegations, and have put up comprehensive
defences in their answering affidavits. The matter has not yet been heard
or determined by this Court. The NDPP makes no attempt to engage
critically with the allegations made, or to consider fairly the defences

raised by, infer alia, the applicants.

The NDPP goes on to state that the actions of the frustees are directly
attributable to these supposediy ‘unlawful activities’. According to the
NDPP, on the frustees’ own version in the QUTA main application, they
“withdrew and/or accessed significant funds" from the Trusts and, in
opposing the OUTA main application, simply inform the court of their
actions and “do nof present any documentary proof fo the satisfaction of

the Court fo substantiate the actual rehabilitation’”.

26.1.  The papers in the OUTA main application are voluminous and
to avoid prolixity, | do not attach them to this affidavit. However,
a full set of the papers will be made available to the Court at the
hearing of this application. | do for convenience attach the
trustees’ answering affidavit, without the annexures, marked

annexure “PG7".

26.2.  On the papers in the OUTA main application, and as the NDPP
is well aware, the trustees make no such admission. In fact, in
the trustees’ answering affidavit, which | deposed to, | make it

very clear that only one withdrawal of funds occurred.

10




26.3.

That withdrawal, in the amount of R7,5 million, was made on 23

May 2016, from the Optimum Trust's Standard Bank current

account, from interest eamed on the investment of the capital

reserves of the Trust, and was transferred to the Optimum Coall

Mine’s current account.

26.3.1.

26.3.2.

26.3.3.

The money was required for the business rescue
practitioners, who were then operating Optimum Coal
Mine (and did so until August 2016), to make payment
to the rehabilitation contractor for rehabilitation work

carried out at the mine.

In addition, | wish to draw to this Courl's attention the
fact that the trustees brought this withdrawal to the
attention of the South African Revenue Services by
declaring it in the Trusts 2017 tax return. In this
regard, | attach a copy of a letter correspondence
exchanged between the trustees and SARS as
annexures “PG8“ and “PGY". They acted in a
transparent and bona fide manner, and explained the

error.

Since then, there have been no attempts to access
the Optimum Trust's funds, either the capital reserves

or the interest accrued.

11
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26.4.

26.5.

Moreover, the court has made no such finding as to the
sufficiency or ctherwise of the applicants’ defence or the
evidence placed before the court to sustain it. As | have pointed
out above, the OUTA main application has not yet been heard

or determined by this court.

In respect of the Koornfontein Trust, | wish to emphasise the

following:

26.51. During the 2017 tax year, Koomnfontein Mines
requested approval from the DMR to access funds
from the Koomfontein Trust in order to perform certain
rehabilitation work at the mine. The DMR approved

this request, subject to cerfain conditions.

26.5.2. However, none of these funds were uitimately
accessed or ulilised, either for concurrent

rehabilitation or for any other purpose.

26.5.3. Instead, Koornfontein Mines obtained a loan from the
Bank of Baroda, to be used to effect rehabilitation
work, for an approximate amount of R150 million,
which was sanctioned against the provision of
security in the form of part of the deposit held by the
Bank on behalf of the Koornfontein Trust. In the end,
only R100 million was disbursed by the Bank of

Baroda.

12




26.5.4.

26.5.5.

26.5.6.

26.5.7.

r

In this regard, 1 attach a copy of the sanction letter
received from Bank of Baroda, setting out the terms
and conditions of the loan, as annexure “PG10°. This
sanction letter makes it very clear that the loan was

for purposes of rehabilitation only.

As Koornfontein Mines was not satisfied with the work
assigned io the rehabilitation contractor, the funds
were not ultimately utilised and were instead returned
to the Bank of Baroda, together with interest. As a
result, the loan was repaid in full and the security held

against the Trust's funds was released.

The amount used as securify was in any event from
the surplus funds held — being those funds in excess
of what the Koornfontein Mines was obliged by the
provisions of NEMA and the MPRDA to hold as

security for its rehabilitation obligations.

The Trustees and the Mines are of the view that
surplus funds may be utlised for concurrent
rehabilitation, and so there was no contravention of
the requirements of NEMA in this regard. This is the
issue which is currently sub judice before this Courtin
the OUTA main application. In any event, there was

no crime committed nor any unlawful activity.

13




27.

28.

26.6.

In respect of both Trusts, therefore, the trustees have been fully
forthcoming about the one withdrawal that has occurred, and
the use of the Koornfontein funds as security for the loan from
the Bank of Baroda. The regulator and SARS were fully aware

of this and did not contend that any crime had been commitied.

The NDPP states further that the actions of the trustees were not only

unlawful but also “detrimental to the fiscus” in that:

271.

27.2.

The South African government was exposed to the
“unwarranted financial burden of potentially having to fund mine

rehabilitation at the expense of taxpayers®; and

The trustees either “unlawfully appropriated and/or
misrepresented to the South African public as to the aclual

reasons for the withdrawal and/or access” of the funds.

in light of the above, the NDPP concludes that the mines and/or frustees,

through their actions:

28.1.

28.2.

28.3.

Contravened or failed fo comply with the regulations of NEMA
and may therefore be liable to a fine or imprisonment in terms

of regulation 18(2) read with regulation 19 of NEMA;
Committed the offence of fraud; and/or

Committed the offence of theft.

14
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Turning to the very crux of the preservation order application, the NDPP
states that it has brought this application, in accordance with the

requirements of section 38(2) of POCA, on the basis that the Property:

29.1. is the proceeds of unlawful acfivities in that:

29.1.1. there are reasonable grounds to believe that the
trustees of the Trusts have committed fraud and/or

theft;

26.1.2. the frustees have used the frust funds in
contravention of the regulations of NEMA, particularly

regulations & and 17; and

29.1.3. the trustees failed to review, asses and adjust the
trust funds and continued utilising the said funds for
annual and/or concurrent mining rehabilitation in

circumstances in which they could not do so.,

29.2. is an Instrumentality of an offence referred to in Schedule 1 of

POCA, in that:

29.2.1. the rehabilitation trust funds ‘played a central role in
the commissioning of the alleged unlawful activities by

the trustees”;

29.2.2. the Property was “concerned in the commission™ of

the offences of fraud and theft as it was used “for

15



30.

3.

unlawful purposes and not for the specific purpose it

was infended”; and

20.2.3. the Trusts, “by virtue of their misappropriation (theft
and fraud), lent themssives to the commission of
unlawful activities” and thereby contravened NEMA
and its regulations, as well as the ITA and other

legislation.

But the NDPP's case does not establish that the funds held in trust in
accordance with the requirements of NEMA and its regulations, as well
as the MPRDA, are in fact the instrumentalities of any offences, nor that
they are the proceeds of any unlawful activities, let alone that there was

fraud or theft.

Before addressing the applicants’ case on reconsideration, | am advised
that there are two points /n limine which demonstrate the defects in the

NDPP’s application.

POINTS IN LIMINE

32.

| am advised that the first point in limine concerns the fact that the NDPP
cited no respondents in its preservation application. | am advised that
whilst the application was brought ex parte, the NDPP was stiil required
to cite interested parties as respondents, but was only then entitled to

seek the Order in their absence.

16




33.

34,

A further defect is the fact that the NDPP has made no provision in the
Order for service of the Order on the Optimum and Koornfontein Mines,
being the beneficiaries of the two Trusts (or on the business rescue
practitioners currently operating the two companies), nor on Tegeta,

which is the holding company of the two Mines.

| am advised that as a result, the NDPP’s application is defective and

ought not to have been granted in these circumstances.

APPLICANTS’ CASE: PROPERTY NOT SUSCEPTIBLE TO

PRESERVATION OR FORFEITURE

35.

36.

| am advised and submit that the Property is not susceptible to
preservation or forfeiture as a result of its nature as specifically
earmarked and statutorily mandated trust money. | will briefly set out the
legislative scheme in terms of which the Property is held, in order to

demonstrate this to the Court.

The Property is held in trust as security for the mines’ compliance with

the provisions of NEMA and the MPRDA in relation to rehabilitation.

36.1. Section 24P(1) of NEMA requires applicants for mining
environmental authorisations to comply with the prescribed

financial provision for rehabilitation.

36.2. Section 24P(2) provides that if the holder of a mining right fails
to rehabilitate or manage any impact on the environment, or is

unable to undertake such rehabilitation, the Minister of Mineral

17




37.

38.

Resources ("Minister”) may use all or part of the financial
provisioning to rehabilitate or manage the environmental impact

in question.

36.3. The NEMA Regulations require the use of financial guarantees,
deposits intfo accounts administered by the Minister or
contributions to a trust fund for the purposes of retaining and

maintaining financial provision for environmental rehabilitation.

36.4. The Trusts are also required by the MPRDA Regulations to

comply with section 37A of the ITA.

It should be noted that the Minister, together with the Department of
Mineral Resources {“DMR”), is the ultimate custodian of all of the
rehabilitation trust funds established in terms of the legislative scheme
set out above. The Minister has a fleet of oversight and management
obligations with regard to the Trusts. No action can be taken as regards
the amounts held in those Trusts without the consent of the DMR. Strictly
speaking, therefore, the Trusts are under state control and their funds

cannot easily or regularly be accessed at the will of the trustees.

Notwithstanding any change in control over or ownership of the Mines to
which the Trusts are attached {and which are the beneficiaries of the
Trusts), the Trusts continue to exist. This is precisely what occurred
when Tegeta acquired the Optimum and Koornfontein Mines with effect

from 16 April 2016.

18
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39.

38.1.

38.2.

38.3.

38.4,

As a part of that acquisition agreement, Tegeta was required to
assume control over the Trusts, which had been established in
terms of the requisite legislation to make financial provision for
the rehabilitation and remediation of environmental impacts at

the two mines.

The same is applicable in the event that Tegeta sells its
shareholding in Optimum and Koornfontein Mines. Control over

the Trusts must be passed on to the new owners.

This cannot happen if the Trusts cease to exist as a result of a
forfeiture of the Properiy to the State, In that case, the State will
be exposed to a massive liability in that it will then be required
to fund any rehabilitation or remediation work that may be
required on the Optimum and Koornfontein Mines. The mines
themselves will then also be in breach of NEMA and the
MPRDA as no financial provision will then be in place for

environmental rehabilitation and remediation.

Forfeiture of the funds held in trust is not contemplated as an
adequate vehicle for the purposes of financial provisioning In

terms of the NEMA regulations.

Turning back to Tegeta’s purchase of Optimum and Koormnfontein Mines,

and the associated assumption of the Trusts, with regards to the

-‘Optimum Trust:

19




39.1.

39.2.

39.3.

39.4.

|, together with Mr Trevor Scott and Mr Althaff Emmamally,

became trustees of the Optimum Trust on 26 April 2016,

following the resignation of the previous trustees who had been -

appointed by Glencore International pic, the former owner of
Optimum Coal Holdings, which held the shares in Optimum and
Koornfontein Mines. This was a natural result of the sale of

Optimum and Koornfontein Mines to Tegeta.

Shortly thereafter, the funds held on behalf of the Trust in the
Trusts Standard Bank account were fransferred, with the
approval of the DMR, to the Trust’s new bank accounts, which
were opened by the Bank of Baroda. In this regard, | attach as
annexure “PG11.1“ a copy of the letter sent by Tegeta to the
Minister notifying him of the necessity to transfer the Trust funds
held with Standard Bank to the Bank of Baroda and, as
annexure “PG11.2°, a copy of the letter received from the DMR

approving the transfer of the funds.

As at the end of June 2016 when the transfer was effected, the

value of the Optimum Trust was R1,469,916,933.63,

Since inception of Tegeta's ownership of Optimum Coal Mine,
and my appointment as a trustee of the Optimum Trust, there
have been no withdrawals of funds held by the Trust — with the
one exception of the R7,5 million withdrawal from the interest
accrued on the funds held in trust with Standard Bank, which 1

have explained fully above.

20
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39.5.

39.6.

40.1.

40.3.

Moopanar was appointed as a trustee of the Optfimum Trust on
1 December 2017, following the resignations of Emmamally

and Scott during 2017.

To date, the full R1,469,916,933.63 remains in the Optimum
Trust, together with interest accrued thereon. This is evident
from the most recent statement of account received by the
trustees, dated 31 March 2018, a copy of which is attached as

annexure "PG12°.

! ) 40. With regards to the Koornfontein Trust:

Scott, Emmamally and | became trustees of the Koornfontein
Trust on 26 April 2016, following the resignation of the previous
trustees who were appointed by Glencore. This was once again
the logical conclusion following the acquisition of the

Koornfontein Mines by Tegeta.

Shortly thereafter, the funds held by the Koornfontein Trust in
accordance with the requirements of NEMA, the MPRDA and
the ITA were transferred, with the DMR’s approval, from Rand
Merchant Bank into the new accounts held by the Trust with the
Bank of Baroda. In this regard, | attach copies of the letter sent
to the DMR notifying it of the proposed transfer, and the DMR's

response approving it, as annexures "PG13.1* and “PG13.2".

As at the fime of the transfer, on 23 May 2016, the value of the

Koornfontein Trust was R280,000,000.00.

21




41.

42.

40.4.  Since the inception of my term as a trustee of the Trust, no

amount has been withdrawn from the Trust’s funds.

40.5. Moopanar was appointed as a trustee of the Koornfontein Trust
on 1 December 2017, following the resignations of Emmamally

and Scott during 2017.

40.6. Todate, the full R280 million remains in the Koornfontein Trust,
together with interest accrued thereon. This is evident from the
most recent statement of account received by the trustees,
dated 31 March 2018, a copy of which is attached as annexure

‘PG14".

in light of this explanafion of the legisiative scheme as well as the
background as to how | became a trustee of the Trusts and how the
Property came to be in Baroda’s accounts, it should be apparent that the
Property has a very distinctive nature. It is not freely accessible to the
trustees and, in fact, the Property remains within the Trusts, in their

aocounts_held at the Bank of Baroda.

As a result of its distinctive nature as security for a mine’s rehabilitation
and remediation obligations, as well as its continuing existence
notwithstanding any changes in control or ownership of the mine to
which it is associated, it should also be evident that it cannot be forfeited
1o the State in terms of POCA as that would obliterate its existence and
purpose as security. The result is that the Optimum and Koornfontein
Mines will immediately be in breach of the relevant legislation and

ultimately, the State, through the Minister, will be exposed to
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considerable liability for the long-term rehabilitation and remediation

obligations.

Dispute removed from object and purpose of POCA

43.

45.

I am advised that in light of the objects and purpose of POCA, it is
evident that the preservation and/or forfeiture of the Property fall outside

of the scheme of the Act.

| am advised further that the Supreme Court of Appeal has recently
emphasised that the main purpose of POCA is, in compliance with South
Africa’s international law obligations, to ensure that criminals do not
benefit from their crimes, by ensuring that property derived from crime
or used in the commission of a crime is forfeited and paid over to the

Criminal Assets Recovery Account, to be used in the fight against crime.

The NDPP applied urgently to this Court ex parte for a preservation order
against the Property, and clearly envisages that a forfeiture application
will be brought in due course. The NDPP did so almost solely on the
strength of the allegations made by OUTA in its application to this Court,

which is currently sub judice.

45.1. What is immediately apparent from the OUTA papers, the
summary of which | have set out above, and the NDPP's
preservation application, is that the dispute between the parties
revolves around the proper administration of the Trusts, not the

commission of a crime.
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46.

45.2.

The crux of OUTA’s case is that the trustees were not entitied
to access the rehabilitation funds or any surplus of those funds,

even for the purposes of concurrent rehabilitation.

The applicants, however, say inter alia that this is not so. Their case is

briefly the following:

46.1.

46.4.

Section 24P of NEMA does not bar concurrent rehabilitation,
nor does it seek to prescribe the regulatory framework within

which financial provision for rehabilitation is to be furnished.

Regulation 2 sets out the purpose of the NEMA regulations as

follows:

“The purpose of these Regulations is to regulate the
determinfation] and meking of financial provision as
contemplated in the Act for the costs assoclated with the
undertaking of management, rehabilitation and
remediation of environmental impacts from prospecting,
exploration, mining or production operations through the
lifespan _of such operations and latent or residual
environmental_impacts that may become known in the
future.” {Emphasis added])

The obligation to make financial provision for rehabilitation and
remediation of environmental impacts is therefore not only
relevant at the end of the mine's life, but it is also a positive
obligation that remains operative throughout the lifespan of the
mine’s operations. The applicants are therefore of the view that

concurrent rehabilitation is not excluded.

This interpretation is further supported by the wording of

Regulation 5, which describes the scope of financial provision

24
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46.5.

46.6.

and provides that an applicant or holder of a right or permit must

make financial provision for —
46.4.1. Rehabilitation and remediation;

46.4.2. Decommissioning and closure activities at the end of

mining or production operations; and

46.4.3. Remediation and management of latent or residual
environmental impacts which may become known in
future, including the pumping and treatment of

extraneous water.

Whilst Regulation 8(1)(c) permits an applicant or holder of a
right obliged to make financial provision to make use of a trust
fund established in terms of the applicable legislation, a trust
may not be used for annual rehabilitation (Regulation 6(a) and
Regulation 11{a}) or for final rehabilitation, decommissioning
and closure of the mining operations at the end of the life of the
operations as reflected in a final rehabilitation and mine closure

plan (Regulation 6(b) and Regulation 11(1)(b)).

Regulation 8(1)(c), however, does not preclude the
employment of frust funds to address concurrent rehabilitation
where the need to do so arises in circumstances outside of an
annual rehabilitation plan. This is consistent with, and gives

effect to, section 24 of the Constitution.

25
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47.

48.

49,

50.

51.

Contrary to what OUTA speculates to have been the case, the trustees
of the Trusts have never employed the capital reserves of the funds
reserved for financial provision in terms of section 24P of NEMA for
concurrent rehabilitation. The funds have further never been put to use
for any operational reason, and are housed with the Bank of Baroda in

line with their statutory purposes.

The only funds that have been utilised (and | submit lawfully so) form
part of the surplus funds held in trust — i.e. the amounts that exceed what
the Trusts are obliged by statute to hold in trust in accordance with

section 24P of NEMA.

This Court will be called to pronounce upon the frustees’ interpretation
of the legislative regime which 1 have set out above, in the context of a
dispute between the trustees (and the mines) and QOUTA. This it will be
called upon to do in the context of a dispute concerning the proper
administration of the Trusts (and in circumstances in which the trustees
also dispute that OUTA has any interest in or standing to challenge that

administration}.

To the NDPP’s knowledge and as is evident from the OUTA papers,
there are real factual and legal disputes between OUTA and the trustees
as to whether and to what extent funds have been used, for what
purpose and whether or not there was an entitliement to use the surplus

funds.

| am advised that the purpose and objects of Chapter 6 of POCA, in

which applications for preservation orders fall, include the removal of
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52,

53.

54,

incentives for crime, deterrence of the use or allowance of the use of
properly in a crime, elimination or incapacitafion of the means by which
a crime may be committed, and advancement of the ends of justice by

depriving those involved in the crime of the property concerned.

It would appear that no decision has been made to institute criminal
proceedings agéinst myself or Moopanar, or any of the other trustees.
There is an on-going dispute between QUTA and the applicants as to
the proper administration of the Trusts, which has yet to be determined

by this Court.

In this context, the granting of a preservation order plainly does not
accord with the objects and purpose of Chapter 6 of POCA. Moreover,
a forfelture order in these circumstances would cause the Trusts and the
Mines to be in immediate, and irevocable, breach of NEMA and its

regulations, as well as the MPRDA.

Moreover, | am advised that the NDPP has failed to meet either of the
threshold requirements to engage section 38(1) and (2) of POCA, since
the NDPP has not established that the Property constitutes an
“instrumentality of offence” nor that it is the “proceeds of unlawful

activity". | will deal with each in turn.

Property does not constifute “instrumentality of offence”

55.

| am advised that “instrumentality of offence" is defined in POCA as “any
properly concerned in the commission or suspected commission of an

offence” which is contained in Schedule 1.
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56.

57.

58.

59,

60.

At the outset, it bears emphasis that the offence contained in the NEMA
regulations does not appear in Schedule 1, nor does Schedule 1 refer to
any broader category of “unlawful activities® or “contravention of
legislation®. Accordingly, | am advised that for the NDPP could only have
asserted and endeavoured to establish that the Property was an

“instrumentality” of the offences of theft and fraud.

| am advised that the Supreme Court of Appeal has recently confirmed
that for property to constilute an instrumentality, there must be a
reasonably direct link between the crime committed and the property and
“flin a real or substantial sense the property must facilitate or make

possible the commission of the offence™.

The NDPP has not established a direct link between the Property and

the supposed crimes.

The entirety of the NDPP's case is that one payment was made out of
interest accrued on the Optimum Trust funds to the Optimum Coal Mine
for concurrent rehabillitation purposes and a portion of the Koornfontein
Trust's funds were used as security for a loan granted to the
Koornfontein Mine by the Bank of Baroda for concurrent rehabilitation,

but the loan amount was thereafter repaid and the security released.

| am advised that the kinds of property which the courts have held were

instrumentalities of offences include the following: a house adapted and

Natlonal Director of Public Progsecutions v RO Cook Properties (Pty) Ltd; National
Director of Public Prosecutions v 37 Gillespie Street Durban (Pty) Ltd and
Another; National Director of Public Prosecutions v Seevnarayan 2004 (2} SACR
208 (SCA) fn para 31.
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61.

62.

equipped to manufacture or sell drugs; a ski-boat and the diving
equipment used to harvest perlemoen; and a houss used to sell liquor

unlawfully.

The Property in this case is not of a similar nature. |1t was not the
instrumentality of the offence in the sense that the funds held in trust
were not the means by which the alleged theft or the alleged fraud were
perpetrated, nor did the money held in trust facilitate the alleged

commission of those crimes.

| respecifully submit it would amount to an absurdity if it were found that
all of the money held in trust in the accounts, in accordance with the
statutory regime described above, is the instrumentality of an offence
(and thus subject to forfeiture). This would be tantamount to saying that
where money is stolen or misappropriated from a pension fund or from
a bank account, the entire contents of the pension fund or bank account,
even the funds that were not stolen, would be subject to forfeiture as the

funds were an instrumentality of the offence.

Accordingly, | am advised and respectfully submit that the NDPP has not
established the jurisdictional requirement of section 38(2)a) and so the

NDPP was not entitied to obtain a preservation order on this basis.

Property does not constitute “proceeds of uniawful activity”

64.

| am advised that POCA defines “proceeds of unlawful activity” as

follows:
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65.

66.

67.

68.

“any property or any service, advantage, benefit or reward which
was derived, received or retained. directly or indirectly, in the

Republic or elsewhere, al any time before or after the
commencement of this Act, in connection with or as a result of
any unlawful activity carried on by any person, and includes any
property representing property sc derived.” [Emphasis added]

| understand that “unlawful activity” is defined as “conduct which

constitutes a crime or which contravenes any law’.

It bears emphasising again that there is a real dispute between the
trustees of the Trusts and OUTA as to whether or not there has been
any contravention of NEMA, the MPRDA or the ITA. But even accepting
for present purposes that there was such a contravention or an offence
committed (which | deny and which | will address in greater detail below),
the NDPP would still be required to establish that the money held in trust

in the Trusts is the ‘proceeds’ of such activities.

| am advised that these two definitions require the NDPP to establish
that the Property is “derived, received or retained" as a resuit of or in
connection with the unlawful activity. This means that the receipt of the
property or benefit must flow, either directly or indirectly, from that

unlawful activity in some way.

That is plainly not the case here. The Property is the entire content of
the Trusts’ funds. As | set out earlier, control over the Trusts was handed
over from Glencore, following the acquisition of the Optimum and
Koornfontein Mines by Tegeta. Thereafter, the contents of the Trusts’

accounts were transferred from Standard Bank and Rand Merchant
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69.

70.

71.

/

Bank into the new accounts opened for each of the Trusts with the Bank

of Baroda.

The basic capital reserves of the Trusts, which form the bulk of the
Property, have always been trust property and have always existed. The
capital reserves earn interest as a result of their investment in the various
accounts. The Property comprises those capital reserves, any surpluses

and tha interest earned.

No part of the Property can be said to have been derived, received or
retained as a result of or in connection with any unlawful activity alleged
by the NDPP — that is, the commission of a fraud or theft, and the
contravention of NEMA, the MPRDA or the ITA. The Property pre-
existed any such allegations, and will continue to exist, regardiess of

who is in control of the Trusts,

Accordingly, | am advised and submit that the NDPP has failed to meet
the second jurisdictional requirement for a preservation order in terms of

section 38(2)(b).

R Summation

72.

| am advised that the NDPP has, accordingly, failed to establich on
balance of probabilities that any crimes have been committed and has
also not met either of the jurisdictional prerequisites for obtaining a
preservation order. If the NDPP cannot meet those prerequisites now, it

will also not be able to meet the prerequisites for a forfeiture order.
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73.

74.

75.

In any event, the Property by its very nature is not susceptible to
preservation or forfeiture. The Property does not belong {o the mining
companies or to the trustees — the Property is held in trust, and managed
by the trustees, on behalf of the Minister and the DMR, as securlty for a

mine’s rehabilitation and remediation obligations.

lts preservation and/or forfeiture will not promote the objects and
purpose of POCA in circumstances in which the essence of the dispute
between OUTA and the applicants, which is the foundation for the
NDPP’s application, is one of the proper administration of the Trusts. It

is not a criminal matter — it is a commercial dispute.

As | mentioned above, even if there is a real or genuine concern about
the administration or possible dissipation of the Property (which | deny),
that is already fully addressed by the OUTA interdict.

76.1.  In terms of the OUTA interdict, the Trusts’ funds are to be
maintained in interest-bearing accounts held with the Bank of
Baroda, and no person, including the trustees of the Trust may

access those funds.

75.2.  The Property is essentially already “frozen”. If the NDPP or any
other person with a sufficient interest is dissatisfied with the
Order, then that person should approach this Court to have it

discharged or varied.

COMPLIANCE WITH PARAGRAPHS 11 AND 12 OF ORDER
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76. | respectiully submit that the applicants have complied with paragraphs
11 and 12 of the Order.

77.  Paragraph 11 of the order makes provision for the present application. it
stipulates that —

“Any person who is affected by the order may on good cause
shown, apply for reconsideration. Such application shall be made:

1.1 ..

11.2  in other instances, upon at least 7 days notice to the
Applicant and all other persons identified in this order as
being persons who may have an inferest in the property”.

78.  Paragraph 12 of the Order provides that -

“Such an application must be made not later than 8 days after the
person applying for reconsideration becomes aware of the
existence of the order, or within such further period as the court
may consider reasonable, bearing in mind the underlying
objectives of Chapter 8 of the Act.”

79.  The application has been brought on at least seven days’ notice to the

NDPP and other interested parties.

80. The Order was granted on 8 March 2018. The applicants became aware
of its grant, (but not the full extent of the papers) around 12 March 2018.
The papers were only served by the sheriff much later, on the trustees’
attorneys of record in the OUTA matter (Mr Vasco de Oliveira), on
Monday, 26 March 2018. As Mr de Oliveira was away from the office,
this was only brought to the attention .of our current attorneys of record

in this matter, Mr Pieter van der Merwe, telephonically, on Tuesday, 3
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81.

82.

83,

April 2018. In this regard, | attach hereto confirmatory affidavits of Mr De

Oliveira and Mr van der Merwe, as annexures “‘PG15.1" and “PG15.2".

| am advised that section 39(1) of POCA requires the NDPP to give
notice of the grant of a preservation order to all interested parties “as

soon as practicable affer the making of the order”.

Section 39(2) stipulates that such notice must be served by the Sheriff

of this Court, in the same way in which a High Court summons is served.

Accordingly, | am advised and respectfully submit that the eight days
within which this application was required to be brought in terms of the
Order only commence running from the date on which the Order is
served on the applicants by the Sheriff, as required by section 39(1) and
(2) of POCA. Since service by sheriff was only affected on 26 March
2018, | respectfully submit that this application has been brought well

within the eight days provided in paragraph 12 of the Order.

However, if this is not the case (which | deny), paragraph 12 of the Order
provides in the altemative for the application to be launched within such
reasonable time period as this Court may determine. | respectfully

submit that this application has been launched within a reasonable time.
84.1.  The Order was granted on 8 March 2018.

84.2. The applicants were first alerted fo the existence of the Order
on or about 12 March 2018 as a result of a letter received from
Tabacks Attorneys, who act on behalf of the Bank of Baroda, a

copy of which is attached as annexure “PG16". Mr De Oliveira
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responded on behalf of the applicants the following day, alerting
the NDPP to the fact that the applicants had not received the
Order or the papers, and requesting that same be provided by
14 March 2018. A copy of that letter is attached as annexure

“PG17".

84.3.  Itwas only on 16 March 2018, over a week after the grant of
the preservation Order, that the NPA, presumably acting on
behalf of the NDPP, provided Mr De Oliveira with a copy of the
Order, unknowingly whether it was a full set of the papers. In
this regard, | attach a copy of the email from the NPA, marked

annexure "PG18".

84.4.  As soon as the applicants became aware of the Order, we took
legai advice on it and what steps could be taken. The applicants
then briefed our current attorneys and counsel who would act

in this matter.

84.5.  As | mentioned above, it would appear that the Order and the
papers were served by the sheriff on Mr De Oliveira’s offices on
26 March 2018. On 22 March 2018, Mr De Oliveira wrote to the
National Director of Public Prosecution, confirming that he no
fonger acts for the trustees of the Trusts and furnished them
with the atiorney of record contact details. In order not to
duplicate the annexures, | refer the honourable court to
Annexure “PG31" attached hereto which is a letter received

from Tabacks, dated 2 Aprit 2018. Mr De Oliveira's letter dated




Flis

Ny

84.8.

84.8.

84.9.

22 March 2018 is an annexure to this letier. The NDPP was
therefore aware that Mr De Oliveira did not act on behalf of the
trustees of the Trust in this matter yet they nevertheless served

the Order by sheriff at Mr De Oliveira’s offices.

Before the applicants and their legal team became aware of
service on Mr De Oliveira’s office, Mr van der Merwe sent a
letter to the NDPP on 2 April 2018 requesting service of the
papers via email. | attach a copy of that letter as annexure
“PG19". Notwithstanding this request, to date, the papers have

not been provided to Mr van der Merwe.

On the basis of the requirements of section 39(1) and (2) of
POCA, as well as the NPA's email which indicated that formal
service of the Order would be effected by Sheriff, this
reconsideration application was not finalised until we became
aware that the Order had in fact been served. This was only
confirmed on Tuesday, 3 April 2018 and this application was

instituted without deiay.

If it is the case that the time period commenced running before
26 March 2018, | respectfully submit that there has been no
unreasonable delay from when the applicants first became
aware of the Order and this application has been brought within

a reasonable time.

Accordingly, to the extent that it may be necessary, the

applicants ask this Court to condone any non-compliance that
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there may have been with the provisions of paragraphs 11 and

12 of the Order.

85. In any event, the terms of the Order cannot override the provisions of
Rule 6(12)c) which allow parties to seek reconsideration of orders

obtained ex parte.

GENERAL PRINCIPLES FOR RECONSIDERATION

86. | have been advised that, in reconsidering an order granted in the
circumstances of the present case, this Court enjoys a wide discretion.
The determination is made mindful of the purpose of a reconsideration,
which is to afford an aggrieved party a mechanism designed to redress
imbalances in, and injustices and oppression flowing from, an order

granted in its absence.

87. | am further advised that the principles regulating the reconsideration of
an ex parfe application by a person affected by the order are well

established and include the following:

87.1.  All material facts which might influence a court in coming to a

decision must have been disclosed in the ex parte application;

87.2. The non-disclosure or suppression of facts need not be wilful or

mala fide to incur the penalty of rescission;

87.3. A court, apprised of the true facts, has a discretion to set aside

the order or to preserve it.
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88,

87.4.  Unless there are very cogent, practical reasons why an order
should not be rescinded, the court will frown upon an order
obtained ex parfe on incompletle information and will set it
aside, even if relief could be obtained on a subsequent

application by the same applicant.
87.5.  Ex parte applications must be brought in good faith.

Having regard to all the circumstances of the application brought by the
NDPP, it is apparent that thé preservation proceedings are vexatious
and baseless. The conclusion Is lrresistible that mala fides is involved

and the application amounts to an abuse of the process of court.

88.1.  The NDPP's function is not merely to accept allegations levelled
against parties in civil proceedings as the truth, but is expected
to do its own independent investi_gations fo come to a
conclusion. All of the independently established facts then need
to be presented to a court required to make a finding. As | have

described above, the NDPP simply failed to do this.

88.2.  The Order ought to be considered also in its underlying context.
The application was launched on 6 March 2018, and set down

for hearing on 8 March 2018.

88.3.  Earlier this year, the NDPP brought an urgent ex partfe
application for a preservation order against certain immovable
property and funds allegedly held by various companies and

individuals associated with the Oakbay Group (in which Tegeta
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88.4.

88.6.

88.7.

88.8.

88.9.

and thus the Optimum and Koornfontein Coal Mines fall), as

well as the Bank of Baroda.

This order was granted on 18 January 2018 by his Lordship Mr

Justice Jordaan (“the Estina Order").

After sarvice of the Estina Order, certain of the companies and
individuais concerned (as well as the Bank of Baroda) brought
reconsideration applications, which were heard on 1 and 2

March 2018,

The applicants in those matters argued that the NDPP had
falled to disclose substantial and primary facts, had referred to
files of documents evidencing the unlawful activities but had
failed to place those files (or any other relevant documents) into
evidence, the NDPP did not provide any evidence ‘that the
averments made were correct, and, once again, the NDPP
referred to documents and accepted their correctness without
attempting to conduct any investigation into the veracity thereof,

thereby ignoring the basic principles of civil procedure.
Judgment was reserved until 9 March 2018.

In the interim, the NDPP sought and obtained the present

preservation order on 8 March 2018.

Cn 9 March 2018, his Lordship Mr Justice Jordaan granted all

of the reconsideration applications and set aside the
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90.

preservation order he had granted, and the NDPP was ordered

to pay the costs of the application.
88.10. attach as annexure "PG20" a copy of Jordaan J's order.

The NDPP was well aware that judgment on the reconsideration of the
Estina Order would be handed down on 9 March 2018. Notwithstanding
that fact, the NDPP launched the preservation proceedings in respect of
the Trusts in a similar manner and even went so far as to ensure that the
preservation order was set down and determined one day before
judgment was handed down. It was clear to those arguing the Estina
matter that the judgment in all likelihood was to go against the NDPP. It
would appear that the rushed launch of the present application was a
political manoeuvre with a vexatious intent, and was intended to obtain
an order the day before judgment and the day before it appeared likely

that the Estina Order would be set aside.

Having regard to the Estina matter as well as this application, | am
advised that this Court ought to exercise its discretion in favour of
reconsidering and setting aside the preservation order, and that the
NDPP’s actions should be sanctioned with an appropriate punitive costs
order. The NDPP is specifically required to state in any affidavit filed in
opposition to this application the names of each and every one of the
senior officials who authorised the launch of the preservation application
and who were a party to that application. Should it fail to do so, the

applicants will seek a punitive costs order against Mr Molelle, de bonis

propriis.




)

AD SERIATIM RESPONSE TO NDPP'S AFFIDAVIT IN THE

PRESERVATION APPLICATION

N.

02.

| do not intend to address each and every allegation made and, to the

extent that | do not do so, they should be taken to be denied.

Ad paragraphs1to 5§

92.1.

92.2,

92.3.

924

| note that Mr Molelle states that he is duly authorised by the

NDPP to bring the preservation application on his behalf.

As | have indicated above, the applicants intend to ask this
Court for a punitive costs order against Mr Molelle in his
personal capacity, and/or jointly and severally with all persons
in the office of the NDPP who instructed and authorised the

bringing of this application.

| refer to what is set out above and call upon Mr Molelle to state
who at the NDPP instructed and authorised the bringing of the
application and to put up the necessary authority authorising
the bringing of the application. Should he fail to do so, it will be
argued that Mr Molelle was acting vexatiously, on a frolic of his
own, and costs de bonis propriis will be sought against him

personally.

| deny that the facts contained in the affidavit fall within Mr
Molelle'’s personal knowledge and that they are true and

correct..
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93. Ad paragraphs 5 and 6

83.1.

93.2.

93.3.

,—) 93.4.

93.5.

93.6.

| note these allegations.

However, I also point out that the NDPP did not see fit to cite

any respondents in the preservation proceedings.

| am advised that notwithstanding the fact that the proceedings
wera brought ex parte, it is irregular for the NDPP not to have

cited a respondent,

Moreover, there was no basis at all to proceed ex parte. This
was simply a stratagem to obtain an order on impermissible

evidence behind the backs of those affected by it.

| say this for the reason that there was absolutely no possibility
of the funds being dissipated if notice was given to, infer alia,
the trustees of the twe Trusts of the bringing of the application.
This is clearly because the funds in issue are the subject of an
interim court order and cannot be accessed, let alone

dissipated.

There was no risk of dissipation of the assets and the only
reason that the NDPP proceeded to bring the application ex
parte was because it knew that if the proper facts were put
before the Court by way of opposition, it would not succeed in

obtaining the Order.

94. Ad paragraphs7to 9
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95,

986.

94.1. The primary purpose of the Property is not only to make
financial provision upon decommissioning of mining activities,
but also for rehabilitation upon premature closure and post

closure coverage of latent or residual environmental impacts.

94.2. Save as aforesaid, | {ake no issue with these paragraphs.

Ad paragraphs 10 and 11

95.1. | admit these paragraphs.

95,2 | refer this Court to annexure “PG6” attached above, whichis 2

copy of the QUTA interim interdict order.

Ad paragraph 13

96.1. I note the contents of this paragraph.

06.2.  However, | also note that the NDPP states that the Order also
seeks to compel the surrender of the Property to the curator
bonis and to compel the full and proper disclosure of
information and documents pertaining to the Property to that
curator bonis. A slavish adherence to some copied precedent
appears at work here, belying any real thought or responsibility

to the court on the part of the deponent.

96.3. Howaever, this is coniradicted by the very terms of the Order as
well as allegations made later on in the NDPP’s founding
affidavit where the NDPP specifically states that it will not seek

the appointment of a curator bonis.
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97.

98.

99,

Ad paragraphs 14 to 16

| take no issue with these paragraphs.

Ad paragraphs 17 to 19

98.1. | admit these paragraphs fo the extent that they accurately set
out the legislative framework of POCA.

98.2.  For the reasons set out elsewhere in this affidavit, I deny that
the NDPP has met the threshold requirements of section 38(2)
or any of the other requirements for purposes of section 38 of
POCA.

88.3. Save as aforesaid, | deny these paragraphs.

Ad paragraph 20

99.1. | deny that the applicant has satisfied either of the threshold
requirements for purposes of section 38(2).

99.2.  lalso deny that the NDPP has established any of the elements
of the crimes of fraud and theft.

99.3. | deny further that the NDPP has established that a

contravention of any of the relevant legislation has occurred,
nor. that any contravention that may have occurred (which is
denied) rises to the level of a criminal offence for purposes of

POCA.

100. Ad paragraphs 21 to 28




101.

100.1.

100.2.

| note that the foundation of the NDPP's application rests on
allegations made in the Public Protector's State Capture
Report, as well as the allegations made in the QUTA main

application.

For the reasons set out elsewhere in this affidavit, | deny that
the NDPP is entitled to rely on the Public Protector's Report in

the circumstances of this case.

Ad paragraphs 29 to 51

101.1.

101.2.

To the extent that these paragraphs accurately set out the
legislative framework contained in the MPRDA, NEMA and its

regulations as well as the ITA, | admit them.

However, there are several aspects of the legislative regime
that | wish to draw to this Court’s attention, and which have

been omitted from the NDPP’s description:

101.2.1. First, under the previous legislative regime in terms of
section 41 of the MPRDA and regulations 53 and 54
of the MRPDA regulations, no provision was required
to be made for annual rehabilitation and the whole
amount of financial provisioning required could be
held in a trust fund. Once the regime changed and
became govened by NEMA and its financial

regulations, the scope of the financial provisioning
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101.2.2.

101.2.3.

101.2.4.

101.2.5.

was extended to include ‘concurrent’ rehabilitation

costs.

Second, with effect from 20 November 2015, the
financial provisioning required of the holders of mining

rights became regulated by the NEMA regulations.

Third, for purposes of the NEMA regulations, the two
mining companies which are the respective

beneficiaries of the Trusts constitute “Holders”.

Fourth, and most importantly, the bulk of the new
dispensation for financial provisioning is not
applicable to those defined as “holders® — namely,
those who already held mining rights on 20 November
2015 (which includes the two mining companies).
Regulation 3 makes it clear that only Chapter 4 (which
consists of the transitional arrangements contained in
regulation 17) and Chapter 5 (which sets out the
offences and penalties for non-compliance in
regulations 18 and 19) apply to holders such as the

Optimum and Koornfontein Mines.

Regulation 17(4) provides that any financia! provision
which has approved under the previous regime must
be regarded as approved under the new regime,

provided that it is reviewed and aligned with the
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101.3.

101.2.6.

101.2.7.

provisions of the regulations in accordance with

regulation 17(5) and (10) and annually thereafter.

Regulation 17(5) set out a timeframe within which that
review was to take place. However, that subregulation
was subsequently repealed on 26 October 2016. The
new regulation provided a holder, such as the
Optimum and Koornfontein Coal Mines, with a period
of 39 months within which to comply with the
regulations (as amended). This means that the Mines
have until 19 February 2019 to review and adjust their

current financial provisioning.

There can thus have been no offence committed in
terms of regulation 18(2) in circumstances in which
the mining companies and/or the trustees are not yet
obliged to carry out the review and adjustment

required.

With regard to section 37A of the [TA, | wish to draw to this

Court’s attention the fact that the obligation to conduct a frust in

accordance with its provisions only affects the question of

whether cash paid to the trust can be deducted from the

company and/or trust's income for tax purposes. It does not

create a self-standing obligation nor does non-compliance

create an offence.
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102.

101.4. The only offence which is created by section 37A read with
section 234 of the Tax Administrafion Act 28 of 2011 is non-
compliance with the provisions of section 37A(10), to the extent
that there is a fallure to a report to the Director-General of.the
National Treasury. This is not the realm in which the applicants

find themselves.

101.5. Accordingly, | deny any implication that the applicants have
breached any of these provisions or that any offence has been

committed.

101.6. | also wish to emphasise that the contents of this legisiative
regime and the question of whether the applicants have
contravened it in any way are the very issues which this Court

will be called upon to determine in the OUTA main application.
Ad paragraphs 52 to 59

102.1. 1deny that these paragraphs are at all relevant to the NDPP's

preservation application.

102.2. In any event, all of these events occurred prior o Tegeta's

purchase of the Optimum and Koornfontein mines.

102.3. The NDPP here appears to ask this Court to unscramble the
transaction by which Tegeta purchased the Optimum and
Koornfontein Coal Mines and thus gained control of the Trusts,
which this Court Is not permitted to do.
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103.

104.

Ad paragraphs 60 to 62

103.1.

103.2.

Save to state that the Koornfontein Trust's funds were held by
Rand Merchant Bank before they were transferred to the Trust's

Bank of Baroda account, | admit these paragraphs.

| confirm that the transfers of the funds to the Bank of Baroda
accounts were authorised by the DMR. | refer this Court to
annexures “PG11.1", "PG11.2", “PG13.1° and “PG13.2"

attached above.

Ad paragraph 63

104.1.

104.2.

104.3.

104.4.

| repeat what | said above regarding the NDPP’s reliance on the

State Capture Report.

To the extent that these paragraphs accurately report what was

said by the Public Protector, | admit them.

However, | deny that the Public Protector is correct in her
interpretations in the Report. The Pubiic Protector makes
reference to various movements, transfers and withdrawals of
amounts from the various Baroda accounts, but the Public
Protector fundamaentally misconstrues what these transactions

mean.

The applicants have absolutely no control over any of the

transactions that occurred, did not authorise any of them and,
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104.5.

104.6.

104.7.

104.8.

in fact, those transactions referred fo had no impact on the

Trusts’ funds.
| say so for the following reasons.

As | have set out in detail above, the Optimum Trust's funds
were transferred, with DMR approval, from the Trust’s Standard
Bank account/s to the Trust's new account/s opened with
Baroda. The Koornfontein funds were similarly transferred from

Rand Merchant Bank to Baroda.

Baroda was required to invest those funds, and it was
negotiated and agreed that the funds would be held on fixed
deposit and would earn interest at the rate of 8% per annum. In
thie regard, | attach as annexure “PG21" a copy of an email
from the Bank of Baroda to Ms Ragavan, confirming this
interest rate. Ms Ragavan has also deposed to a confirmatory

affidavit which will be filed with this affidavit.

| understand that this was a more favourable interest rate than
those generally paid by other banks. For example, whilst the
Optimum Trust's funds were held with Standard Bank (while
under the control of the previous owners of the Mine), they
earned interest at the rate of between 5.8% and 6.6% during
2018, as is evident from the schedule attached as annexure

“PG22",
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104.9.

| understand, from my own experience, and from discussions

with Ms Ragavan, that Baroda does not operate as a clearing

bank in South Africa, but rather operates through Nedbank.

104.9.1.

104.9.2.

104.9.3.

104.9.4.

This means that Baroda does not operate physically
separate accounts for each of its clients, but rather
essentially lumps all of the money together In its
various accounts, and then allocates the money to
each client via the reflection of credits and/or debits
against the client’s 'account’ with Baroda. This is

largely a function of journal entries and book-keeping.

Baroda operates one main current account with
Nedbank, into which it receives all payments to any of

its clients.

All amounts to be paid over to Baroda are paid into
this main current account, and Baroda then allocates
the payments to its respective clients’ ‘accounts’ as a
credit in the client's favour. | annex a copy of an
affidavit filed by the Bank of Baroda in the Estina
matter to show how the pool account operated,

marked annexure “PG23".

| understand that the same would occur in respect of

Baroda’s investment accounts.
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104.9.5.

104.9.6.

104.9.7.

104.9.8.

Once the full amount of the Trusts’ funds was paid
over into the Baroda main current account {the
approximately R1,4 bilion and R280 million
respectively), the applicants have no control over
internal movements of those funds within and
between the various Baroda accounis that Baroda

operates for itself with Nedbank.

Notwithstanding any such movements, fluctuations or
withdrawals made by Baroda and reflected in
Baroda's Nedbank accounts, the Trusts’ accounts
remained the same — that is, every month, the
applicants received bank statements reflecting the full
capital reserve of the Trust funds transferred in 2016
as a credit in the Trust’s favour, which amount would

accrue interest annually at a rate of 8% per annum.

In this regard, | attach copies of the Trusts’ bank
statements as annexures "PG24" and “PG25". This
plainly demonstrate that no withdrawals from the

Trusts’ accounts occurred.

In June 2017, the investments matured and the
interest payable on each of the Trusts’ funds accrued.
Thereafter, the amount contained in each of the

Trusts (and reflected as a credit in the Trusts’ favour)
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104.8.9.

was the original capital reserve transferred plus the

interest accrued.

| also wish to point out that the amounts invested on
behalf of the Trusts with the Bank of Baroda matured
at the end of June 2017. However, on 6 July 2017,
Baroda purported to give notice to infer afia the
applicants that their accounts would be terminated on
17 July 2017. In this regard, | attach copies of the
termination notices addressed to each of the Trusts,

marked annexures “PG26.1“ and “PG26.2".

104.9.10.The applicants (amongst other companies) instituted

urgent interdict proceedings against the Bank of
Baroda to keep their accounts open and operational,
pending the determination of a main application in
which the applicants would seek o have the
termination notices declared unlawful. That interim
interdict was eventually granted on 9 October 2017 by
Makgoka J.

104.9.11.In the interim, it came to the trustee’s attention that

the Trusts’ funds had not been reinvested by the Bank
of Baroda, but were instead credited to the Trusts’
current accounts. At that stage, we were of the view
that the funds would be automaticalty reinvested by

Baroda. However, when we became aware that they
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104.10.

104.11.

104.12.

had not been, | drew this to the Bank’s attention in
letters on behalf of each of the Trusts on 4 October
2017, copies of which are attached as annexures
“PG27.1" and “PG27.2". However, the trustees then
realised that the terms of the OUTA interdict
prohibited them from dealing with the funds in any
manner, and so those instructions to Baroda were
subsequently withdrawn, as is recorded in annexure

“PG27.3".

Accordingly, | respectfully submit that the Public Protector, and
the NDPP, fundamentally misconstrue the facts. Whilst there
may have been any number of internal transactions between
the various Baroda accounts held with Nedbank, these are not
transactions that occurred within the Trusts’ accounts held with
Baroda. This is manifest from the Trusts’ bank statements. It

means that there was no depletion of the trust funds.

At no stage, therefore, since the funds have been held with
Baroda, have the trustees accessed, withdrawn or fransacted
in respect of the funds held in trust on behalf of the Optimum
and Koornfontein Trusts (barring the Koornfontein loan and

security transaction which | have addressed elsewhere).

On a proper understanding of the facts which I have set out
above, | submit that no conclusion of wrongdoing can be drawn

from the Public Protector's Report. Had the NDPP investigated
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105.

106.

104.13.

these allegations fully, it would have realised that this was the

case.

Save as aforesaid, | deny the contents of these paragraphs,
and particularly the implications, submissions or conclusions

that the NDPP seeks to draw therefrom.

Ad paragraph 64

For the reasons set out elsewhere in this affidavit, | deny that the Public

Protector’s report “clearly demonstrates” any such thing and | also deny

that they constitute “findings”.

Ad paragraphs 65 to 67

106.1.

106.2.

106.3.

For the reasons set out elsewhere in this affidavit, | deny that
the trustees have contravened NEMA andfor its related

financial regulations.

In particular, based on what | have set out above, | deny that
the funds were not ring-fenced for purposes of investment and
capital growth. | further deny that the funds were used for

Tegeta’s operations.

| further deny the NDPP’'s quantum leap from possible
contraventions of the legislative regime to the offences of fraud
and/or theft. The actus reus of the offences is not described. A

mere criminal and pejorative label is employed, in the air.
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106.4.

| am advised and submit that the NDPF has made out no case
for fraud or theft, as the NDPP has failed to establish or provide
any evidence that the funds were used or diminished in any
way. Furthermore, the NDPP is required to establish, at least
prima facie, that each element of these crimes has occurred.

The NDPP has entirely failed to do this.

107. Ad paragraphs 68 to 71

108.

107.1.

107.2.

107.3.

As | have already stated, the (mistaken) use of the R7.5 million
of the interest accrued on the Optimum Trust fund has been

declared to SARS and is being addressed.

| deny that this amounts to a contravention of legislation such
that the tax deduction could be considered to constitute the
“proceeds of untawful activity’. This is particularly so since
sections 37A(7) and (8) provide a mechanism to recover such

amounts.

Save as aforesaid, | deny these paragraphs.

Ad paragraphs 72 to 74

108.1.

108.2.

| have already addressed the NDPP’s misplaced reliance on
the OUTA main application as the basis for its preservation

application.

The NDPP failed to take this Court completely into its

confidence concerning the extent to which the allegations relied
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upon in the OUTA main application are disputed by the
applicants and also failed to bring to this Court’s attention the
fact that the OUTA main appiication remains sub judice, having

been set down for hearing only on 31 May and 1 June 2018.

108.3. 1am advised and respectfully submit that the NDPP’s material
and deliberate non-disclosure in this regard should taint the
entire preservation application, and must result in the discharge

of the Order.
109. Ad paragraph 74.6

109.1. | have fully addressed the circumstances under which a portion
of the interest accrued on the Optimum Trust funds held with
Standard Bank was mistakenly accessed and used to pay a

rehabilitation contractor.

109.2. Ms Ragavan was duly authorised to transact on the accounts
as she was a duly appointed signatory on the accounts and was
also authorised to do so on behalf of the Trusts. In thig regard,
| attach as annexures “‘PG28” and ‘PG29" various
correspondence with Standard Bank confirming this, as well as

the authority provided to Ms Ragavan by the Trust.
109.3. Save as aforesaid, | deny this paragraph.

110. Ad paragraphs74.7 and 74.8
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111.

110.1.

110.2.

110.3.

| admit that Tegeta sought consent from the DMR to release
certain of the funds held by Koornfontein Trust for purposes of

rehabilitation.

110.1.1. | attach a copy of the letter to the DMR dated 4 May

2016 as annexure “PG30.1".

110.1.2. | deny expressly that the request is in any way

unclear.

110.1.3. lalso deny, for the reasons set out elsewhere, thatthe

request to access the funds was unlawful. .

110.1.4. On 5 May 2016, the DMR responded, giving consent
subject to certain conditions. A copy of the DMR's

response is attached as annexure “PG30.2".

After approval from the DMR had been obtained, the
Koornfontein Mine elected not to access the funds, and instead
sought a loan from. the Bank of Baroda to cover the costs of

rehabilitation.

Save as aforesaid, | deny these paragraphs and | particularly
deny any of the implications or conclusions of untawfulness

which the NDPP seeks to draw therein.

Ad paragraph 74.9

111.1.

t admit the contents of this paragraph as a matter of fact, but [

deny any implications or inferences of unlawfuiness which the
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111.2.

NDPP seeks to draw therefrom for the reasons set out

elsewhere in this affidavit.

| also draw to this Court's attention the copy of the loan sanction

letter, attached above as annexure “PG10".

Ad paragraphs 74.10 to 74.12

112.1.

112.2.

112.3.

112.4.

It is notable that this is the first time that the NDPP indicates to
this Court that the allegations in the OUTA main application are

disputed. But it does so disingenuously.

It is evident from these paragraphs that the NDPP has not

attempted to investigate any of these allegations.

The NDPP bemoans the fact that no evidence was placed
before this Court in the OUTA main application to establish
what the funds were used for and whether rehabilitation was
undertaken. However, the NDPP has never asked the
applicants or the mines whether that was the case nor has it
ever asked the mines or the applicants for such documentation,
which could easily have been provided — and has in fact been

provided in this application.

| have also addressed in detail elsewhere in this affidavit why
the reasoning of the Public Protector’s report is flawed. The

same flaws are replicated throughout Lange's report.
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113.

112.5. For the avoidance of doubt, | repeat that the funds were held in
ring-fenced, interest-bearing accounts, as is evident from the
bank statements | have attached above. The funds remain
ringfencéd even if the bank uses the funds for its own purposes,
as banks do- it is the essence of banking- as long as the funds

continue to stand to the credit of the trusts as they do.

112.6. To the extent that these paragraphs accurately reflect the
applicants’ defences in the OUTA application, | admit them.
However, | deny any implications of wrongdoing and |
respectfully submit that the NDPP has been disingenuous in its
presentation of the nature and sxtent of the applicants’

defences.
112.7. Save as aforesaid, | deny the contents of these paragraphs.
Ad paragraph 75

113.1.  For the reasons set out above, | deny that all of the allegations

in these paragraphs are undisputed.

113.2. In particular, | deny that the applicants attached no proof to the
satisfaction of the Court that actual rehabilitation was
conducted or as to the terms of the loan agreement and
rehabilitation work to be carried out. | have addressed this
aspect fully, but | emphasise again that the Court has not
considered or determined the OUTA main application, and has

made no such finding.
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114.

118.

113.3.

113.4.

113.5.

| have already provided a full explanation regarding the
mistaken access to R7,5 million of the interest accrued on the

funds held with Standard Bank.

With regards to the Koornfontein Trust funds, | have provided a
full explanation as to the reasons for seeking access to the
funds and the loan, and | have emphasised a number of times
that the Joan was not ultimately utilised, was repaid with interest
and the security held over a portion of the Trust's funds was

released.

Save as aforesaid, | deny this paragraph and its

subparagraphs.

Ad paragraphs 76 to 80

114.1.

114.2,

[ am not a lawyer and so | cannot confirm the legal principles
set out in these paragraphs. However, | do not take issue with

the legal duty as set out.

I deny that the trustees have failed to act in accordance with

these principles.

Ad paragraphs 81 to 84

115.1.

115.2.

| have éddressed these paragraphs fully elsewhere in this

affidavit.

Save as aforesaid, they are denied. In particular, | deny that

there has been a contravention of the legislation and | deny that
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116.

the transactions referred to amount to fraud or theft of trust

funds.

115.3. The NDPP has entirely failed to establish that these alleged

crimes have occurred.
Ad paragraphs 85 to 90

116.1. Inlight of all the facts that | have set out in this affidavit and the
explanations provided, | submit that no inference of unlawful
conduct on the part of the applicants has been, or can be,

established by the NDPP.

116.2. The NDPP has not established that there has been any
misappropriation of the Property, and any such assertion is
plainly controverted by the bank statements put up by the

applicants.
116.3. | deny in particular that:

116.3.1. Significant funds have been withdrawn or accessed —
as | have set out elsewhere, interest accrued on the
Optimum Trust's funds was mistakenly accessed and
used to pay a rehabilitation contractor. No other

withdréwals have occurred from either of the Trusts.

116.3.2. The NDPP cannot conclude that evidence “fo the
satisfaction of the Courf" has not been provided in the

OUTA application.
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117.

118.

116.4. | accordingly deny that the trustees' actions were unlawful or
detrimental to the fiscus in any way. The Trusts’ funds remain

fully in tact.

116.5. In fact, it is the impact of this preservation order and any
possible forfeiture proceedings that will be hugely detrimental
to the fiscus and which would amount o a direct contravention

of the relevant |legislative provisions.

116.6. | specifically deny that the NDPP has established reasonable,
or any, grounds for believing that the trustees have contravened
the provisions of NEMA or its regulations or that they have

committed fraud and/or theft.
116.7. Save as aforesaid, | deny these paragraphs..
Ad paragraphs 91 to 94

For the reasons set out above, | deny that the Property constitutes the

proceeds of unlawful activities.
Ad paragraphs 95 to 106

118.1. For the reasons set out elsewhere in this affidavit, | deny that
the Property constitutes an instrumentality of the offences

enumerated or any other offence.

118.2. Moreover, | wish to emphasise again that the NDPP is quite
simply unaware of the actual legislative regime in place (or has

failed to disclose its true position to the Court).
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119.

120.

118.3.

118.4.

Regulation 17(5) of the NEMA regulations was repealed and
replaced as long ago as October 2016. The replacement
regulation 3 provides a considerably longer time period for
compliance — namely 39 months — which means that the mining
companies in this case (and thus the trustees) are only required

{o comply by February 2019.

For this reason, as well as the detailed explanations set out in
this affidavit, | deny each and every one of the observations

and/or submissions made by the NDPP in paragraph 106.

Ad paragraphs 107 to 110

119.1.

119.2.

t note the contents of these paragraphs.

For the reasons set out above, | deny that the Property is

susceptible to forfeiture.

Ad paragraphs 111 to 115

120.1.

120.2.

| am advised and submit that it is irregular, impermissible and
ultra vires POCA for the NDPP not to have sought the
appointment of a curator bonis to operate and manage the

Property in the interim.

| deny in particular that it was open to the NDPP and to
Nedbank to reach the agreement that has been reached —
particularly in circumstances in which the NDPP does not take

the Court fully into its confidence as to the terms of that
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121.

122.

120.3.

agreement, its statutory basis and how such an agreement

ensures the adequale protection of the trust Property.

Accordingly, | deny that the NDPP was entitled to conclude
such an agreement with Nedbank. | also deny that the NDPP is
entitled not to seek the appointment of a curator in these

circumstances.

Ad paragraphs 116 to 120

121.1.

121.2.

| note the contents of this paragraph.

This application is brought in terms of Rule 6{12)(c) of this

Court’s rules, read with paragraphs 11.2 and 12 of the Order.

Ad paragraphs 121 to 124

122.1.

122.2.

For the reasons set out above, | deny that the Order contains
all of the names of the interested persons. To the NDPP’s
knowledge, both the Optimum and Koornfontein Mines, as the
beneficiaries of the Trusts (and their respective business
rescue practitioners), plainly have an interest in these
proceedings as they will immediately be placed in breach of the
legislative regime in the event that the Property is forfeited to

the State.

In addition, Tegeta, as the holding company of the Mines plainly

also has an interest in these proceedings.
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122.3. | further deny that the NDPP has complied with the
requirements of section 39(1) and (2) of POCA. The Order was
only served on the applicants' former attorney of record on 26
March 2018, more than two weeks after the Order was granted.
In these circumstances, it cannot be said that the NDPP caused
the Order to be served “as soon as practicable” after the Order

was made.
122.4. Save as aforesaid, | deny the contents of these paragraphs.
123. Ad paragraph 125

For the reasons set out throughout this affidavit, | deny that the NDPP

was entitled to relief sought and granted.

URGENCY

124. The Order was obtained ex parte, and on an urgent basis. A fortiori, and
in terms of the Rules, the applicants are entitied, as a matter of urgency

to have the Ordef obtained set aside.

125. The NDPP’s application was manifestly not urgent. The entire
application is premised on so-called Yindings’ made by the Public
Protector — in her Report which was published in November 2016 — and
gllegations contained in the OUTA application — which was launched
during September 2017. The NDPP has thus been aware of these

allegations for a considerable number of months.
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126.

127.

128.

129,

130.

The NDPP was also plainly not entitled to approach this Court ex parte.
As | have set out above, there is no risk and can be no genuine fear of
dissipation of the Property since it is currently frozen under the OUTA

interdict (and has been since September 2017).

The preservation order is now in place, in circumstances in which it ought
not to have been granted, and is causing direct and immediate conflict

with the OUTA interim interdict. Forfeiture proceedings are imminent.

Moreover, it has come to the applicants’ attention that the Bank of
Baroda has undertaken to pay the Trusts’ funds over to Nedbank on
Friday, 13 April 2018. This was only brought to our attention on 2 April
2018. A copy of the letter from Tabacks Attomeys confirming this is
attached as annexure “PG31". The sapplicants will therefore,
simultaneously with the launch of this application, request an
undertaking from the Bank of Baroda that the funds will not be
transferred until this reconsideration application has been heard and

determined.

| am advised that this reconsideration application is manifestly urgent,
and the applicants need not do more to establish urgency than to point
out the fact that the preservation application was, in the NDPP’s opinion,
so urgent that it was launched, ex parte, and then argued and

determined two days later.

There is no more clear case for urgency than the present, which is
evident from the full factual circumstances | have been at pains to

demonstrate in this affidavit.
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131. |am advised that further legal argument in this regard will be addressed

at the hearing of this reconsideration application.

CONCLUSION

132. In all the circumstances, | respectfully submit that a proper case has
been made out for the relief sought in the notice of motion and the
applicants pray for an order in those terms.

G

7 DEPONENT

THUS SIGNED AND SWORN TO AT SA~oTON - ON THIS
_4™ DAY OF APRIL 2018, THE DEPONENT HAVING ACKNOWLEDGED
THAT SHE KNOWS AND UNDERSTANDS THE CONTENTS OF THIS
AFFIDAVIT, HAS NO OBJECTION TO TAKING THE OATH AND HAVING
SWORN THAT THE CONTENTS THEREOF ARE TRUE AND CORRECT
AND, THAT SHE CONSIDERS THE OATH TO BE BINDING ON HER
CONSCIENCE.

COMMISSION

MIGHELI.E ZIBAN!
Commissioner of O
Practising Attorney R S.A.
50 Rivonia Road
Sandton
2198
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REPUBLIC OF SOUTH AFRICA

MAGTIGINGSBRIEF
LETTERS OF AUTHORITY

Ingevolde Artikel 8(1) van die Wet op Beheer oor Trustgoed, 1988 (Wet 57 van 1983)
In terms. of Secticn 6(1) of the Trust Property Control Act, 1988 (Act 57 of 1988)

No: |T13693!07(T)
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OPTIMUM MINE REHABILITATION TRUST
IT 13693/07(T)
{“the Trust”)
RESOLUTION OF TRUSTEES PASSED ON 03 APRIL 2018,

Whereas:

1. The Trustees, on behalf of the Trust, intends opposing and/or applying for a
reconsideration application of an application Issued by the Director of Public
Prosecutions in the High Court of South Africa, Gauteng Division, Pretoria, under
Case number 14775/2018 {“the application”);

It was accordingly now resolved that:

— 2. Pushpaveni Ugeshni Govender or Reshma Moopanar (“they”) be and is hereby
> authorised with the power of substitution to undertake all such acts, things and
deeds as are necessary or proper to act on behalf of the Trust in the ahove

mentioned application.

3. They are further authorised to sign, conclude, execute and dellver all documents of
whatsoever nature, as required on behalf of the Trust, to properly oppose or settle
the application;

4, That Pieter van der Merwe of the firm Vian der Merwe and Van der Merwe Attorneys
in Pretoria be instructed to attend to the application as attorney of record and to act

on behalf of the Trust;
%ﬁﬂ
Pushpaveni Ugeshni Govender Reshma Moopanar
- Trustee Trustee
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KOORNFONTEIN REHABILITATION TRUIST
IT 7563/07(1)
(*the Trust”}
RESOLUTION OF TRUSTEES PASSED ON 03 APRIL 2018.

Whereas:

i. The Trustees, on behalf of the Trust, intends opposing and/or applying for a
reconsideration application of an application issued by the Director of Public
Prosecuticns in the High Court of South Africa, Gauteng Division, Pretoria, under
Case number 14775/2018 (“the application”);

It was accordingly now resolved that:

) 2. Pushpavenl Ugeshni Govender or Reshma Moopanar (“they”} be and is hereby
- authorised with the power of substitution to undertake all such acts, things and
deeds as are necessary or proper to act on behalf of the Trust in the above

mentioned application,
3. They are further authorised to sign, conclude, execute and deliver all documents of

whatsoever nature, as required on behalf of the Trust, to properly oppose or settle
the application;

4. That Pleter van der Merwe of the firm Van der Merwe and Van der Merwe Attorneys
in Pretorla be instructed to attend to the application as attorney of record and to act

on behalf of the Trust;
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Pushpaven! Ugeshni Govender Reshma Moopanar

Vs ) Trustee Trustee
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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

CASE NUMBER: ’
In the ex parte application of:

THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS Applicant

&) th-re:

The positive balance and any ‘interest aocrued in a!l accounts held by the

Bank of Baroda B’ank (currently under 'freezg in res lct of the -

) A Optlrnum Mine Rehabilitation Trust. e

-..-_..‘____. .

i Gurrent acoount: X 00'32*95&9:@ pm,,,,am
7 T

2 Fix_ed_ deposit accoun_is;:

9 0203 00006654 -
. e""‘"':"r-ma

) GAUTENQ. REG&HO
AFDEL tpaeat 8ufn_.q,=ﬂ
&‘ronm NG, 'KA

- 620208000 00 A
B Koomifontein Mine Rehabilitation Trust:

1 Curentaccount: - 520 202 000 00 618
© 2 Fixed ;depbéﬁ :éc,cb_l.mt: 920 203 QD_O 00 649 '
£ IN THE APPL]CATION FDR A PRESERVATION ORDER ]N TERMS OF S 33(1) .

OF THE PREVENTION OF ORGANISED CRIME ACT 121 OF 1998




)

on__ K GJJ-’\ , 2018,

Before Justice __ Rf\\% lﬁ ___, inchambers.

Having read the notice of motion, the fouriding affidavit and annexres, and having

'S heard counsel for the applicant

IT IS HEREBY ORDERED THAT:

The Property

1 This order relates the positive balance and any. interest ‘acerued in all

accounts, héld by the Bank of Bam fe{curently under 'fraeze’) andlor by

_-GFSTRAR OF THE

fgg&fﬁe ISUID AFRIKA' -
2 n ten'ns of sectwn 38(2) ofthe F’ravantmn of Orgamsed Cnnief RErtet-ef—l |
1998 (the Act), all persons with knowledge of this order ara. cher than as
required and pemmitted by this Order,_:prohlhlte_d from ,rer_no_vmg, taking
possession of or control over, disslp_ét!ﬁg. int'erférih with, d’fminisé'hing the
value of or dealing in any ofher En'an}jﬁer with any of the movable pmpgqy to

which thié order relatss.

3 The property is to be inimediately trarisferred from the Bank of Baroda
{Barods), ur by any other party holding the property on betiatffinstructiori of,




£

Barada, to Nedbank Group Limited (Nedbank) and then remain under the

effective control of Nedbanik peniding the finalisation of forfeiture proceedings

under_ths Act,

Nedtiank is authorised to:

4.1

4.2

4.3

44

45

Assume control of the property/trust accounts and to. open and

transfer these funds to similar obtim'_a;l i'ntéres‘t' bearing . trust

accounts; ‘REGIS : : .
TRAR or-' THE HIGH COURT OF SO
) ) . SAUTENG DIVISINN, UTH AFRIGJ‘

PRETI. L N

Admln"-""er the property/tr USts acco nts and d° MIM%?gmﬂa 0001
' _““m%% m-sa

Accept any payments into these*“v' acm”“*s . oD-PRET.0E

I GRIFI-!EF. VAI‘J Dli‘_' HOOGGERFG!:HDI' SUID AF'R]KA
e

Releass funds held in ﬂwse trusts acoount only uﬁbH

of & court order. authorlslng such release; and

Deduict reasonable banking charges.in accordance with the banking
laws, regulations and practices for the admlnlsﬁ'afidn: of.thés:e Mine

Rehabilitation Trust aceounts.

Applicant and the Director General of the Departmerit of Minerat Resources

is 16 be served with all applications for acoasstn these funds, urgent or

otherwise.

Bgfi;(ia is o furnish appiicant and the Director General of the Department of

Mineral Rescurces, withiin 30 days of service of this order, with copies of all:

6.7

Agresmients arid/or docLimentation relating to the detefmination of

the interest rate/s agreed to foi beth trust accounts;




)

(_"\

6.2

6.3

6.4

The full fransactional history of the trust accounts;

<

Alf instructions, be it written and/or oral, refating to ail transactions

andfer transfers of funds held in both trust _accounté;_ and.’

Any other relevant documentatior:,

in order for the pariies to verify the accuracy of the funds preserved.

C:) Service and publication

7 The applicant must in terms of section 39 of the Act:

71

Causs notice of this drder to be served, by the Shefif, In the form

set out in. *Annexure A, togethér with electronic coples of the

7.1.1

7.1.2

7.1.3

documents supporting the application, on:

The Bank of Baroda, 2 Floor, Atrium on 5if,

Ciy, Sandion.

Sandton

The Trustees of Optirmum Mine Rehabilitation Trust, c/o

Pushpaveni Ugeshni Govender (in her capacity as the

trustes of the Opfimum Mine Rehabiltation Trust and

director of Optimum Coal Min {Pty) Ltd): Grayston Ridge

Offics Park, No. 144, Katherine Street, Sandown, Sandton.

Trust

“The Trustees of ‘Koomifontein Mine Rehabilitation

c/o Pushpaveni Ugeshril Gb'vende__r (in her capactty as the

' GAU""ENG BtEion,
Pf:E"Ci\M’\ :

mrtrand

Frl\fﬂl& Bhﬂ XB? PMOI‘III 9001

g jz‘..:g 20 83 08

=y

eb-miz'r-m )

‘BAUTENG: AFDELING, .
b PRE‘J’DRIA

:R!FF!ER VAN DIE HODGGEREGSHOF 8‘“0 L RIP‘A.

—

7




i)

e

/o Ronica Ragavan (in her capacity as sole director of (/-)

Koorrfontsin Mine (Ply) Ltd): 144 Katherine Street
Sandown, Sandton.

714 The MWinister responsible for Mineral Resources,
Trevenna Campus, 70 Meinfes Stest, Sunnyside,
Pretoria. |

745 The Director General Department of Mineral
Resources. Trevenna Campus Bull;hng 2 C, clo Meintjes-
and Francis Bsard Streets Sunnyside Pretona '

7.1 .'6. T_he_ Ma_st_e_r Qf-th_a High Court: _Pret_or;a, do “The Acting
Chief Mastef: SALU Buiding, 316 Thabo Sehume Strest,

Pretoria, Gauteng.
717, NEDBANK Group Limited, 135 Rivonia Road, Sandton:

748 The Organisation Undoing Tax Abuse, 18 Oak avenus,

Randburg.

72 Causanotice of this ordgr, inihe form sete FricA.
(| RECGISTRAR S snummgmwrsncu,

k] -b‘i‘acﬁcab}a—aﬁar———-

S Pr;vaw aag xe?. Pmorl-nnni

208 03- 08

Y AEE: tﬂmm'n R!KA
pAUT!:NG AFRELING, g
. PRETORIA .

the appllcation for an order forlal Rgr-the
.an order excludlng his or her |nterest frome farfelture order in respect. of the

property, must enter an appearanca glwng notlce of his or her intent!on in

terms of sechon 39(3) of ihe Act.




&

&

10

11

Such notice must be delivered to the applicant:

8.1

9.2

In the case of any person specifically identified for sérvice in terms

of this order, within 14 cai'a{nd_ér days of service; and

In the case of any other person, 14 calendar days after the date
when a notice of the order was published In the Govemnmient

Gazette.

A notics In tefms of section 39 must contain full particulars of the chosen

address for the delivery of documents concerning further proceedings in this

maitter ari_dimys,t be accompanied by an affidavit :s_e'ﬁing out:

10.1
16.2

10.3

10.4

105

Any person who is affected by the orfé?ﬁé;ﬁ; ooﬁnsqggggj‘dﬁfﬁ"app!y

- for recons1demteon Such application fn all be made,,ma,e Bag X€7,| Pretaria 000t

The ﬁ_jl'l'pa'ﬁi:mia‘rg of the identity of the person éwing the notice;
The nature and gXte'ﬁt of'h}s(he:F_ir@taréét in the property congerned;

Whather heishe Intends npposlng the maklng of the fon‘a!turs order.
or whether he.or she intends applying for an order excludmg his or

her interest in tha_t property from _the qpergtlon. qf,the_ -prder.

Whether helshe admlts or denl&e that the properiy concemed 15 an

.msh-umentality of an offence referrad to in schedule 1 of the Act or
is the prdoeeds of unlawful activities and the basis for such defence

If he/she tniends applying for the exclusion of his or her interests

froii the operation of the forfeiture order; the basis for such an

application.

OF THE HIGH

ittt e S
coum’ DF SOUTH AFRICA

2018 -03- 08

Gh- pnvzr-ma

GRIFFIER VAN DIEL';‘T%NG AFDELING;

. __._.._n-——-—-.—"

OGGERCG“HOY- sum o R KA, -

PRETORIA . - .
e e T

b,
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11.1 In instances where tha person is able to justify the application on &\)

grounds of urgeney, upon 3 days notice (or such shorter period as

the court may determine on good cause shown).

11.2  In other instances, upon at least 7 Héy‘s niotice to the éhpllcant and
all other persons idérrﬁﬁe'_d in t'his'd_rc_le'r:as being persons who may

have ah interest in the property.

12 Such &n 'abp[icaﬁon st be made not lgter than 8 days after the person
‘applying for reconsidersiion bezames aware of the existence of the order, of
within' euch further period as the court may consider reasonable, bearing in

mifd the underiying objectives af Chapler 6 of the-Act.

“REGIST N COURT OF SOUTH AFRIGA

C  OF THE HIGH COURT OF SOUTH AFRICA
REGISTRAR OF & AUTENS DIVISION, : :
' L S

o 'éﬁosné»égg'xéf..Prptgrip-cium

w0308 -

GD-PRET:0Y8 .

i SUB A IR,
TIER VAN DIE HOOGGEREGEHD SUID-A :

(SRrEs  GAUTENG- ABDELIRG, .
: T PRETORW o R




ON, PRETORIA
CASE NO: 8561817 ‘
g:t - mw Justics Mstmekl
In the metter betwean: .
ORGANISATION UNDOING TAX ABUSE Applicant
and
THE TRUSYEE(S) FOR THE TIIE BEING OF THE , .
OPTILAUNA MINE REHABILITATION TRUST First Respondent
K }“oﬁmﬁ&%%u“gfﬁfﬁ‘&% "+ " Secdnd Resgandsrit |
PUSHPAVENIGOVENDER  © Third Flespo;ldem
TREVOR BCOTT T Fourth Respandent
OFTIMUM COAL MINE (PTY) LTD . . *Fiith Respondent
KOORNFONTEIN MINES (PTY) LTD Sixth Respondent
BANK OF BARODA - Sevamﬁnespwém
LMIN:STER oF HINERAL RESOURCES S Eighih Respondent

 oyronom

¥ B ’

Having read the papars fled of record and herd felevant submissions, the folowing
order is mads by agraement betwean the applicent and the first, second, thind; fitth,
gixth, seventh and eighth respondants:

i




1 Under ressrvation of alf rights by alf respondems and without any concessions

' inraspa;:wtanyaftheisshaaasﬂnylppaarfmmlhepapars.aﬁdﬁandhna

" decision on the roef sought in the nofoe of motion o & futher order by this
IGour-:: . . I

1.1 The Bank of Baroda Is directd to continue to hold the Trust funds of

.the Optimum Mine Rehabifitation Trust (the Optimum Trust) and the

Koornfontein Mine Rehabllitetion Trust (‘the Koomtonteln Trast), in

an intsred-handnn hank annint A nesonte l bem Y PTI

" wwee eTEEwReRS L Y G

Trusts.

4 .o O . ., - i a’ i .. P ¥ " = . -

\_) - I T . . . =3

12 ' The Twstes(s) for o time being of the Optimum Trust and any
signatory on its bank acoount(s) or eny other person who mey heva.
been authorised hvy ;Iae trusteas to act on behalf of the-Oplimur Trst
are interdlcted, ) ¥

T
[

.21 - _!mmbd!reuﬂy orlndke;ﬂy dealing In any way with, dwngioror

| vemaving ffom, the Republc of South Afica any of the funds or

o use&arﬂnmullndudhgbmmllrﬂtedtgﬂge'nusfs&mds
' palggﬁaiwmuntufur;gtﬁfeaankufamda; .

iy 122 without detracting: from the generallly of 121 ebove, from
ceding, assigning, delegating, making over, diverting or diiuting
any present or future funds, and inciuding further all moneys
renéivadmr'eoalv:ablamfumremghmnTpnts.

s ———




&

e

.

18

1341

al

The Trustos(s) for the time belng of the Koomfortaln Trust and any

signatory on fts bank account(s} or any other person who mf have

been authorised by the Trustees to act on behalf of the Keomiontatn
* Trust ere Interdictad: . |

From directly or indirectly dealing in any way with, disppsing of

. or removing from the Republic of South Africa any of the funds
or agsste of the Trust inoluding but not Irmlted to the Trust's
imdshaﬁinanymmumdoratmebﬁaykn.fﬂamda:

aw b, v -ut

- e . 23 - - ET

thu:n detranfing {rom the ﬂﬁ:ﬂl’iﬂy of 1.3.1 shove, from

 oudiig, assigning, delegating, making uver, diverting or diuting
any presan} m}unné funds, and including fnther all monays
recelved or receivabis in future owm_mtha"l'm

t

Any parly may, upon reasonahle nofice and @ood cause shown, apply fo the

Court {o vary the order In paragraph 1 above.

The matter 15 postgioried for hearing on 7 éind & Deceriber 2017 and the
matter wii proceed as lollows:

The applicant wil emend I8 notice of molion, effect any necessary
foinder (Including amongel-athers of Ronica Ragavan) and supplement
fts founding affidavit by 4 Ogtober 2017

YLy




»

3.2 The respondents will file thelr answering affidevits on or before 18
Oatober 2017; o g

33 The applioant will file: Its replying affidavit on or before 80 Oclober

« 7 2007 | : iy

34 The applicant will file Its heads of argument, chronology and practics
note on & Navember 2017;

35 The respondents will file their heads of argument, ¢hronology and

. practice note on 10 November 2017,
4 The costs of this app&oaﬁonm resurved.
O 'BY ORDER

THE REGISTRAR
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ANNEXURE ‘A’

IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

In the ex parie application of:

case NUMBER: (7 75 01

THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS Applicant

Inre;

fhg p;'i..e'._l"tl'\ie_?ha.laqce and any interest accrued In all accounts held by the

Bank of Baroda Bank (currently under-freeze") in respect of the ~

A Optimurn Mine Rehab_ilita_ti'_cm Trust:

1
2

Current account:

620 202 000 00 524

Fixed deposit accounts: 920 203 000 00 653;

920 203 000 00 654;
620 203000 00 654;

 920'208 000 00 655

B Koornfontsin Mine Rehabilitation T rust; -

1
2

Current account;

Fixed deposit account] REiE

'9207202 000 00 519

YIrem: |ﬂﬂiﬁz4ﬂm'r oF so'n’H AFRIGA
GAUTENG BIVISICN,
PRETDMA .

Privato E B_ng :gs-r., Prmp;duuﬁ

208 03 08

GD—F'RE‘I‘-O'! 2]

- GR!FFlEFi VAN DIE HDDG(:EREC‘::HLPF' SLHE: AFR]FA '

GAUTEMG- AFLIELING,

PRE 1'DRIA

-
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ANNEXURE ‘A
IN THE APPLICATION FOR A PRESERVATION ORDER IN TERMS OF

SECTION 38(1) OF THE PREVENTION OF ORGANISED CRIME ACT, 121 OF

1998

NOTICE iN TERMS OF S 39 OF THE PREVENTION OF ORGANISED CRIME
ACT, 121 OF 1998

This notice is adressed fo:

1 The Bank of Baroda: South Africa,

2. The Trustees of Optimum Minie Rehabiltation Trust,

3 Tha Trustees of Koomfontemnllma Re‘ljabiilfat_iqn.

4  The Minister for Mineral Resouirces, South Aftlca,

5  The Director General of the Department of Mineral Resources,
6  The Master of the High Court: Pretoris,

7 NEDBANK sraup Limited,

8 The Organisation Undoing Tax Abuse

ahd a‘II bther per'sons who have an Interest int

GALI TENG D
IO
. PRETOMAON:

Pretera ooor )

SolITH 'A'ché >

accried in aII accounts (the property) held by he Bank of Baro T Bamk
: Privais Bag ey,
under ‘fr_eeze_') in re_spect, of the: .

- Optimum Mine Rehabllitation Trust:

GD FHET n‘a

CGERLC‘EHQ; quj

2) erd deposlt account: 920 203 O 00035;1 e PRS;AFDELNG ,

3) Frxed deposlt account; 920 203 000 00 654
4) Fixed daposit acc_:_ount,r_szp 203 000 0o _654




e L
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ANN’EXURE ‘A’

5) Fixed deposit account: 920 203 (OEFOPBSER OF THE G GoUnT G SOUTH AFRICA

GRLIYED 2 DIVESION,
P,

- Koomfontein Mine Rehabllitation Trust: Frhilo g X8, Pretiia 0001

1) Current account: 920 202 000 04! 2018 -03- 08 E, g,%

2) Fixed depasit account: 920.203 Q00 00 649 ,;

GO-PRET-618

- Take notice that: GRIFFIER VAN DIE HOOBGEREGE HOF SUID-AFRIKA,
) GAUTENG. AFDELIMG,
. PRETORIA

1 The Naﬁonal Dlrector of Public Pro.-s-et;.-utions (Natlonal Director) has
obtained a 'pre,s‘er&atnoﬂ of property order (tl!e' ord_e__r).- & copy of w_h_lch_ls
attached to this hotice, in terms of s 38(2) of the Prevention of Organised
' Cﬁ‘rﬁe'Ac:t {Act) in respect of the property; |

2 I you have an interest in the property, you shiould understand that it is now
at risk. You are advised to obtain légal advice on whether your intérest can i

be protected and, if so, on how to protect it:

3 You are notified that the National Director will, within 90 days of pubfication
of this notice, apply to the High Court under & 48 of the Act for an order
declaring the: property forfeit to tha state. The order will remain i force unil
the appilc_:'at_ioﬁ fora fgrfeiture order s finalised, and unﬁ! any forfelture order

thatis made Is satisfied;

4 'r_f'yé_u .intend: to bbpbse the application for a forfeiture order, of you ihten'c_i to
apply for an order excluding your interest from a forfeiture order in respect of
the property, you must enter an appearance in terms of the order. The
requirements:for stich &n appearance are set oul In the-order and are also
dealt with in ss 39(3}, (4)and (5) of the Act, An appearance must comply with

thesse réqijlremehfs;




J
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ANNEXURE ‘A’

Your attention Is specifically drawn to the 14 day time fimit prescribed in s

39(4) for thie entry of an appearance referred fo in paragraph 4 above;

If you, enter an appearance in terms of the ‘order you will be entitied fo be
given 14 days notice of the application by the appiicant far a forfsiture order

In respect of the property;

If you fail to enter an appsarance in terms of the order or to comply with the
above réquirem'a}its you will not be given notice’ bf the epplication for a
forfelture order and you. will not be entlﬂed to appear at the hearing of the
applu:atmn In such a case the court may grant a default order forfeiting the
prcpe:ty to the state under s 53 ofthe Act;

' _ fd,u_' fﬁaj. on gbod cause shown (Iri(:ludi_né the hoﬁfaﬁi!é'billfy of any other

suitable remedy to protect your legiimate rights or interests), on ‘3 days
notice in ugent instances and at least 7 days nofice in oth_é__r: instances to the
applicant, and within 8 days of becoming aware of the order, apply or
reconsidsration of the order;

You are -_specifiug’l!y ad\nsed th'at‘::'e\':én if you intend to apply for
reconslderafion of the preservation order in this case, you must, in addition,

comply with. paragraphs 4 and 5 above if you Intend to oppose the forfeiture

REGISTRAR OF THE HIGH COURT OF SOLI{R-' AFRIBA -
E

appllcatlon at'a Iater date. Failurelto do 30 can ﬁsulg'il\]}i__fca?farfenur o

\":

being grnted. against the propertf by defauit aﬂfm@mmgm; w;’qce 10

you- 2018 -03- 08

-
K .
QD-PRET-018

GAUTENG- AFDELIIG,
___PRETORIA

GRIFF[ER VAN DiiE HOGGGEREF“‘hC 8UID J\F'RlKA
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ANNEXURE ‘A’
Whenever this order states that you must deliver or serve any notics, affidavit.

or oiher process document on the applicant, you must deliver or setve

them on the applicant at the following address:

THE STATE ATTORNEY
SALU Buliding
316 Thabo Sehume street,
“Private Bag X91
. PRETORIA
0001
Ref: = e 120181256
Tel: 012 309 1677
‘Fax: 012 309 164/50
Cell: 073 434 1203
Email; RMathaga@justice.gov.za. .

’ REGISTRAR OF THE HIGH EOURT OF SOUTH AFRICA
- GAUTEMNG DIVISION, -
DX: 298 P ‘.TFPH\

Pﬂ\m{e Bng XGT Prelnna 0001

AATHRGA
i @ 2018 403 08

i
-
3

Enquiies: R.

GD-PRE‘I‘ -01‘8 .

. GRIFFI&R VAN Dll- MO E ﬂ.—Gfal-]cl" SO AFRI:!"A
ALTENG- AFDELING,
. PRETORLA.




IN THE HIGH COURT -OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

in the matior befween:

ORGANISATION U_NDDING, TAX ABUSE Applicant
and

THE TRUSTEE(S) FOR THE TIME BEING-
OF THE OPTIMUM MINE REHABILITATION TRUST First Respondent.

THE TRUSTEE(S) FOR THE- TIME BEING:
OF THE KCORNFONTEIN MINE REHABILITATION TRUST Second Respondent

PUSHPAVEN| GOVENDER Third Respondent
TREVOR SCOTT Fourth Respondent
OPTIRUM COAL MINE (PTY) LIMITED Fifth Respondent
KOORNFONTEIN MINE (PTY) LIMITED Sixth Responient
BANK OF BARQDA Sgignth Respoiidant
MINISTER OF MINERAL RESOURGES Eighth Respohdent
RONICA RAGAVAN Ninth Respendent
THE MASTER OF THE HIGH COURT, PRETORIA Tenth Resparident

ANSWERING AFFIDAVIT FILED ON BEHALF OF THE FIRST TO THIRD AND FIFTH

TO SIXTH RESPONDENTS'

1, thie undersigned,

PUSHPAVEN! UGESHNI GOVENDER

do hereby make: oath and state as follows::

TV




DEPONENT AND AUTHORITY

i.

I'ém an adult female. cited in my personal capacity as the third respondent and
having my place of businese at-Grayston Ridge Office’ Park, no. 144, Katherine
Sireet, Sandown, Sanditon,

The facts hereiti contsined are within my personal knowledge, save where
otherwise stated or the contrary appears from the context, and are to the best
of my knowledge and belief both trus and cotrect.

t am the director of the fifth respendent ("Optimum Goarl) and the trustee of

both the Optimum Mine Rehabilitation Trust (‘the Optimum Trust} and the
Koomifontein Rehabilltation Trust (*the Koornfontein Trust’), cited asthe first
and.setond réspondents: respectively with refeérence- fo their trustees for the

time being.

Letters of authority lssued by the-Master of the High Court.(‘the Master"y for
the Optimum and Keornfontein Truste are annexed herete marked “PG1" and’
“PG2" respectivély. As appears therefroh thé refalning trustees. are listed as.
Althaf. Emmamally and Trevor Stotf; both of whom have resigned. In the case.
of Emmarmally his resignation was with effect from 18 July 2016. Stottresigned
on 31 August 2017.

Tanriex-as "PG3" a printout from e records of the Companies arid Intsilectual
Propsrty Commission ('the CIPC") in confirmation of my statts as director of

W g

"
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Optimum Coal. The sole directorof the sixth'respondent (*Koognfontein Mine’)
Is Ronica Ragavan who is cited.as. the ninth réspendent. A printout from, the
records of the CIPC in confirmation of her status as dirsctor is annexed marked
“PG4”. Ragavan’s confimatory afiidavit is annexed hereto as "PGE".

F'am duly authorised to represent the Opfimum and Koornfontein Trusts as well

as Optimum Coal and Koonifontein Mine. in opposing this epplication and to
depose fo this affidavit on their behalf, | annex hereto marked "PG6" fo "PGE”
respactively resolutions from which my authority.appears more fully. Where'|
rely- on infarmation furnished to. e by others, the necessary confirmatory

affidaivits are annexed.

For ease of reference: | refer fo each of these respendents including myself
collectively as “the miining respondents’. Where | refer o the Optimum and
Koomfdntein Trusts jeintly | simply describe them as “the Trusts".

THE STRUCTURE ADOPTED IN THIS AFFIDAVIT

8.

Q.

| hiave read the. nofice of motion, founding and supplementary founding affidavit
deposed to. by Stefanie: Fick ("Flck’) filed 6n behalf of the applicgnt ("OUTA"}

together with the annexes thereto, 1-answer thereto below.

Before | adtirees the allegations contained therein ad seriatim, it is gonvenient
te make. a number of observations. of a peneral fiatufe so as 1o spt out cur

summary position in answer to the case advanced against us which for the most

W §
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10.

11.

12,

i
part, Is characterised by vague generalisations that not oniy fail to_provide the
type of particularity ons would ordinarlly expect from a litigant desirous of
vindicating matters. of high principle, but which is based on mimless corjectufe
that does little o addréss the true facts. This is awholly unsatisfactory approach
to litigation In motior proceedings which fias Isff OUTA straining to find a basis
for the rellefwhich is aimed at Impugning the integrity of the mining respondents.

OUTA seeningly has no difficulty-in confusing the pasition of “the Gipta family’
with that of the mining. respondents, this despite the fact thai no factual

foundation for any alleged wrongdoing on the part of the minihg respondents

having been established.

Sefling out the summary pasition of the mining respondents is necessary.in
crder to place matters in their proper context and to defrionstrate that the
application is without foundation. in a humber of fundamental respects, all of

which show that- OUTA has misconceived its legal position.

As @ mattier of corivenience, [ therefore proposs st the btset of this affidavit to
set out the main themes that will be advanced on behalf of the miririg
responderits that undetplh our apposition to the marits of the reliet sought. | then
deal with the allegatiohs in the feunding affidavit and suppletrientary founding

affidavit ad seriatim.
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13. Ta.the extent necessary | also address the allegations made by Mr Martin Lange
(“Lange") insofar as they warédnt & spedific résponse,

THE SUMMARY POSITION OF THE MINING RESPONDENTS

14, Firstly, and as & primary submisgion, the mining respandents challenge OUTA's
standing to Institute these proceedings and proeure the relief sought in the
amended notice of motion. While it is accepted that section 38 drarits anyong
agting in the public: interest the right-to ‘approach a competent court, alleging
that a:right in the Bill of Rights has been infringed o thireatened, the papers filed
by OUTA do niot make out a proper case for the violation or threatened vialation
of ‘any right contained in the Bill of Rights. Its concerns rather rélate to the
proper administration of the Trusts, a subiect nct addressed in the Bil of Rights
and which does not irhplicate. ariy of the tights pratected by the Biil of Rights.

15, The provislons of section 32{1) of the Nafional Environmentsl Management Act
32 of 1908 ("NEMA"} ate equally of no spplication in that the section is only of
relevance.where a persbn or group of persons sesk appropriate ralief in respect
of any bireach or threatened breach of any provision of NEMA, ahy provision of
a specific environmental managernent Act, or of any cthier statutory provision
concermed with the protéction of the efwifonment or the. use of natural

résbyrces,
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The rellef Is not aimed at addressing a breact or threatened breach. of NEMA
or any other statutory fristriment concerned with environmental management;
the protection of the environment or use of natural resources. When properly
characterisad, and as is. evident from the amended netice. of motién, the refief

sought instead has a threefold objective in mind, namely to:

161 remove.ie trustees of the Optimum and Koomfantein Trusts:

18.2.  securethe appointment of independent frustees:

16.3. direct that the trustees render a full accounting relating t¢ the property
of sach Trust.

| respectfuily subiit that hone of these heads of relief fall within the ambit of
section 32 of NEMA or section 38 of the Constitution. Relignce on NEMA and
the-Constitution in order to find a basie for OLJTA's standing is accardingly bad
in law with. the result that thie application should be dismissed on this basie

alone..

Secondly, I submit that OUTA canriet show that my removal will be in the

interests of the' Trusts or their beneficiaries being Optimum Coal and

Koorifontein Mine as: required by seclion 20 of tie Trust Property Control Act
57 of 1888 ("the Trust Property Control Act). My removal is instead sought

on the basis that it will serve the greater public Ihierest which is with respect not

"
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the test under section 20. Equally, OUTA does not satisfy the requirements-
under section 20 to bring the présent application as if is neither a trustes,

beneficiary, not truly a person having an interest in the trustpropsry in question.

Thirdly, OUTA is not entltled fo demand an accounting. in relation to the two
Trusts.  Only & trust benefisiary or .co-frustes i entitled to demand an
-accounting. OUTA does. hof fit.Inio either category. It has not referred to any
principle of law that entitles it fo demand ar extension or relaxation of this
principie. While the Master may further calf upon a trustee to account in terms
of section 18 of the Trust Properly Contre! Act, the section is. of no application
in these proceedings as QUTA is not-entitied fo usurp the statutory powers of

the Master.

Faurthly, the mining réspondents take issye with OUTA’s construction of section
24P of NEMA. read with the applicable Regulatibns therato and referred fo
below. Section ‘24P provides that an applicait for an eavihmental
authorisation relating fo prospedting, eiploration, mining or productien must,
before the Minister responsible-for mineral resaurces issues the environmental
authorisation, comply’ with the. prescribed financlal provision %or the
rehabilitation, closure and ongoing post decommissioning management of

negative envirorimental npacts.

Section 24P itsalf does ndt bar concurrent rehsbilitation and does:not seek to

prescribe the regutatory framework withiin “whichi financial provision io be
-
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22.

23,

24,

furnished. QOne must instead tumn fo the Regulations promulgated-under NEMA
that pertain to. financial provision for prospecting, exploration, mining or

production operations. (Government Gazette No R1147 of 20 November 2015).
Tfié purpose of the Regulations.is instrctive as set out in Regulation 2:

“The purposs af these Reguiations is 1 regulate the delerming f5ic} and
making of financiel provision as’ comempiated in the Act for the costs
essoclaled with the underiaking of ménagement. rehabiitation and
remegiation of enviranmental impacts from prospectiig; exploration, miting
or produgfion.opetalions through the lifespon of such operations.and latent
or residual environments! impacts that inay-become known In the fitture:

(my emphasts)

The obligatioh ts make financial provision for rehabilitation and remediation of
environmental impacte is therefore not only relevant at the time of the mine’s
life biit & positive obligatior Is imposed fhat remains operative throughout the
Tifespan of the mine’s aperations. Concurrent rehabilitation is theérsfore not

excluded.

While Regulation 8(1)(c) permits an applicant or holder of & right. abiiged to
make financlal provision to make Usé of a firancial vehicle in the form of a trust
funid established in terms of the applicable legislation, a trust-may not be used -
for annual rehabiitation (Reguiation 6(a) and Reguiation 11(1)(a)) or final
rehabilitation, decommissicning and &losure of the mining operations at the end
of the life of the operations as reflected irf a final rehabilitation and mine closure
plan (Regulation 6(b) and Reguiation. 11(1)(b)).

9
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Regutlation-8(1)(c) however does not preclude the employment of trust funds to
address. concurrent rehakfiitation wihere the need to do so arses in
circumstances outs'i;_ie".‘an anhual rehabilitation plan.  This is consistent with
and gives sffect fo section 24 of the Constitution: Regulation 5 ‘whi¢h in
addrés‘sihg the scope of financial provision, provides that an applicant or holder
of a right or permit must make financial provision fof "refiabiliiatien end
remediation” which cleaily carries a meaning broader than annual or end-of-ife

réhabilitation.,

Contrary to the approach adopted by OUTA which amounts to ne more thari
baseless speculation, the tiusteas of the Optimum and the Koorhfonteln Trusts
have not employed the capital reserves of the funds: reservad far financial
provision in terms of section 24P for toncuirent rehabilitation. The funds have
further not been put to yse for any operational neaspnand are housed with the

Bank of Baroda in line with their statutory purpose.

With regards fo the affairs of the. Dptimun) Trust, Sccit, Emmamally and | only
assumed-the office of trustee on 26. April 2018 foliowirig the resignatiori of the
previpus rustees who. had been appointed by Glencore. Thair resignation was.
the result ‘of Tegeta Exploration and Resouices {Ply) Limited's {"Tegeta")
acguisition of the business of Optimum Coal as a going concern.  Optimum
Coal's holding company, Optimum Coal Holdirgs {Pty) Limited was in business

rEscui at the time,

-
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Since Inpeption there has been no withdrawal of the funds held by the Optimuni
Trust. save for- one withdrawsl of R7.5 millien on .23 May 2016 which was
transferred from the current account of the Trust to the mine cuitent account of
Opiimuim Coal. The Trust current account was credlted. with R7 882 385.04,
being the interest on the Trust call deposit account. Thereafter, R7.5 mfllion
representing & part of the interest samed was transferred from the ‘current
account of the Trustta the mine current account of Optimuim Coal, which-at the
time was being operated by the Business Rescue Pracfifioner. These funds
were transferred to cover the imimediate rehabilitation requirements of the mine.
Cash flow was extrariely constrained due to the mine's holding oompany having
been ini bysihess rescue. Rehabilitation kad been saverely neglectad during the
business rescue process and during the fenure of the mine's previous
management. Incldentally, the Business Rescue Practitioner was reprasented

by the same firm of aftorneys wiio niow act for OUTA.

The amount se transferred represented R7.5 million of the approximately R7.9°
million earned in interest for the Monith of April 2016, Forthe 2017 tax year &n

amount of R115 million was earned in interest on the furids of the Optimim
Trust held with the. Bank of Baroda. While Optimum Coal should have provision
for R1.2688 bilion according to the assessment report conducted by Cabanga
Envitonriient Concepts, the Optimum Trust In fact has.an amount of R1.470
billion ifvestsd with the Bank of Barode with the-result that it has surplus funds

Avsilable for rehabilitation purposes as required by sedtion 24P of NEMA read

W
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with theé -applicable Regulations. A copy of Cabanga's assessment report is
annexed hereto matked “PG10",

In the:case of the Koomfontein. Trust, Scoit; Emmamally and | assumed thé
office of trustee on 26 April 2018 following the. resignation of the previous
trustegs who had been appointed by Glencore. Thelr resighation was the result
of Tegeta's acquisition of Kootnfontain Mine’s business as-a goirg concem.
Since inception of ourtake-over.of thie.affairs of the Trust, no amount has. been
withdrawn from the Teust's funds held in terms. of saction 24P of NEMA.

As dealt with below in more detsil, and during the 2017 fax yeer ‘the
Koornfontein Mine specifically requested approval from the Department to
access funds from the Trust for purposes of performing rehabilitation work at
the mine. The Departmerit granted approval pursuant tothiis request subject to

caftain conditions.

None of the. Koornfontein Trust's funds were- ultfmately used for concurrent
rehabilitatiofi or put to ary other purpose but an amourit of R150 rhillion was
sanctioned by the Bank of Baroda,to Koornfontein Ming agairist security of a
deposit by the Koomnfontein Trust. The loan was intended to be used to effect
rehabilitation work at the ming. As Kecmfontein Mine was not satisfied with the
work assigned to the rehabilitation contractor, the- funds. were returned by

Koornfantein Mine to the Bank of Bamoda with interest. Ths Koomforitein Trust's

W
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funds were released as security as.there was ho continued nesd for this loan te

persist.

In the process thisre was no cost or losk fo the Koornfontein Trust. By having
put up the funds of the Trust.as security, there was aleo no risk to the Trust or

any contravention of the law in that as at.28 February 2017, the Koornfontein

“Ttust was required to keep no more than R128 million for financial provision

purposes whereas the Trust was: Ih fact holding a.deposit of R305 wmillion at the
time: I its current accounit with the Bank of Baroda. This ranslates info a, net
surplys. of R177 millien. | refer the Coutt to Cabanga's assessment feport
annexed hereto marked "PG11” dated Marth 2017. The funds employed for
collateral ‘purposes” were sourced from this surplus with the result that no

armount of money statutorily earmarked for rehabilitation was. piaced at any risk.

| now deal with the allegationis in the founding affidavit ad seriatim. Allegations

ot specifieally dealt with should be taken as having besn deniled.

AD SERIATIM RESPFONSE TO FOUNDING AFFIDAVIT

35.

Ad paragraphs 1 to 2

1 admit that Fick Is an adulf ferhale and that OUTA is the applicant. | have no
knowledge of the position occupied by her. | deny that all of the allegations are
all true and- cormect and within Fick's personal knowledge.. Such inaccurscies

as inay be found in the founding papers are deaftwith elsewhers in this affidavit.

b ¢
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Ad paragraphs 3 to 4

| take note of the allegations containad in paragraph 3. On Fick’s.own version
she does fiot have personal knowledge of these matiers with OUTA left to rely
on the evidénce presented before the Court in unrelated proceedings. | admit
the allegations in paragraph 4. As already advisad, the riecessary. interim relief
was secured inthe Baroda intertiict proceedirigs pending the final determination
of an application for such appropriate ralief ae the applicants In tHose
procgedings: deem fit concerning the validity of the termiriation notices issved
by the Bank of Baroda on 8 July. 2017. The applicants in.the Baroda interdict
pracegdings are currantly preparing papers for the necessary final relfef which
will be launched within the fifteen day time period stipulated in the-order of
Makgoka J dated 9:October 2017.

Ad paragraphs 5 to 6

i take note .of the stated purfinge of the application. As is demonstrated’

slsewhere. I thig affidavit, the concerns expressed by QUTA are putative at
best and nét.based on a correct uniderstanding of the facts. The rehabilitation
funds for both Optimum and Koomfonteln are ngt at risk. The refief sought is a
neediess.attempt at grandstanding by QUTA. Albeit that-the companies listed
in paragraph & are part of the. Oakbay group of companies, each of the

coivipanies. it question enjoy a discrete existenge from the members of the

M g
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14.

Gupta familly. To refer to them as being part of the Gupta group of companles

is inaccurate. Save as aforesaid these allegations afe admitted.
Ad paragraphs 7 t 9.

38.1. | admit the allegationg in paragraph 7. The relief in Part A 18 of
academic importance only forthiree reasons, Firstly, the-parties agreed
to.a draft gonsent order which was made an order of Court by Msimeki
J on 28 September 2017 so as to putin place a practical afrangement
pending the outcome of Part B: A cepy of the order is annexed hereéto
marked “PG12”. As appedrs therefrom the order was:agreed upon with
reservation of all rights by all rezpondents and without any congessiotis

inrespect of any of the issues as they appear fram the papers,

38.2. Secondly, any urgency as there may have been {which is denied)
through the closure of the accounts by the Bank of Baroda: was
sffectively.sisrilizad through the.order of Makgiaka .l of 9 October2017.
The.effect of this order was 1o supersede the judgment of Fabricius J

handed down.on 21 September 2017.

88.3. Thirdly, eind most importantly, the funds held by each of the Trusts are
segregatet! and maintaiied for their specific statutory purpcse. The
funds are in the circumstances not subject fo imminent risk as-alleged

by Flck.
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Ad paragraph 10

| take note of the stated purpose of Part B of the application. As should be
evidentt from what is statsd elsewhere in this affidavit, the measures taken by
each of the Trusts are both adequate and satisfactory fo énsuré the Jong-term
protection of the trust property as: contemplated by the applicable laglslation. |
deny-that QUTA is entifled to an drder refnoving me-as. a trustee or entitied fo
demand an accounting, The relisf sought against the Minister is Siilarly

unnegessary as sufficient arangements are in place for the financial provision

for rehablitation of both the mines:- Save as-aforésaid these allagations are-

-denied.

Ad paragraph.11

There is no risk of the imrminent closure of the accounts of the Trusts as is
evident from the order of Makgoka J dated 9 October 2017. A copy of the
judgment Is annexed hereto marked *PG13". The Trusts do net require
alternative facilities In South Africa at this stage. | deny any breach of my
fiduclary or statutory duties as alleged. As | explain elsewhire-in this affidevit
my conduct at trustee has at all times béen beyond, feproach. | am fully

cogpisant of the rehabilitation obligations of gacti-mine. There Is no risk of

burdeniiig ‘the publlc purse as 1he funds eamarked for retabilitaton are:

sufficient o méet this purpose. Save as aforesaid these allegations are dehied.
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Ad paragraph 12
1 deal below with the preliminary report of Lange whose observations for the

most part constitute a matter of speculation which do litfle to address the trie.
facts.

Ad paragraphs 13 10 14

421.  Saveto admit thsit the applicantis cited as OUTA, | Hiave no knowledge
of the balance of the allegations contaified in paragraph 13 which are
not admitted aiid OUTA is put to the proof thereof. OUTA's mission

statement found at h 52/ outa.co.za/gbout-puta/cur-vision-and~
mission{ only speaks of:
42.149. “Challenging the taxation policy and the regulatory

environment {as a whole or parl), as and when deemed
as being irational, uhfit or ineffective for their infended

purpose'; and

4212 “Qiestioning and challenging -the squandering;
maladministration and vorrupt use of taxss; usihg our
clear and effective methodologly; arid then to fiold those
responsible for the maladminisiralion ahel/.or coruption,
o account for their behaviourand actions."
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While its. mission statement staies. that its vahies. are “Integrity and
accountabllity’ as wall as “Responsible stewardship of our rasources”,

QUTA does not appear to have a direct facus on the protectloh of the

environment with its core activities instead channe|led towards holding

state owned enterprses to account a5 @ppears from the numerous
press releases found on Its website. It is. denied that environmental
protection consfitutes a facys area of OUTA. For ease-of reference |

annex a copy of the mission statement hereto marked “PG14".

OUTA is inviled to take this Court into its orfidence by fumishing fdll

particulars, of all other environmental protection work previously and

currently undertakeri by -it, and more specificaly whether it has

demonetrated the same kirid of erthusiasm in holding other mere
established nining companies fo account. Save as aforesaid the

allegations in paragraph 14 are admitted.

Ad paragraphs 15 to 16

| have no knowledge of who. funds OUTA, the composition -of its funders or

whether some of its funders five and work in Mpiimalanga. These allegatichis

sre denied and QUTA is put to the.proof theraof. There is no risk of rehabilitation

fallures in the case of the fwo mines. The funds earmarked forthis purpose-have

Pen adequatsly segregated for this very purpose in. lire with the applicable

legislation. ‘Save to deny the standing of OUTA fe kiring these proceedings, |

o 4
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take hpte of the allegations in paragraph 18. Not only is the.institution of these:
praceedings unnecessary butthey have been.brought with an ultetior, objective
altogetherin light of the fact that the funds earmarked for rehab flitation. have riot

been misuged with the résult that there is no legitimate reason to-conclude thet.

there is a risk of failure to undeértake rehabilitation activities. The- only
teasorigble coneclusion to be drawn'is that QUTA has brought:this misconceived
application to drive its awn agenda or that of ifs fundets with litile true éoncérn

for the-envirenment.

Ad paragraphs: 17 1018

44.4. | am at present thé trustee for the ‘Optimum Trust and the Koarnfontein
Trust following the resignation of Ernmiamally sind most recently Scott.
The Optimum Trust's ragistration number is as indicated in patagraph

5.2 of the founding affidavit as IT/13693/17.

44.2.  Save as aforesaid, | admit the allegations in these paragraphs:

44.3.  As Fick correctly points out, both Tfusts are duly constituted in terms
of the provisions of the Mineral and Petroloum Resources
Development Act 28 of 2002 {“the MPRDA") and NEMA for purposes
of mining land rehabilitation and have at all times been contacted in
Ine-with this statutory olijective.

M %
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Ad paragraphg 19 to 20

I have no knowledge:of the contents of the tslephonic discussion between Scott
and Mg Soretha Venter ("Venfer"). Although Ragaven is not a frustee or .a
signatory on the accourits of the Trusts with the Bank of Baroda, she i
spécifically taskeéd with cerfain administrative tasks which -she performe on
behalf of both Trusts subject to my control afid supervision. All decisions are
taken by me actirig que trustee. Diiring the tehure of Stoft and Emmamally this
‘was also the case: She enjoys personal knowledge of the affairs of the Trusts,

Save as eforesaid | admit the allegations in these paragraphs.
Ad paragrajph 21

| admit the resignation of Scoit. While he remains a signatory of the bank
accounts for the' Trusts, he no longer plays any role conceming the
administration. of the Trusts. 1 admit the balance of the allegstiotis in this.
paragraph inspfar as they pertain o me. Save as aforeésaid | have no
knowledge of the allegations in this paragraph conceining the investigations of

Venter,
Ad baragrsphs 22 tb 24

| fakeé note of the aflegations in paragraphs 22 and 23. | am at present the

trusiee. | deny that! have.a personal Interest in the outcomie of the application.

A&
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My Inferest if-any arises only by virtue. of the office of trustee which | hold. Fick

appears to disregard the distinction which | subrmit is' legally impemmnissible.

Ad paragraphs 25 to 27

I take note of the allegations in paragmph 25. | admit the allegations In

pearagraphs 26 fo 27.

Ad paragraph Z8.

49,1,

40.2.

! admit the first sentence of this paragraph. Both Opﬁ:mwn Coal and
Keomfontein Mine-'are coghisant of the legal obligation to make
sdequate pecuniary provision &t all material times during the mining
project for ighabilitation. Optimum Coal Is tha bensficiaty of the
Optimumn Trust while Koomfontein Mine is the beneficlary of the
Koomfontein Trust.

As dealt with elsewhere in this affidavit, the statutory matrix In terms of
which this two Trusts and mining compariies operate do not prechide
concurrent rehabilitation, but the differencé of interprefation is of no
moment in'the cantaxt of these procesdings since neither Trust has
employed its capifal reserve.-funds o' service any concifrrent
rehabilitation oblfg_atlon. Save as aforesald, | pimit the allegations

contained in this paragraph.

a
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50. Ad paragraphs.29 to. 33

50.1.

50.2.

50.3.

I-admit the allsgations in paragrephs 28 and 30. | také hote of the

‘ellegations in paragraph 31 but point out that the basis for the. Bank of

Baroda's decision {o feiminate its banking relaticnship with the Trusts
Is questionable to say'the leest. Having consented i an order of this,
Court on 26 September 2017 requiring the Bénk &f Baroda fo keep
open the accounts of the Trusts, any reputational harm to the bank was
clearly more speculative than real as was correctly found by Makgoka
J in paragraph 82 of his judgment.of 9 Qctober 2017,

The learned judge comectly held that given that the purpose of
reasonable notica in the closure of bank accounts wag aimed to provide
the banking client with sufficient opportunity to regulate its affairs, the
pericd of six days given by the Bank of Baroda.did not “by aay sirefch

of iragingtion, constitute reasonable notice:* The Court is referred to

paragraph 76-of the judgment. These remarks are parficularly apposite

In the context of the Trusts which are statitory veliicles required to hold

funds for mining rehabifiation purposes.

I aimit the claition of the Minister as described in paragraph 32. For
the reasons dealt with elséwhere in this affidavit, 1 submit that the
Minister is undei’ no-obligation to come 1o the assistanes of OUTA.

Adequate measures are in place to safeguard the funds of each Trust
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with the result that there is ho-basis for the Minister to'intervens through

the exercise of such legislative poweis as may be-entrusted to him.

Ad paragraphs 34 to 35

|'admit the aliegations in paragraph 34. The mining respondents do not take.
Jssue with Fick's characterisafion of the legislative purpose beind the: fegal

frameworl goveming financial prevision for rehabilitation of mines. The

allegations in paragraph 35 are admitted.

Ad paragraphs 36 to 37.5.

52.1. | take note of the allegations in these paregraphs -which more
appropriately constitute a matter for legal argument. The Miriefal apd
Petioleum Resources Developmernt Regolations of 2004 as
promulgated under the MPRDA ari however no lenger of. primary
importance -in view of the Regulations referred to above ais
promiuigated ynder NEMA which came info effact on, 20 November
2015,

52.2.  While the. mining fespondents .disagres with paragraph 37.5 fo the

effect that concurrent rehabilitation is excluded, this is of no moment In
the context of these procsedings since the funds have not been

employed to service concurieht rehabilifatior requiremenit save for the.
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instance referred to above Involving the Businéss Rescue Practitioner

which was limited to.interest .oly in relation to Optimum. Coal.
Ad paragraphs 38 to 39

| adimit the allegations in paragrgph 38. The allegations in paragraph 39 are
only admitted insofar as they are censistent with the interpretation advanced by

the mining respondents In the introductory portion of this affidavit. Save as

aforesald these allegations are denied.

Ad paragraph 40

| submit that the exeitise of interpretation is objective with-the result that no
weight can be attached ta the-interpretation of any particular person inciuding
the Department of Mineral Resources (“the Departritent’). OUTA is

neverthelkess invited to make:available the Clarification Nole. Save as aforesaid

these allegations are denied.

Ad paragraph 41

Having beeh créated in 2007, each of the Trusts procured approval In terms of
what was then section 41 of the MPRDA which was subseqjuently repealed by
the Mineral and Petroleum Resoiirces Development Amendment Act49 of 2008

|
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whith came into effect on 7 June 2013. Seve as aforesaid | sdmit the

allegations in this paragraph.

Ad paragraph 42

| deny the comectness of these paragraphs. As the third and feurth respondents
Scolt and | are not the righits holders. These. are Optimum Coal and
Koomfontein Mine whie ate cifed as the fifth and sixth respondents.. | admit the
final séntence: of this paragraph insofar as it relates to Optimunt Coal and

Koornfonteln Mine.

Ad paragraph 43

571. 1 have no knowledge of the steps teken by DUTA to procure such.

copies. | am not surprised that the Master’s Office has. not furnished
OUTA with copies since the documents described by the applicant are,
by their very nature not public doctments or matls avallable for puhlic

inspection,

57.2. 1have no knowledge of the discussions between Scott and Vesiter but
corifirm the correcthiss of hig-advice to her.as set outin paragraph 43

There is no obligation to provide CUTA with the documients sought.by

it. DUTA's-standing under section 38 of the Constitution sind section 32.
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of NEMA to vindicats environmenial matters .does not entitie  to
meddle in the affairs of the Trusts.

Ad paragraphs 44 to 46

| admit the allegations. in paragraph 44 insdfar as Fick has comeétly recorded
the salietit portions of Regulation 53. Save as aforesaid the ajlegations are
denied. | .admit the allegations in paragraph 45 and that there has been

complianoe with the Regulations-promulgated undar NEMA.

Ad paragraphs 47 to 49

| admit the allegations in paragraph 47 insdfar ds Fick has correctly set oyt the
applicable statutory previsions. Both Trusts are cenducted in compliance with
saction 37A(5)(d) of the Income Tax Act 58 of 1962 (“the Income Tax Act)).
Save to deny-that concurrent rehabilitation is'not permitted, | do not take lssue
with the allegations in paragraph 48. Thers is no obligation on the mining
respondents to fumish OUTA with the frust deeds. Save as aforesaird | take

note of the allegations in paragraph 49.

Ad paragraphs 50 o 52

60.1. 1 admit that trustees are enjoined by the -applicable common law

provisions relafing to Trusts and the provisicns of the: Trust Property
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Control Act. It goes without saying hat insofar as trust property is held
‘inbank accounts, the necessary banking faciities must be secured and
maintained. Fick ignoresthe fact that sufficient pecunjary provision or
rehabilifation can be held through a veriety of vehicles such as a
deposit with the DMR or snother appropiiate secured investment
vehicle permitted by the Regulations under NEMA.

€0.2.  Iadmit that the MPRDA and NEMA impose obligations conceming the
financial prevision for mine rehabilitation. Save as aforesaid these

allegations are deniad.
Ad paragraphs 63 to 54

} admit the allegations In paregraph 53 insofar-as they éonstitute an accufate
regordal of the Minister's obligations. Save es aforesaid the allegations In

paragraph 53 are denied. | take note of the allegations in paragraph 54.
Ad paragraphs 55 to 86

Tegeta acquired its interest i Optimum Coal and Koornfontasin Mine with effect
from 16 April 2016. Save as-aforesaid [ admit the aliegations in paragraph 55.
t deny the correctness of the allapations in paragieiph 56 Insofar as i secks to
cast fie fransaction in a hegative light. Eskom was not a parly to the

transaction. Optimum Gol had an existing coal supply agreement witti Eskom
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which was siready in place, which collectively were acquired as part of the
business. The Public Protector's Report is'Ih any event sub. Jjudice in that it is

the subject of judicial review aind not germane to these procesdings.

.Ad paragraphs 57 1o 60

The cambined value of the Trust funds at the time of the transaciion referred to
in paragiaph 57 was R1 737 487 831.87. The furds of the Truste were
previously-heid with Standard Bank but'wére transferred to the Bank of Bafoda
on 21 Jure 2018 with approval from the Department. | admit the values of the
Optitum Trust and the Koomfonteln Trust as at 23 May 2016 and 27 June,
2018. The collactive interest that has asored since comprises the amount of

R170 317 896.22. Save as aforeseid |-take note of these allegations,
Ad paragraphs 61 and 62

| ednit the allegations in paragraph 61. Emmamally resigned on 15 July 2016.

1 haire no knowledge of the discussion between Scott and Venter. [ edn

accordingly not comment thereon save to point out that Scoft would have been
correct to direct ary querles to e and Ragavan who as | have already
indicated, plays an important role in the administeation of the Trusts which she
conducts under my direct control and supervision. Save as aforesald these

allegations are denied.
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Adparagraphs 83 to 65

I deny the- existence of any confiict of interest either as allsged or at all. | take
note of the gllegations in paragraph 63 but point cut that they do little fo-come
to terms with the frue issues in dispute between 'the parties. | admit the

allegations. in paragraptis 84 and 65 vihich are irrelevant fo these praceedings.

Ad paragraph 66

| adimit the first sentefice of paragraph 66, Mr Jha relied In the Baroda interdick
prodeedings upon. a list of shareholders and an arganogram. His syggestion
that each of the applicants in thuse proceedings is “ownied and contraffed by
members of the Gupta family, either directly or Indirectly” belies the fact that no
member of that family Is cumrentiy-a director of any of the ‘applicants and-there
is ho_evidence anywhere in the answer affidavit filed by the Bank of Baroda at
the fime of control by any member of the Gupta family, whether direct or
otherwise. The alleged control complained of has a decidedly hollow ring thet
is unsubstantiated by the facts. OUTA is warned not to rely on ‘these

unsubstantiated allegations. Save as aforesaid these allegations are depied.
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Ad paragraph 67

| adimit that botr Optimuin Coal and Kosmfontein Mine are awned by Tegeta of
which Ragavan is a director. Scoft resigned as a director of Koomfontein Mine

on 31 August 2017. | admit the allegations in paragraph 67.2.
Ad paragraph 68

1 deny helding an"interest in Tegeta. Ragavan's role has baen éxplained
slsewhere In this affidavit. | dispute the alleged confiict of interest which Fick
seeks fo creats. Ifis hot uncommon for persons with an interest or assodiation
with the mine or keneficlary fo be appointed as trustee, While the Reguiations
promulgated under NEMA provide that no more-than one trustee rhay be inthe
efriploy of the thine, 1. corfirr that | ar not ift the employ of Koornfontein Mine
although | aim a trustee of the Koomnfontein Trust. | hold the office of director of
Optimum Coal and am in the employ of Oakbay Investrients (Pty) Limited. The
required threshold-stipuiated by NEMA is not exceeded.

Ad paragraphs 69 to 70
69.1. | fake note of thie allegations in paragraph 69. Albeit that Scoft has
resighed as frustee, he remains a sighatory 'on the Keomfontein Trust's

account with the Bank of Baroda. In view of the litigation; with the bank
which only produced a favourable outcome on 9 October 2017, it was
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deemed best to. adopt a wait and see approagh in light of the. fact that
the appiicants in the Bafoda inferdict proceedings still faced the risk of
the dlosure of the accounts held withthe bank, Untii-some semblaiice
of pertainty was established, there-was littie point in effecting a change

to the signatories;

In light of Scett's resignation, a second frustee who Is not in the employ
of &ithar Optimum Mine or Koornfonitein Mine, is in the process of being
appeinted to the Trusts. The appointraent and revised lefters of
authority is awaited from the Mastsr of the High Court.

With reference to the allegations by Lange, the incorrect description of
ther Trust was an oversight and nothing turns on it. The sams holds,
trug for the erroniecus description of the Trust's holding comipany as
Tegeta.

I accept that < Trust is not a separate juristic-entity but a collaction of
assels fheld by the trustees in their offiei) capagity with the result that

a Trust cannct have & holding cormpany.

The efrof was entirely bona fide and not the result of any attempt at
dishoriesty or o defraud the Barik of Baroda who no doubt, and in view
of the fact that it does businese in South Africa, would have been afive

to the fact that Tegeta cannat be the holding company of the Trust;
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Ad paragraphs 71 to 73

1 admit the allegattions in paragraph 71. | admit the contenis of SFEA. | admit

the allegations in paragraph 73 insofar as Fick has accurately: récorded the-

contents of the letter,

Ad parigraphs 74 io 75

71.14.

71.2,

The request was made with a View to'secure Depaftmental approval to

imake use of the funds-for cbricurrent rehabilitation purposes which was

deefmed necessary at the time following Tegeta's acquisition of the
Koornfontein Mine from Gléncore. The latter had neglected its ongoing
rehabilitation obligations. As highlightad slsewhere in this affidsvit the
funds were not used for this purpose. and a Joan was instead secured

from the Bank of Baroda.

While Ragavan is not s trustee, shevias duly authorised to address the
lettef anngxed as SFEA fo the Reglomal Manager. Sinca- the
Kooprifontein Trust was required to keep no mots than R128 fillion for'
financial provision purposes but was i fact holding & deposit R305
miillicn &t the-tims in ifs ciirrent account with the Bark of Barog, there
was & slrplus available to use as security for the loan, Because the

funds employed for collateral purposes were sourced from this surplus
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no funds statutorily earmarked for rehabllitafion were placed at anyrisk.
Save as aforesaid these allegations afe deniad.

Ad paragraph 76

I fail fo see the relevance of these allegations. Thereis nothing unteward in the
expeditious conduct by-an organ of stete. To the extent that OUTA is of the view
that the approval was unlawful, it must approach the High' Coutt fo have-saime
sef aside by way of judicial review or extigust an internal sppeal as envisaged
by section.g6 of tiie MPRDA insofar as OUTA qualifies for protection under the
section, |submit that thére is no pointin treating the apiptoval as unlawful since

it fremains presumptively valid until set aside. OUTA tike everyone -else in a

constitutional state, cannot be selective In its treatment of decisions which it
considers lawful end binding.

Ad paragraphs 77 fo 78

The fact that the trustees were not mentioned is of no moment, The tehor of
the letter was clear. Ragavan was duly-authiorised to represent.the trustees
insofar as may have bean negessary. | emphiasise the point that even though
Departmental approval was securad, the funds were not used for concurrént
rehahilitation purposes but a Joan was. instead procured from the Bank -of

Baroda for this purpose, ‘Save as aferesaid these allegations are denied.
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Ad paragraph 79

Ragavan acted with full authority from the trustees. Her condictis not unlawfel
as NEMA does .not exclude the useof the funds_for concurrent rehabilitation

purpcses. Save as aforesaid these allegations are denled.
Ad paragraphs 80 to §2

1 have no knowledge of ttie AmaBhungane report.and cannet actount for how

it réported on the Department's conduct, | fail to see the relevance of the.

allegation's in paragraph 81.. Optimum Coaal at the time required access o the

funds to undertake concurrent rehabilitation work, The business rescue

practitioner was not inclined to permit’ such work to be undertalen from the
funds undef his control which ‘necessifatéd in Ragavan seeking to access the
funds of the Optimum Trust. Ragavan was. aeting under the direction and

supervision of the trustees, Save as aforesaid these allegationis ate denied.
Ad paragraphis 83 to 85

76:1. | admit the allegations in paragraphs 83 -and 84. The: reference {0
“outstanding” amounts is a reference. to a credit balence, With
Teference to paragraph 85, | do not know which media reports Fick
purporis:to bé referfing to.
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762.  l.am thersfore uniable 1o address these allegations meaningfully save
to point oyt that the Bank: of Baroda.issued termination notites on 6

July 2017 which culminated in the launchirig of urgent progeedings to
interdict the bank from terminating the applicants’ bank actounts held

with i pending tha determination of an application to be launched in

whiich this applicants woilld challenge the validtly, of the nutices given

by the bank fo close theit accounts. Save as eforésaid the allegations

in paragreph 85 are denied,

Ad paragraphs 86 1089

| admit the allegafions in paragragh 86. | admit the transmission of the letter to
Scott, Ragavan anrd me on 25 August 2017. | have no khowledge of the
comegpondence. addressed to the Minister. Save'fo riote that Fick has solight
to rely an various news reports, | am unable to coniment. on OUTA's state of

knowledge at-the time. | take note cf the allegations In paragraph 89.

Ad paragraphs 90 to 99

| take note of the allagations in paragraph 90 insofar as Fick has correctly

-summiarised the salient part of the leltsr. OUTA was plainly not entifisd to any

of the Information sought. Thers was inthe circumistances no .need. to-favour

QUTA with a favourable response,
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Ad paragraphs 92 to:86

| have no knowledge of the conterits of the lstier addressed fo the Minister. |
admiitthe allegations In paragraphs 820 83 fo the extent that Fick has correctly
summarised the - key demands contained-thereil; There would have bean no
reason to respond to OUTA as Its concerns were hot onlyilffoundet and iacking
Iif any Justification, but it was fuithermore hot entitled fo any of the information

sought.

Ad paragraphs 97 to 98

80.1. | admit the. publication of the Sunday Tirres article,.] would not be.

surprised if GUTA wag the source fo the newspaper since t-appears to
thiive of publicity of thig kind so.as to aid it In its fundraising- activities.
| confirm that the Department advised that the. rehabilitation funds
remained intact..

80.2. On'reflection it appears that QUTA has overreacted having regard to
fhe effect of the judgment of Makgoka.J which has preserved the status
quo.pending final determinatior of the dispyte with the Bank of Baroda.
| admitRagavan's response to OUTA. She was undsr no obligation to
come to QUTA's assistance. Save as aforesaid these allegations are

dénfed.
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Ad paragiraphs- 98 to 100

Save-fo derly the allegation in paragraph. 99 that the 18 companies are Gupta

‘coptrofied, | admit the allegations in these, paragraphs. The motivation behind

the application stemmed from the fact that the Bank of Baroda refused to keep
the accounts of the applicants open until the-set down date of 7.and 8 Decémber
2017: The application.having been set down for 7.ahd 8 December 2017 by
the directive of the Deputy Judge Président, the bank refused fo furnish an
undertaking that pending the. determination of that application, they would not
proceed to close the. applicants’ 2ccounts, This was found by Makgoka J o

have been unreasonable.

Ad 'paragraphs 101 to 102

| admit the allégations in paragraph 101. The extreme urgency of the. sifuzition
did not allow for confirmatory affidavits to be filed on behalf of all twenty

applicants in those. proceedings which would have presented & huge

administrative buidsn thet would only héve served to delay the hearing of the.

application. This the applicants could ill afford given the Bank of Baroda's stated
desire to close the accounts by Saturday 30 Septembsr 2017. | adsit the

allegations in paragiaph 102,
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Ad paragraphs 103

I derly the correctnéss; of these allegations. The Trusts wers twe of tweniy of
the epplicants in the Baroda interdict proceedings. Reférence was.made to
them ae was required-in the.context of procuring the hecessary relief which |
point out, is of specific application fo thém as appears frem the order of
Makgoksi J dated 9 Cctober 2017. | deny the risks contended for i this
perggraph. The pnly risk fo which the Trust was exposed was the risk of the
closure of its bank-account. That risk is adequately ameliorated at least on a

temporary basis.
Ad paragraphs 104 to 104.2

| admii these parégraphs. Not only were, the letters of termination unlawful in
that the Bank of Baroda sought o terminate the acepunts for spurious reasons.

but the nofice period of six days was hopelessty inadequate.
Ad paragraph 105

The aetount numbers reflected in paragraphs 104.11 and 104.1.2 are the
accounts of the Trusts hiekl with the Bank of Bareda. The funds, standing fo the’
credit of the Trusts were previously Invested In fixed deposit-accounts which
matured on & June 2017 in respect of Kipomfonteih Trust arid.24 June 2017 in

respect of Optimum Trust. In-view of the fitigation which subsequently-ensued
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with the Bank of Baroda, and thé uncertainty which this brought about insofar
as fhe continued banking relatioriship ‘with. the. bank. was concemed, ho
reirvestment instruction could legitimately have been given to the kank. The
blame for the: fallure to employ fixed depdsit siccounts aftsr this date can
therefore not be iaid at the door of the trustees.

Ad paragraph 108

1 admit the contents of paragraph 108. Thiz'was the precise motivation for the

launching of the -application. The allegations in paragraph 108.1 to 106.3 are
admitted insofar as Fick has comectly retorded the contents of Ragavan's
founding affidavit. Save as sforesaid the allegations inthese subparagraphs are

denied.

Ad paragraph 107

I admit the allegations contairied in this paragraph insofar as ttiey accord with
what is sfated in Ragavan's founding effidavit in the Baroda Interdict
proceedings. Having succeeded with interini relief the position ofthe applicants
in‘those proceedings are gecured for the foresesable fuivre, | paint out that
under the ufibrella of a restructuring which | address elsewhere i this affidzvit,
there ought 1o be np basis why the Trusts will not.seture sultable altermnative
banking facllities of their choice,
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Ad paragraphs 107.1 o 107.7

The allegetions in paragraph 107.1 1o 107.7 are admitted Insofar as Fick has
correctly recorded the contents of Mr Jha's affidavit. The reasons advanged by
the Barik of Barada were bad in law arid in fact. Contrary to what Fik contends,
the bank's attitude was not understandable and, as Makgoka J found, the
réputational harin to the bank was of a speculative nature only, Save as

aforesald the allegations in these subparagraphs are denied.

Ad paragraph 108

Mr Jha was in no position to take a stahce on the veracity of the allegations as
he had rie- pergonial knowledge on the matters in respect fo which he purported
to testify. These éllegations by Mr Jha are in any event imelevant fo this
application and introduced for no other reasen buf fo sully my reputation as.
frustee even though ! havé not been complicit In any-wrengdolng. | take strong
eXception thetets. To.the extent that they are relevant at all, which | deny, |
refer the Court to ‘PG16” hereto being. an extract from Ragavan's replying
affidavit in the Baroda interdict proceedings where she deals specifically with
paragraphs 149 o 241 of Mr Jha's answeting affidavit. Clearly these allegafions
were not persuasive as Makgoka J was still minded to grant the applicants
interim refief, this despite the Bank of Baroda's attetpt fo tarnish their-
fepytations so as to bolster what otherwise amounted to poor reasons for the

fesug of the termination notices.
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Ad paragraphs 109 to 110

I deny these allegations. it 2 notable that at no stage did thie Bank of Bareda
advise that it would consider kesping open the accounts for the Trusts f new
trustees are appointed. The decision io terminate had nothing to do with the
trustees ‘and was' not informed by our conduct. These aliegations thersfore
smack of opportuhism, As the order of Makgoka J demonsirated, the Bank of
Baroda is abliged.to hold the funds. “The leamed judge made no finging against
me or the Trusts per ee with the result that there. is no causal connection
betweer: my role as trustes and the bank's contiued obligation to hold the funds
ort behalf of the Truste. lange’s views are of no probative valué: and are

certainly at odds with the view of expressed by this Court on § October 2017
Ad paragraphs 111 to 112

81.1. 1 admit the .allegations In paragraph 11. The bank's decisfori to
terminate the-transactional:-and loan facilities f the applicants i the
Baroda interdict proceedings had |ittle if anything to do with the ‘atray
of negative publicity or reputational fisk Upen which the bank sought fo-
rely and everything to do with the commiiment given by the bank's My
Eric Tucker to the Chlef Executive of the Bank’s South Afridan Branch

Qn 1.July 2017. A copy is anhexure "PG16" fo the answering affidavit.
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1.2, In paragraph 3 of that letter, its author states that the "Loan/Overdraft

facilities gianted to the group and its subisidiaties should bé: seftled by
30" September 2017, as per cammitment given fo the Reguiator’ (my
underlining). Despite having had an Spportunity to do s, Mr Jha.never
took the Court info his confidence by explaining whe “the Regulaior is.

01.3. It Is apparent from this letter that the proximaie cduse of the Bank's
degision o' ferminate the transactional and foan faciliies was that
commitment, |'have already dealt with the allegations in paragraph 112
and the circumsiances around the Joan from the Bank of Baroda. | refer
the. Courtto what is stated elsewhere in this affidavit.

Ad paragraptis 113 to 115

I admit the allegations i paragraphs 13 and 115-only o the extent that Fick
has accurately summarised the rslevant portion of Mr Jha's answering affidavit
rdad wti_h the diriexes thereto, There was not a shred of evidence that any of
the securities which the Bank held (and which Mr Jha failad entirely to address)
were at risk, whether *legally” of for any other reason. Despite having had these
alleged concerns in 2016 already, Mr Jha provided no explanation for why it
was hot until July 2017 (following a commitment around 1 July 2017 to an
unnamed “regulator”) that the Bank décided 1o ferminate the transactional and
loan facilities, ‘The ioan made to Koofhfentein Mine was -repaid in short order

but impoertantly, -nof on' account of any desire by Baroda to kiring its relationship

ws B




83.

84,

42
with the applicarits fo ah end but because there was ultimately no need for the

loan-to persist, Save ae aforesald these allegations are denied.
Ad paragraphs 116 to 17

I admit receipt of the ketier referred fo in paragraph 116. 1 have already deait
‘with the cireumstances around the loan to Kaomfontsin Mine, The ¢ollateral pirt
forward by the Koamfontein Trust was limited 16 ‘suplus funds Teld in the
account over and above the funds held te rmeet the. requirements for financial
‘provision. As | have already indicated, the reserves of the Koomfontein Trust
were not used fo meet the liability as 1 was repaid direclly by Koomfontein Mine.

Ad paragraphs 118 to 119

| deny the correctness of the allegations contained in paragraph 118, The legal
restriction fimposed on the use of trust funds pertains to funds specifically
eammarked for rehabllitiion purposes in terms of section 24P of NEMA and not
to any surpfus funds over and-above that which Is held for financlal provision as
determined from.time 1o fimé by way of assessmeént reports, Lange’s-views are
inconsequential. He does not have an understanding of the true Facts and like
Fick, has had fo resort-to suppesitions. No condlict of interest arose since the
funds kept for rehabilitation purposes and ring fanced to et this ligbility

remained untouched.
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Ad paragraphs 120 to 121

1.admit the allegations in paragraph 120. Paragraph 121 is admitted insofar as

Fick has. correctly quoted from Ragavan's founding affidavit, .Save as aforessid

the aliegations in paragraph 121 are denied.

Ad paragraph 122

06.1.

86.2.

| fait to understend how Fick comes to the conclusion that Trust funds
are being uséd for fehabilitation purposes. Ragavan does not say hat.
The peint made by her in paragraph 43.9 of the founding affidavit was
simply that upcn closure of the bank accounts for the Trusts, the Trusts
would be deprived of banking facilities which are essential tools for
purgoses of ri‘iakihg'financial provision as raquired in terms of section

24P of NEMA.

The keeping of funds for purposes of making financlal provision would
be rendered exceedingly difficuilt in that event which would expose the
beneficiaries (i.e. Optimum Co&l and Koomfortein Ming) as. the
reéspective mining rights Hoiders fo the risk of possible sanction under
the MPRDA.

Save fer the onie instance involving the: Businéss Rescue Practifioher

teferred to above that pertained to:Optimum Coal, no trust funds are.or
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have been used for rehabiiftation with the mines budgefing therefor
from theff respective operational budgets. Importantly, no capital
réserves were employed by him. Save as aforesaid these allegations

are denied.

97, Ad paragraph 123

97.1.

gr2.

87.3.

The ‘inference sought to -be drawn ty Fick in thls paragraph is
demonstrably false. While it is so that government resources. may have
1a be allocated te Gopfinue with rehabilitation where provision has. not
been made, Ragavan's remarks here were made within the context of
the practical difficulties that would follow in managing rehabilitation
funds over the long-tei if the Trusts are left without a bank accoupt.

As should be evident from what is stated elsewhere in this affidavit that
risk has been aneliorated for the time. being foliowing the judgment of

‘Makgoka J while alteinativé investment vehicles are aiso being

explored in line with the Regulations promulgated under NEMA.,

["deny that funds. belonging to the Trusts have been used for
rehabilitation purposes save for the Instance referred to .above
Involving the Business Rescue Pracitioner which was limited in.ifs use

to interest only. Save as aforesaid these allegations ate. deniad.
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Ad paragraph 124

OUTA is ot entitled to an accounting fof the:reasons Helt with elsewhers in

this affidavit. Save-as aforesald these allegations are denled.
Ad paragraph 125

Ragavan was making submissions in genefst terms and not specifically with
referance to the-Trusts. At o stage did she aittempt to elevate the- risk of losing
the mining rights above the mines"environmental siatutory ohfigations. The two
go hand in hand and are truly co-extensive Ih that systainable. mining is riot
pessible in foday's regulatory regime without regard to a variety of other

conslderations Inclyding-environmental and socil factors;
Ad paragraph 126

Theze allepations speak-for themzselves and go thie root of the irreparablg harm.
which Makgoka J identified in his judgment of g Ogtober 2017.

Ad paragraph 127 to 129

Fhave no imowledge of the cifcumstances that led to the preparation of a report
by Deleitte: Fick herself clearly doss-not have personal knowledge sither and
is left-with having to buld OUTA's case on the basis.of .new_s_'paper' articles.
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Save as aforesaid | do not have. personal keowledge of the report, its delivery

date or the instnctions saidto have been Issued by the South Africein'Reserve:
.Bank to the Bank of Baroda. It is notable that having regard to SF19, Mr Shipp

made it clear in ne uncertzin terms that the repert should not bis used,

reproduced or circulated for any other purpose withdut the prior writterr consent

of Deloitte gs it was piovided selely for the purpose of mesting the Bank of

Barqda's reaponsibility to report to the Registrar of Barnks (see page 275 of the
record). Flok is invited to state whether Deloitfer consented o the usé of the

report in these procegdings before they were launched.

Ad paragraphs 128.1 fo paragraph 130

1021, | adinit the allegations In paragraph 128. With reference to the
allegations in paragraph 130, | poirit out that despite OUTA's refiafce
on the report by Delolite, |t seeke-to place selective evidence: before
this Court. Fick has chosen 1o Ignore fhe fact thatthe report concluded
In Appendix 1 (ses page. 201 of the recond) that no transfer er
withdrawals of funds relfafing to Trust monies were made-ouf of the.
Bank of Baroda's accounts other than the investment of the funds info

Internal fixed deposit investments.

102.2. The fact that the Bank of Baroda may not hiéve an internal policy
regarding mine rehiapilitation trust funds is not the responsibility of the
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Trusts. OUTA Is invited 4o address tha matter Turther with the Bank
itself. Save as aforesaid these allegations are denied.

103.  Ad paragraphs 131 {o 137

103.1,

~)

103.2.

| admit the allegiations contained in these paragraphs to the extent that
they fepresent an accurate recordal of the Daloitte report read wjth the
annexes thereto. As tan be gleaned fior these allegetions, Fick is
left: with 1o basis to impugn the conduct of the trustees. What Fick
seemingly does not acknowledge despile the Delgitts repart
constifuting objective evidence in confiirmation thereod, is that no capital

Feserves havi been used for rehabilitation pumposes.

Despite the evidence annexed to its own’ founding affidavit confinming
this, OUTA has deemed fit ta make Unsubstantiated allegations that
seek to discradit the trustees in their-adminisiration of the Trusts, At
no siage did the Qptimum Trust-abiow any fixed deposits to be usad.as.
collateral or security of any kirid. Save as.aforesald these allegations

are denled.

104, Ad paragraphs 138 to 144

104.1.

| admit the-allegations contained in these paragraphs to the extent that.

they represent ah accurate recoridal of the Deloiiie. raport read with the
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annexes thereto. Fick is yet agaln Teft with no, basis to discredit the
trustee in thelr administration of ihe Trusts.

1042, | have aleady dealt with the circumstances around the loan to
Koornfontein Mine by the Bank of Baroda. The collateral put forward
by the' Koomfontaln Trust was limited to surplus funds heid in the
account over and abpvée the funds. held to meet the requirements for
financial provision. None of the funds standing fo the credit of the
Koomnfontein Trust have been used for éoncusrent rehabilitatior, Save

as-aforesaid these allegations-are denled,

Ad paragraphs 145 to 148

| adinit the receipt of the corresponderice addressed by OUTA dated. 12
Septernber 2017. As OUTA is not entitied to the information set out in
paragraph 145,1 to145.6, there was no correspanding obligation to respond to
OUTA. | have rio knowledge of the comespandenice ditécted at the Minister
refarred to in paragraph 147. Save as aforesaid | admit the -allegations in these

peragraptis.
Ad paragraphs 149 to 150

| have no knowledge of the cotrespondenice directed by OUTA to-tha Bank of
Baroda. It is-instructive to note that the barik confirmed in unequivogal farms to
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QUTA that the funds held by it-and standing to the ctedit of the two Trusts "are
ot ercumbered in any way’. It begs the question why OUTA deemed fit to
continue with the prosecution of this application. It has electad to do so for
reascns. that are clearly seff-serving. | have already addressed- the: factual

allegations relafive te paragraph 150 elsewhiere in this affidavit,

Ad paragraphs 161 fo 152

| admit the allsgations contaired in these paragraphs o the extent that Fick hes
correctly set out the' correspondenge éxchanged between Werksmans and
Tabacks. Save as aforesaid these allegations are denied.

Ad paragraph 1563

1 admit that Fabricius J handed down judgment on 21 September 2017. The
findings made by the jeamnad ju_dge are of academie importanice only in that it
has been supersaded by the judgrment of Makgoka ) of 9 October 2017. No

purpose will therefore be achieved by dissecting those findings.

Ad paragraph 154 to 155

109.1. | deny that the Trust funds are at risk. The judgment .of Makgola J
makes it clear thiat there is no risk-of imrifinent closure-of the aceounts
of the Trusts héld with the Bank of Baroda. There is aceordingly no
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need to secure altemative banking facilities here and now and ho risk
of flight of the-funds which Is an oppérfunistic allegation made without
a proper facitial basis. Steps have been taken fo-explore all options

with regard to the-opening-of new accounts.

1992, A niew bank, known as “Post Bank”, will soon. cémmence offering full
banking services. It is heped that since it will be unbiased it will consider
requests for opening accounts in the name of tha Trusts favourably, |
deny ahy conflict of inferest elther &is alleged oratall. | deny that the
capital of the Trust funds. have been used for concurrent rehabifitation.
Ragavan has at all imes acted under the confrol and sipervision of the
trastess. Fiek is simply ot in & position to counter this and has been
feft to make bald swegping allsgatione not bome out by the facts. | point
out that | explored alternative investment vehicles for the trust funds at
amuch betfer interest rate: The Department has tonsented fo-this new
Investment vehicle which.can unforfunately not be implementad & long
as the current Court ciler femains in place. Save as aforesaid these

allegations are denied.
‘At paragraphs 156 to 157

| reiterate that the. Bank of Baroda had no good reason to terminate its
contractual relationship.with fhe. Trusts. A final détermiriation of the issug will

be made In dus course. ] take note of the admission that the Barik of Baroda

g
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appears'to be sympathetic towards OUTA. This is consigtent with the order to
Which it consented to so as io keep the Trist accounts open, this
notwithstanding the alleged repiitational harm it eomplained of which Makgoka
Jf found to have been of a specuiative nature qnly. | admif the allegations in
paragraphs 157 and 158 inispfar-as they constituts an actyrate recordal of the
relevant provisions of the applicable legistation reliamit upors, Save gs aforesaid

‘these allegations are denied.

Ad paragraphs 159 to 160

| admit the allegations in paragraph 156, For the vary reasons advanced by

.Fick in this paragreph, the Bank of Baroda's summairy decigion to terminaie the

accounts of the Trust was unlawful. No basls exists to remove me as trusiee, |
discharge my duties as trustee in accordance with the prescripts of the commor

law and obligations imposed on me by the Trust Property Conirof Act, As

already highlighted, OUTA is not entitied to dethand an accounting. Saye as-

aforesaid the allegations in paragraph 160 ane denied.

Ad paragraphs 161 to 163

| deny that OUTA has made out a prima facie case. | do not deemit necessary
to respond to paragraph 162 in view of the consent order made ah oider of

-Gourt by Msimeki J on 26 September 2017 which effestively addressed Psirt A

of thie relief. | deny that the allegations in paragraph 163 sets ouf adequate

g
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grounds for urgency. The heafing befora Fabricius J took place as early as 8
Septernber 2017 with the Bank of Barada having advised as far back as & July
2017 dof its intentioh te-close the accounts. No explanation is furnished for why

OUTA did not bring this application earlier if it iruly had legitimate concems.
Ad paragraphs 164 to 165

The time perlod afforded to the mining respondents within whigh to frespond was
hopelessly inadequate. No basis exists for the Minister 1o intetvené. Saveas

aforesaid these allegations-aré denied.

Ad paragraplis-166 to 167

In view of the fact that the relief sought ity Part A is of academic impuortanceionly,
| do nat deem it necessary to regpond to thése allegaifions save to point out that
the Trusts have never disputed the very spacific statutory purpose for which the
funds-are held.

Ad paragraphs 168 to 189

| take: note of the allegations cortained-in paragraph 168, OUTA ought to have.
loined the Master from Inception who has an iftsrest in any proceedings that
have a direct bearinig on the-administration of tha Trusts. | deny that OUTA is

entitled to the rélief set out in the rictice of etion.

-
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196. | now deal with the allegations contained in Fiek's supplemieniary founding,
affidavit. Allegations not speclficaliy dealt with should be taken as having been
denled,

AD SERIATIN RESPONSE TO SUPPLEMENTARY FOUNDING AFFIDAVIT

117. Ad paragraphis 1to 5
[ admit that Fickis an aduit fémale: and that OUTA.is the applicant. 1 have. no
kriowlsdge of the pogition oceupled by her. | denythat all of the allégations are
all frue. and correct. and within Fick's personal knowledge. 1 adiit the
allegations in paragraph 3 insofar as they afe consistent with the arder of

Msimeki J dated 26 September 2017, Save as' aforesaid the allegations in
paragraph 3 are denled. 1admit the allegations in peragraphs 4 t6 5,

118. Ad peragraph 6 to 7
I'take riote of the allegations contained in these paragraphs,
119. Ad paragraphs 8 to 11

| take' note of the allsgations in paragreph-8. | admit that-Scott tendered his.
resignation on 31 August 2017. | take note of the fact that Scott did not suppiy-
OUTA with copies of the documents OUTA is on . fishing expedition for, [t

would have beén inappropriate for him fo do 8o given his resignation as frustee
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of the Trusts. Scott’s tesignation was effedtive immediately. Save as aforesaid

I-admit thie allegations-contgined.in thsse paragraphs;

Ad paragraphs.12 to 14

| ‘adrhit the éxchangs of coryespondence betvieen Werksmans and de Oliveira
whese letter of 3 Octobeér 2017 speaks for itself, | cannot speak-forwhy OLUTA
has.not secured copies of the documerts referred to by It from the Master, but
do not find this unusual as tryst deeds by their very nature dre not public
documients fike a memoranduir of incorparation. Fick has not disclosed what

further steps have been taken fo procure. the trust.deeds.

Ad paragraphs 15to 18

l-admitthe allegations in paragraph 15, The Master ougtit fo have been joined
from inception. | confirm that | am at present the sols trustee, | admit the
allegations Th paragraphs 17 and 18 #sofar as they concarn the joinder of
Ragavairwho perfoims administrative tasks In relation fo both Trusts from time
to-time but subject to my control and supervision. Ragavan Is énly a director of
Koornfontein Mire and not Optimum Coal. Save a& aforesaid these allegations

aie denied.
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Ad paragraphs 19 to 21

I'adiiit the ellegations in paragraph 19 relating 1o the circumstances which led

to Ragavan expressing an inferest in becoming joined as & parly to these

proceedings, Save as aforesald the allegations in paragraph 19 are denled. 1t

is not for the Courf to appaint trustees, As appears from section 7(1) of the
Trust Property Conrol Act, the power Is specifically entrusted to the Masterwho
is entitfed to exercise the. power where the office of trustee cannet bé filled of
becomes.vacant but subject to qualification. | admitthe allsgations in paragraph
21,

Ad paragraplis 22 to 24

123.1. | admit the launch of -a further urgent application and the filing of 2
Teplying affidavit which was not possible nor necessary at the time of
the hearing of the application for interim relief before Fabricius J on 8
September 22017 which sought to pieserve the staius quo insofar as
the relationship, with the. Bank of Baroda was concermed pending the
hearing of an applicaticn for ah inferim intetdict that was specifically

enrelled for 7 and 8 December 2017.

123.2. Following the applicafion for interim relief haying been sst down for 7
and § December 2017 by the.directive éf the Deputy Judge President,
the. Bank of Bafeda refused fo furhish an undertaking that pending the
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determination of that application, they would not proceed to close the
applicants’ acgounts. As Makgoka J correctly found, ihis was 2
particularly unreasonable stance on the part of the Bank of Baroda and
justified the proceedings heard befare the learned judge on 28 and 29
Septembsr 2017.

123.3. 1-:admit that OUTA was nof advised of the further urgent application.
The insinuation that fhere may have been an obligation to do s6 is
startling to say the least. Save as aforesaid thésé allegations are
‘admitted.

Ad paragraphs 25 to'26.

| take. note of the allsgations in paragraph 25. | admiit that no confirmatory.
affidavits were filed on bishaif of the Trusts. The extreme urgency of the situation
did not allow for' eonfitratory affidavite to be filed on behalf of &ll twenty
applicarits in those proceedings Wwhich would have presented a huge
administrative: burden that would only have served-to delay the heariny of the
application. This the applicants could itl affotd given the Bank of Baroda's stated
desire 1o olose the accounts by Satyrdey 30 September 2017. It hardly bears.
mentioning thatthe bank was particularly fortified in its views and sntitlement to
adept this pasticular course. of action follewing the judgment of Fapricius: J
handed down on.21 Sepfember 2017. Ragavan has personal knoiledge of
the affairs of the Trusts' as | have already demonstrated.
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Ad paragraphs 27to 32

I admit the sillegations in paragraphs 27.1 o 27.2 insofar as they represent an
accurate recordal of the .contents of Ragavan’s replying affidavit. | deny any
Suggestion of tinfawilliess. OUTA ignares the fact that the colfatersl was put
forward in respect.of surplus funds avaifable. to the Koornfontsin Trust which
were in excess bf-funds required to b kept for financial provision puiposes. |
have already addressed this thieme élsewhere in this_ affidavit. No funds
statutorily eamarked for réhabifitation were: placed at any dsk. Koornfontein
Mine répaid the foan in November 2016, The Trusts awe OUTA no explanafion
of any kind on the basis sought in pamagraph 32. Save zg aforesaid these
allegafions are denied,

Ad paragraphs 33 to 34

i fall to undefstand the allegaflons in paragraph 33, Kcornfonlt-;in__ Mine paid the-
foan back to the. Bank of Baroda without delay. 1deny that the trustees were
feckless as funds maintained for réhabilitation were at ho stage subjscted to
any risk. The security persineg only fo the. surplus funds kept by the
Koortifentein, Trusts; Contrary to the suggestion in paragraph 35, Trust funds'
were never utilised for any ather puipose. “This Is In fact borhe. by the Deloitte-
report which Fick refefrad to in her foundifig affidavit. 1 fail fo understand why
OUTA persists with this iiné ir the faos of the evidence annexed to its founding
afiidavit. Save as aforesdiq these gllegations are denied.
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Ad paragraphs 35 to 36

1:admit the allegations In paragraph 35. The replying affidavit speaks for itself
in this regard. | deny the aliegatians in paragraph 36 insofar as it is suggestet
that the Trusts cannot operate under miy control and supervision in‘the manner-

required of & frustes.
Ad paragraphs 37 to 39

| admit the allegations.in paragraph 37. | admit the first sentence of paragraph
38 but point cut that this is not the sum total of the restryctuiing taking place.
While the tran'sad:ian' with Charles King SA has heen concluded, the parties-are
in the process of applying for regulatory approvals. | admit the al[égaﬁon‘a in
paragraph 39.

Ad paragraph 40

1 have no knowledge of Charles King SA’s trading history or ekperience in the
mining industry. OUTA should welcorne the fact that the transaction represents:
an opportunity to secure much needed foreign direct investment- for South
Africa. | do not know why OUTA trests the transaction with suspicion but
suspect its. motives are not boria fide:




59

130. Ad paragraphs 41 and'42

There was no obligation on the trustees to-favour OUTA with an explanation of
any kind. Regardiess of who the party is that acquires.a South Affican mining
asset, it must adhere to the South Affican regulatory framework within which
mines opérate as set out in the MPRDA and NEMA. The Trusts will therefore
continue to serve their purpose should the transaction with Charles King SA
secure: regulatory approval. Save to admit the allegations in paragraph 42, |
deny the balanee-of the allegations in these paragraphs.

131,  Ad paragraphs 43 to 44

Thie transaction is awalting regulatery approvals as adviséd elsewhers in this
affidavit. Save as aforesaid { admit the balance of the allegations in paragiaph
43 which are uncontroversial to say the least. In my capacity as trustee | am
and have-never been under any [llusion as-to the statutory purpose for which
the funds are being kept. 14ake note of the allegations in paragraph 44.

132. Ad paragraphs 45 10 46
| do not specifically deal with the allegations in patagraph 45 since they have

been overtaken by the judgrrient handad dewr: by Makgoka J on § Octaber

2017. ] take issue with the suggestio in paragraph 46 that the Trusts cannot

M
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readily retain banking and other services while under their existing control, The

judgment of Makgoka.J js destructive of an Inability to-retain bariking services:

Ad paragraph 47

1 deny the allegations. in this paragraph. The conclusion drawn hers is simply

not bome by the objective facts. The affairs of the Trusts are segregated and

dealt with separately on the basis of & clear distingtion drawn between frust.

Rreperty and property vesting in other companies.within the group of companies
falling Within the Cakbay stable. The fact that i was convenient for the Trusts to
be co-applicants in the Baroda interdjct proceeidings given that they too faced
the. prospect of the imminent untawful closure of their accounts does: not give
rise to any Inference that the affalrs of-the Trusts are dealt with o the besls

suggesied in this paragraph.

Ad paragraphs 4810 49

i admit the allegations in paragraph 48. | admit the decision of ABSA to
terminate its relationskip companies within the Oakbay Group. This has no
bearing onthese procsedings since the Trusts never held accounis with ABSA
viith the result that | fall to see the relevance of these allegations in the context

of these proceedings, Save as aforesaid these allegations are denied..
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135, Ad pardggraphs 50 to 55

135.1.

135:2.

135.3.

1 admit KPM@'s declsion 1o terminate its relationship with the
companies within the Oakbiay Group.. Following ABSA's: decision, |
admit that the.remaining large: banks followtd suit. Although the Bank.
of Baroda had rendered banking services o companies within the.
group, previously, it was following the declsiori of the major banks fo
close. the accounts of these companies that the role of the Bank of
Baroda became miore central &6 a banker fo e Oakbay stable as a

whole,

The Bank of Bardda for jnstance opened new accounts for Tegeta and
advanced some. R1.25bn In capital In April 2016. The last accouils
which opened with the Bank of Baroda were for the ioomfotiein Trust
and the Opfimium Trust which were opened on 21 May 2016 and 21
June 2016 respactively.

This was following: Standard Bank having given notice of its intenfioh
to. closa the accounts of all cliepts. faliing in the Oakbay stable.
Whatever the reasohs advanced by the four banks at the time, they are
of no refevance: o these proceedings. Seve as aforesaid these

allegations are-denied.

T
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Ad paragraplis 56 to 57

While it is corect that Sizwe Nisaluba and Gebode ("SNG") have resigned as
the auditors of the Tyusts, they remain in ‘position at least until such fimeé as the
|atest financial statements as at 28 Februaty 2017 have been preparad which-it
T&'expecied will be available in Novémber 2017.

Ad paragraphs 58 to 59

I admit the allegations in paragraph 58 jnsofar as they represent an accurate
recordal of the contents of Regavan's replying affidavit. 1t was never stated that
thete is no prospect of finding altérhative banking facilities, but raithérthat time
will be required to do so. As | have set out slsewhere in this affidavil steps
towards the achievement of this objective are already underway. I is
noteworthy thatFick dees riot accuse the Trusts of having. & poor reputation.

Save as aferesaid these allégations areé denied,

Ad paragraphs 60 to 62

Save Yo stale that the conclusions drawn by Lange are not corredt, | take nots
of the allegations in paragraph 60. | deal with Lange’s report separately insofar

ag it is necessary to de so.
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Ad paragraph 63

| {ake note of the temms of the amended riotice of motlon. | deny that OUTA is

eritiled to the relief sought.

Ad paragraphs 64 to 66

140.1.

140.2.

1 dery that QUTA has rhade out-an adequate case for my removal from
the office of trustee, OUTA cannot show that my removal will be in the
interests of the. Trusts of their beneficiaiiss being Gptimym Coal and
Koornfoniein Mine .as Tequired by section 20 of the Thust Propetty
Coftitrol Act. My removal is instead Sought on the-basis that it will serve
the greater public. Interest which i with respect not the fest under
section 20. |, in any event, deny that the public interest is relevant In
the-context of the Court determining whether grounds for my removal

have been established.

OUTA hag no interest in fie administretion of the Trusts: It is not &
benefislaty and enjoys na right or interest in the property of sach Trust.
k-deny that my removal will be: in the interests of the- Trusts. There is

no reason io conelude that my reméval will enable. the Trusts to act

differently sirice the trustées have at all times acted in accordance with

their statutory obligations.
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140.3. | fail to see how my holding office imperils the property of the Trusts or
their contihie administretion. The. funde are held for rehabilifation
purposes and have at all times been dealt with in accordance. with the
applicable ststulory provisions. Save as &fpresald 1 depy the

allegations in paragraph 66.

Ad paragraph §7

| deny that | have breashed by fiduciary ot statutory duties. At no stage has

there been a violation by the trustees of the obligations impesed by the MPRDA,

NEMA or the Income Tax Act. The corfiict 6f inferest complained of s putafive
at best, The. MPRDA does not prescribe who can be appointed frustess of mine
rehabilitation frysts with the resulf that i does not follow that becaus® | am alse
a difector of Optimum Coal that-| am thereby disquaiified from holding the dffice

of rustee. Save as aforesald these allegations are deniad.

Ad paragraph 58

1421, 1deny these allegations. The ordér of Makgoka J has shown that the
Bank of Baréda hias a case to answer with. regards fo its sutiden
decigion to terminate the bank accounts of the various entities in the:

Dakbay Group.

~afy
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Whille- it is. so that the four large commercial barks are not prepared o

cohduct business with infer alig the Optimum Trust and Koornfentein

Trust, earnest attempts have been made to exploié all optjons with

regard to the opening of new accounts. As highlighted by Ragavan in
the founding affidavit in the Bank of Baroda interdict proceedings,
vatious measures-have been taken to engage with various local and
intemational financial institutions to explore the possibiity of obtaining

a viable operatienal solution to put in place, eveh femporarily.,

Whilst 4l reasanable endeavours to open new ‘acgounts are belng
made, the fermination of the banker-custorher relaticnship in the event

that final relief against the Bank of Baroda is not secured, .will leave the
Affica. To this. end, contingency measures have bégh put In place
aimed at brokering a restructuring of Optimiirn’ Coal and Koorrifontein

Mirie.

That. procass has; in fact, already begun and as discussed elsewtiere

‘Trusts lke other parfies fo those proceetiings unbanked in South:

in this affidavit, we afe in the process of applying for regulatory

approvals to the transaction. with Gharles King SA. The. Intended:

closing date of the fransaction s 31T August 2018,

Should the transaétion materialise thére ought to be no reason why the

Trusts will not. seiouré suitable alternzfive banking facilities of their

N

¥
s &




Q

143.

144,

145.

66

choite. Itis only intended as a last resort in the event that final relief is

not granted against the Bahk of Baroda.

142.8: § submit there -are. reasonably gaod prospects that final relief will be

granted against the bank.
Ad paragraphs 69 to 70

| deny that the Court is empawered to.appaint trustees. The power to do so lies
with the Master but | deny that there is any basis to do so. | deny that OUTA

is entitled o an order on the basla.outline in prayer three of the notice o6f motion.
Ad paragraph 74

Itake note of the reflef sought I prayer 4 but submit that no basis exists for an
order to this effect fof the reasons already dealt with elsewhere in this effidavit:

Ad paragraphs 72 to 73

Save t6 note that an accounting in respect of the Trusts.is sought In prayer five
on the notice of motion, | deny that OUTA i¢ entitied to an accounting, Only-a
frust beneficiary of co-ffystee is entitied to- demand am accounting -ar any
information of ahd conceming the siate of fhie investments and a trustee’s

déalings with.the trust property. OUTA plainly does not.fall into sither category,

¢
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1deny-any suggestiori that the funds of the two Trusts have.been utilised for an
unlawiul purposes efther as alleged or at all. The allegation is not.consistent
with the objective facts.

Ad paragraphs 74 to 76

As these allegations do not specifically coneem the mihing respondénts, | deem
it unnecessary to respond thereto specifically save to polnt etit that no hasis
exists for the Minister fo exeércise his sfatutory powers as adequate
afrangements are in place for the financial provision for rehabilitation in respect

of both Keornfontein Mine and Optimum Coal.
Ad paragraphs 77 to 79

| submit that the relief-sought against the Bank of Baroda has been rendered
nigatory by the oider of Mekgoka J dated 9 Oclober 2017 .since the final
determination of the dispute with the bank will Invariably only take piace: well
after the finalisation of Part B of thiese proceedings. In the interim perlod the
Bank of Baroda is Interdicted from deactivating. and/er closing the bank
accounts of the Trusts held with the bank and/or from terminating the banker
customer relationship that currently subsists on the basis of the reaseris
advanced in its fermination notices dated 6 July 2617, This drder cohstitutes a

satisfectory sitangement with there being no basis for this Caurt to pranounce

W B
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on the igsue again by means of a further order. Save as aforesald | take hoté

of the allegations.

| now briefly deal with the. allegations made by Lange {o the extent that it i
necessary to do so. Allegations not specifically dealt with should be takenas
denled.

Ad paragraph.1 of Lange's affidavit déposed to on 21 September 2017

| have no knowledge of these allegations which are denied.

Ad paragraphs.2 10 3

| deny that the allegations are true and comett or fall within Lange's persona!
knowledge. As should be-evident froin what is stated elsewhere in this affidavit

Lange has relled on assumptions which are aot consistent with the true facts.

‘Save to nofe that.Lange clalms to.describe himself as a chartered accountant,

| have ne knowledge of these allagations-which are dénied.

Ad parggraphs 4 1o 6

Save to note that Werksmans requested Lange to prepére a repott annéxed as:

“ML2" {o his aeffidayit, | have no knowledge of these-allegations.

=54
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| now deal his repott insofar as is negessary, For ease of reference | employ
the itern numbers used by him, in the first column. At the oufsef, it is important

to note that Lange en his own version only made preliminary findings.

ltem 2: Ragavan's lefter of 4 May 2016

"183.1, Lange appears to lose sight of the fact that the need for eoncutrest

rehabilitation was identified which informed the letter fo the Regional
Manager. Approval was necessary as the funds could not be used

without such approval.

153.2. The letter speaks for itself insofar as the reasons advanced. If he s
indeed a charterad aceountant, Lange has no business relying on the
provisions of section 54 of the MPRDA or making legal subriissions of
anhy kind. Matters of law are beyond the scope of his claimed expertise.
The Trust had a sufplus of funds aiailable. The syggestion that she
wag not acting In the best interests of the Trust is demonstrably false.

Item.3:.letfer from the DR dated 5 May 2016
| have already dealt with the inferpretetion contended for by. the. mining
respendents ‘as 1o why concurrent rehabilitation i perniitted. Given his lack ef

legal expertise, it is retnarkablé that Larnge hag taken it upon himself to express
legal views hiere. It OUTA féels so strongly about the matter, it must challenge
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the decision by the Regional Manager in Court. Lahge's atfempt to ecast
aspersions’ off the Regional Manager given the swiff regporise is unhelpful.

QUTA is the first to complain whei state functionaries are tardy: it cannot have

it both ways.

ftem 9

} have:already dealt with the circurristances of the loan'to Koornfontein Mine
and 50 as to avoid unnecessary repetition, do not repest those allegations. The
collateral put forward was in respect.of sumpliss funds with the result that no

capital reserves held under the auspices of section 24P of NEMA read withi the

Regulations were employed.

item 12

| derty the suggestion that we were,_dishenest. The efror referred to here was
entirely bona fide and not the résult of any attempt at dishonesty or to defraud:
the Bank of Baroda who no doubt, and in view of the fact that it dogs business
in South Africa, would have been aiive to the fact that Tegeta cannot beé the
holding company of the Trust. Ngthing furns on thig. Lange’s emphasis.of this
point shows that OUTA would go to exireme levels to cast the mining
respondents in a negative light and to his end, appear te have no difficulty Iy

finding fault with what is really a minor error.
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ifern 14

The funds of the Koornfontein Trust was held at Rand Merchatit Bank and was
transfermed to the Bank of Baroda on 23 May 2016 and the funds of Optimum
Mine Trust was previously teld with Standard Bank but was fransferred to the.
‘Bank of Baroda on 21 June 2018 with approval from the Department. | admit
the allegations hefein insofar as Lange has correctly recorded the conclusions

drawn in the report by Delcitte.- Save as aforesald these allegations are denied.

I do rot address the supplementary affidavit deposed to by Lange. | have
already dealt with the matters set gut therefn in the. corifext of the answer to
Fick's supplementery sffidavit. The balarice of the-issue raised by him pertain
for the. most part to matters which are before the Court.inthe Bank of Baroda
interdict.proceedings. ‘The evidence which Lange claims he has not had sight
of is in any event not matter to which he [s entitied to, QUTA is also not entitied
to seek discavery from the mining respondents. The failure fo fiimish any of the
documents meritioned by Lange should therefore hot give tise to any inferences
of wrongdoing. As trustee | have not asked him to express any views on

matters pertaining to the Trusts.which Is in ahy event not-qualified to do.

Wherefors | pray that the epplicafion be dismissed with the costs including the

costs gecasigned by-the employment of two counsel.

o
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DEPONENT

THUS SIGNED AND SWORN TO at .SENYN. . on this .AX. day of
DERBRY,. 2017 the deponent having ackriowledged Hiat the deponient knows and
understands the.contents of this affidavit, that the deponent has no objettion fotaking the
preséfibed oath, that the oath which the depenerit has taken in respect thereof is binding
on the deponent’s eonsaience; and that the conterite of this affidavit are .both true.and

correct..

CONMISSIONER OF DATHS

= RARGO-ANN PALAN
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OPTIMUM MINE
REHABILITATION TRUST

South African Revenue Services
289 Bronkhorst Strest

Brookh

Pretoria

Atfention:  Nico Alberts
Peremall:  nalberts@sars.dov.za

Dear Nico,

Your letter dated 30 October 2017 and our meeting on 14 Novernber 2017 refers.

We advise that the audit for the year ended 28" Feb 2017 is uinder process and is likely o be
complets shorlly. -
We shall be subrmiffing the requifed incoms tax retums as required undor the iaw.

Although we have subinitted Barik Statements to SARS as requestad with.regard t 2017, we

would like to seek your dlredlveslguldanca in respact of the following matter.

(1) For 2017 tax year, amount of epproximately R115 Milion was eamed In interest on
account as contemplated by S 37A(2), which include an intereet amount of R7.9 Million for
themorth of Al 2016, ou of which K75 ilon was ranefemad o mins curr accaunt.

() This amount of Interest doss not form part of a deduction from taxable Income as
contemplatad by S37A (a). In fact, during the 2017 tax year Optimum Trust will declare
such Inferest income as part of ts gross income for the 2017 taxyear; ~. ~ ©
(i) A furidamental principle attaching to the tax law applicable 10 & trust is the conduit
principle. It is hopefully acospted that this fundamental prinoipls, which Is entrenched in
reported and unreported case law, does not fequire fo be explained to SARS. Case law in
support of this principle s to be found ininter alia Secretary for Inland Revenue vs. Rosen
([1971],[328TC248]); ' :

(iv) It folow, that the dcorual of such Interest income by @ taxpayer can be applied in
furtherance of & taxpayer’s enterprise and that the interest income in itself does not form
part of the subject matier as envisaged by 837(2); - -

(v) During the 2017 tax yeer, & porion ofthe interest Incoma which acorued 1o Opfimun
Trust weis applied toward work done at the mine, Including rehabllitation work.

Optimum Mine Rehabilitation Trust
_ T oo (TrustNo: 1T13693/07) - . L .
144 Katherine Street, Grayston Ridge Office Park, Block A Lower Ground Floor, Johianhestburg, South Africa
' ' © 7 Teli+27 11542 2200 Fax: 086 6851814 '
s

'Ih:sﬁew PU Gwender




OPTIMUM MINE
REHABILITATION TRUST

We enclose the folowing for.your kind consideration:

1. Trust Bank Account Staternent;
2. Invoice from Contracior

We therefore request a direstive/guldance from SARS on the income eamed on the Trust that

was usad for refiabifitation as we believe that there was no contravention of Sec 37 (a) of
Income Tax Act - ’ '

WeloekfmwardtoMarlngfrom you.

Yours faithfuly,
T Ty P
o

Optimum Mire Rehabilitation Trust
, ) ~ (Trust No.: IT13693/07) . . .
144 Katherfne Streot, Graystnn Ridge Dffice Park, Block A Lower Ground Floor; Johannesburg, South Africa

Tel: +27 11 542 2200 Fax: 086 685 1814
Trustees: PU Govender

(RS ﬁ
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South African Revenue Service
Pretorla Head Office
209 Bronkhorst Street, i

Nieuw Muckleneuk, 0181
Privale Bag X823, Preiorla, 0001

il SARS onling: www.sars.gov.za
YR i Switchboard: (012) 422-4000
o fn Grayston Ridge Office Par]g
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B W Mine Réhabllitation (By Hand)

Dear Trustees
Iﬂ‘) OPTIMUM MINE REHABILITATION TRUST
) | write in reference to your letier dated 16 November 2017.

Sectlon 37A makes provision for a trust or a company that has as its sole objectls fo
apply its properly for the purpose of ~

(@) rehabilitation upon premature closure;

(b) decommissioning and final closure; and

{c) post closure coverage of any latant or residua! environmental impacts.

The frust or company may not apply its funds for any other purpose. Monies in the
trust or company may further only be invested in specified approved instruments :
issued by specified insfitutions. Any income that is derived as a result of these {
Investments accrues to the trust and becomes part of the property of the trust which
again may only be utilised towards its sole object.

C{ ) You seam to rely on the general common law principle that income that accrues to a
o trust flows through {o the beneficiary, This is only frue in respect of a beneficlary that
has a vested interest in terms of the trust deed or a named beneficiary if a trustee |
--> has discretion and exercises such discretion in favour of a named beneficlary. In g
looking at the specific trust deed that established the Optimum Mine Rehabilitation i
Trust ("the Trust”) paragraph 12,3 specifically prohibits the trustees from distributing
any profits or gains to any person and makes it clear that all funds must be used for

its sole purpose.

The Trust is obligated to establish separate accounting records for each beneficlary
and must deposit any profits to the account of the beneficiary that is so established.
These accounts must remain the property of the Trust until such time it is required
by the respective beneficiaries to fulfil its statutory obligations In respect of the
rehabiiitation of the land upon closure or decommissioning of the mine.

It sesms clear that in fransferring the R7 500000 from the frust it was not in
accordance with the requirements of the trust. The monies, even if it was used for
rehabilitation purposes, would not be allowable as the rehabilitation would have
been in the ordinary course of the mining activities and not due to rehabifitation upon
premature closure or the decommissioning and final closure of the mine.

PWW.BArS. gov.Za
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| emphasise that no audit has bean done and this reply is based on the information
contained in your letter and the application of the specific requirements of

section 37A.

Section 37A(7) may find application if it is found that the Trust contravened the
requirements of section 37A{1){a) by applying any property of the Trust for purposes
of rehabllitation upon premaiura closurs, decommissioning and final closure, post-
closure coverage of any latent or residual environmental impacts or fransfer to
another company, frust or account established for the specified purposes. Should
section 37A(7) find application, an amount equal to the market value of the property
distributed will be deemed to be taxable income which accrued fo the Trust. The
Commissloner does nat have any discretion In this regard. Shouid this be the case
the Trust i= obligated to declare It in the relevant tax refurn and make it subject o
tax. All other provisions that apply will similarly be applicable. In the event that the
amount is not declared as such the Tax Administration Act would require that

understatement penaities be levied.

Your attentlon is further drawn {o the amendments introduced by the Taxation Laws
Amendmant Act, 2017. These amendments are effective 18 Dacember 2017.

Should you wish to disciss the content of this letter please feel free to contact the
writer.

for COMMISSIOHER FOR THE SOUTH AFRICAN REVENUE SERVICE




4/4{2018 oakbay.co.22 Mall - Fwd: LETTERS AS REQUESTED

S

OA K BAY Reshma Moopanar <reshmam@oakbay.co.za>

IO A SWHLALY

Fwd: LETTERS AS REQUEs’T’ED |

1 message

Ronica Ragavan <ronica@oakbayco 205 ' Thu, Nov 16, 2017 at 5:00 PM
To: Nico Alberts <nalberts@sars.gov.za>, MMakola@sars.gov.za, UGESHNI <ugeshni@sahara; oo.za:i Reshma Moopanar
<reshmam@oakbay.co.za>, Desrae Lawrence <DLawrenoe@sars,govza>

Dear Mr Alberts

Trust you are well.

Kindly find attached the letters and necessary docs as discussed for your attention for both OCM Trust and KFN Trust.

‘Regards

_Ronica Ragavan

2 a‘tlachmio'hi";s.
4 3 -B KFN REHAB TRUST LETI'ER.pdf
93K '

- OCM REHAB TRUST LETTER pcf
144K

hitps://mail. gocgle.comimailiu/0/7ui=281k=3024b11eef&jsver=beTOXEXTIULen. Sview=pi&q=ronica%40cakbay.co Zagqs=ruebsearch=queryaih=isfc... 1/1
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KOORNFONTEIN
REHABILITATION TRUST

The Trustaes have been requested by the Benefidary (Koornfgnteln Mines {Pty) Lt} for funds
to canry out the concurrent rehatiliitation werk at the mine. In this regard an spproval has alsy
heencbtained by the sole sharehoider of the Beneficiary i.e. Tégeta Exploration & Resourtas
{Piy).Lit from Pepartrient of Mingral Resourges (DMR), The capy of DMIR's apptovel has baen
Rlaced before the trustees.

The Beneflclaty has requepsted 1o tha Trust ta afiow them to get a llen marked on the fixed
deposit of the Trust for R170,000,000 (end one hundred and seventy million) tiefd with Bank of
Baroda, Iohannesburg ard to-take 3 loan against it for R150 600:000 {ONE HUNDREQ AND HETY
MILLION RAND). The funds shall tie utflized Yor the purposes of rebabilitation bnly. A progress
report of rehabilitation shzll be sitwhitted to DMK an yearly hesis,

T WAS RESOLVED THAT:

1. the Trust allows Barik of Barody, Joharineshutg fp savction te ‘the Beneficlary a foan
of R50 020 080.00 against the fixed deposit of the trust hiid By Bank of Barods for
170,000,800 {oie hundred and sventy million. rand}. The loan funds shall be
utilized for the purposes of réhabilitation of the mine enly;

2. the trust consents to Bank of Barada to take the sald fixed deposlt as security for
the above loan (LABOD/DL) facility granted to Koomfontein Mines {Pty) Ltd and
heraby pledges same wittr the Bank.

3. the Trust signs all the required loan documents for avalling the above loan fasility
and pledging the fised deposit;

4. the Trust undertakes to arsure that Koornfortein Mines {Pty) Ltd shali use the loan
solely for the cancurrgnt rehabilitation of the mines gnd for no other purpases.

57 Torther resolved that PU Govender in her capaclty as the Trustee be and is heroby
aythorised to sign all the documents required to give effect to the resglytion.

CERTIFED A TRUE COPY

Koornfontein Rehabilitation Trust
[erast fo. IT 7563/07)

* Tel: +27 11 542 2208 Fax; DB6 685 1814

Trustees: PU Govender | Trevor William Scott i Althaf Emsmamally

144 Katherine Street, Grayston Riﬁge Office Park, Black A Lower Ground Floor, Johannesburg, South Africa
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2P) u 3w asier  Bankof Baroda

JHB: ADV:16-17

wis, Kooriforitsin Mines Py, Lid:
Graysion Ridge Oifice Park,
144, Kathetine Strest,
Sandton-27196

Dagt Sirs,

Re: Sanction of credit fasllites

08.06.2016

W are-pleased 10 inform you that on your requesk undar mentioned credit fadility have bégn.

sanctioned tp the company for a peviod of 12 months,

(Aot in ZAR)
Natore i Tacillty ) — [ ikt Sanchioned
FunABased = |
CAEODIDL — TE5006,000
WorFond Bawed WL,
Tkl ——"{1%0,000,000.00
Tertns & Copditionis:
T T ABRICER | WifS. Komn;eniain Hiinies Py, LI, T i
| Nature offaciidy LABCOIDL. 1
3o EAR B0, 000,000.00
(ZAR Qne Hunsred Fifly:  dtiion Orsly)
Pegd | 12 ioREhS Subjeed fo annual tenewsl
5 {WARGIN | 10% |
& TParpeae | Far ehabilkaion of Keotnfontein Winels -
I7TRs 1o 00% BA '
B | Beurity A% pBr Annexire-D efgiosad |
[ PRowso ~Tntereel o be sanmd ON Memmw BASIS as amd mn @@
??T’gibﬁg?r%iﬁlﬂf el k&fni&iiﬁf i “.23..,5,”3}:“ to o pouh A 10f4

s %
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| charged in the account

10| Sacurity As per Annexure-0 enclosed

_ Dnuumanta___

Yours faﬂlﬁu!l;v,-‘L
"'“_%ﬁ Ty

G«

Senlor Branch Manager (Act)
ANl the Terms & conditions are Accepted-

Authtiriztid Trustes/Signatory (Borrower)

e

Johandeshry Branch, Sandion Sity Wein Towore, Bast Wilg, £9'Fo # Eaidkin S iveyrdiiurg, Tismidlo of St Alfugpe 2-0f 4

Phonz 223 11 7840715123, Fax 4 27 11 TE40730, £hopil jaburptenipfhareda. com, vsw.ba holharis oot




@ 4 3/ aier  Bankof Baroida

TERMS AND CONDITIONS:

ANNEXURE - D

Ady, Ale: WIS, Koorafontein Mines Ply, |td, st Jehanhasbury brangh.

 LABODIDL

BT ropeed |
| Nik . JZAR 150,800,000,00
'9.00%. (1% Over Depostt & die at present @ B:00%)
% e .. SR -
_|.Eer rehabiitation of Koornfontein Min -

fo he chiarged for delay in paymeni of Tnigredt 7

)

- Friterést | 2% addifional interest rge ,
¢ - ' instalments as also far fion compliance of any of the terms gnd cordifions
D ... | of Sanciion coniained he _ _ .
, Peiial
harges L .
g::uﬁiéntation Actual o be baitis By the sompany
{ Chages - SN S P
Insurahee TNA - R R
| Securily [ @ FloibEiien of Fixsd Depash with HEnkworth ZAR
170,000;000.00 Dated 06,06.2018 n thy name of Mis
“Koorifentdin Retiabilitation Trust” (Truet No. IT
7583/07) LDOC 16(A).
b. A Written undertaking from M/S. Koornfontain Mines
Ply. Ltd that the funds are to ba ysed for
s rehabititation of minefs,
& . AWrifien undertaking from sole Bharehoider Ws Tégeta |

Explordiion & Resources Py, Ltd. that the furids are
giing to be used for relabilifation of Mine/s.

» A résplution from “Koorfifoniteii Rehabilftation
Trust® {Trust No. IT 7463/07) cionsarting to the
Bank granting e loanty W/§. Koornfontsin Mikes
Pty. Ltd, {KN) against the security of the funds, KM
I enttitled to use 4nd confirming that Ky will ke
using the fnds for rehabilltation of minie/s.

A resolution from M/S. Koornfontein Mines Pty. Ltd.
(KM) authorizing them to apply Tor a loan against
thefund of “Koornfentsin Rehabflitation Trust”
(Trust No. [T 7863/07) and confirtiation that the

funds are going to be used for rehibllitation of the
miriels, - :

daifiannasborg Buinoh, Sudlon Gy Tk Yoo ers, Ear Wing, # ! Fiogy, Sabatier, Juvdrnnasiarg, Replidia of South Afigae 3 of 4

Phorig 337 T4 784571508, Fax 37 11 T84075Y, B irbuig@henstiharggs.cosn, wrvEbenicibarodn oo
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f. Loan Fatility Agreement

| B[ Trsieel To be serviced ON MONTHLY BASIS ag and when charged In the
| | account.

All the Torms & Conditions are accepted-

¢ =

Authettzsd Trustee!Signatory (Borrower)-

Ao

Authorized Sigriatory (Dapbsitor/Euarantor)-

JSorineshrg Branch, Sandini iy TeweFowers, Taat Wikg, 2 ity BirudtoJohnhrashing, ieriibie of Suufh MPiige 4 afd

[hphe +87 11 78407 15/23, Fec 5 2711 THAGTEA. Emgll jabrraberkeilateds com, wanwmnkotharotacat
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Tegeta Exploration & Resoul'ceﬁ Pty l.td
Regisiration No.; 2006A1I440207 . -

Lawsr Grounmd Fioor, Ilmalﬂlm Pastnat Sufte 458,
Gezyston Ridpe Block A, Prlvaieﬂag XB Bmmure 2010

144 Kathgring Streel, Gandown,
Sandton, 2148, South Afica Tk +27.14 262'3870

| wwwetogeta.com Eal m@uqmmm

s
0

Thmm

Department of Mmeral ‘Resources
Head Office

Pretoria

f.
l

Dear Sir,

VUL H-- L_

COAL, COPPER& PGM |

 Directors:,

Romice Ragavan
Ravindra Nath
Ashi Chawla
Nezéam Howa

This to advrse that after the necessary approval from Depamnenf of Mmer’al Resourc&s
Tegeta Explnratwn & nemurces has acquired 1009 shares of the. Optlmum Coal Mlnes {Pty}
Ltd from Optfmum Coal Holdings (Pty) L. Now as the owners ol’ the ml,ne we request as

1. Optimury Cx:ai Mine {“GCM"} currently holds ts financial prov:slon for rehabllrta'uon

at Standard Eank Df South Africa {Standard Bank} under, *T rust Deed No IT 3686/07
=|'her ﬂnancra{ provislun s held in accordance with Regulation 8(1){1'.) of the-Financial
Prov!siomng Regulatlons of the NEMA. D

. As you migﬁt be awara:that zll four major banks have giyen us the nut;ce to close

our nbcounxs A\e have been left with no option but to. mmle the fnnds to other
bank, We therefore hereby notify the Departmient of Mineral Rasouraes {BMR} as it
is requlred tﬁ do, “w move the funds for financial prowslon hel;l Wi Trust Account
from: Stanﬂard Bank to Bank of Baroda, Johannesburg.

. The aforesatd funds will continue to be held 'In a section B(l](c) vehlcle l.e. Trust

Deed No ﬂ’ 3696}07 adininistered by independent trustees.

Autho}ised: Slgnatofy

5 O

AL L R
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mineral resources

Depariment:
Mineral Resources
REPUBLIC OF SOUTH AFRICA

First Ficor, Saveways Crescent Centre, Mandela Drive, Witbank, 1035
Private Bag X7279, Emalahlery, 1035, Tel (013) 653 0500, Fax {013) 680 3288
Enquirles: Mr. N.A Tshivhandekano Ref: MP 30/5/12/3 (267) MR

The Directors

Tegeta Exploration and Resources (Pty) Lid
Postnet Suit 458

Private Bag X9

Johannesburg

2010

Dear SirfMadam

RE: NOTIFICATION IN TERMS OF REGULATION 8 OF THE FINANCIAL

G IONS PROVISIONS OF THE NATIONAL ENVIRONMENTAL MANAGEMENT
ACT 107 OF 1988 ("NEMA") OPTIMUM COAL MINES (PTY).LTD.

Reference is hereby made to your letter dated 29 April 2016. In this regard the Depariment
acknowledges the moving of the funds for financiat provision held in a Trust Account with
Standard Bank to the Bank of Baroda, Johannesburg, provided that such bank is
registered with Reserve Bank of South Africa.

in this regard please ensure that the funds shali remain in the present Trust created under
section 8(1)(¢) L.e. Trust Deed No IT 13693/07

For further enquiries, please contact the Regional Manager on the above contact detalls.

. JACQUELFINE VAN DER E

Yours faithfully . - Commissloner ofMggtwhs
ili HR Asgsociate SHRA)

Member number 0b75

SAIPP"

mm o gmm.

REGIDNAL MANAGER: MPUMALANGA

DATE- L5 B A 0L

'GEHTIFIED A TRUE GOPY
OF THE ORIGINAL |
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Bank of Baroda

trudia 5 !ntwnalﬂmaf Bant.

KAME  :IOBANESEURG BNE  OPTINON NINE RERMRTLISATION
AIDRESS. :2¥D FLOOR, AYRIUN OM 512 ADDRESS :1“ EATHERTNE STEEEP

HOEARESSIRS

JORARRESETRG

— 2146
EEORE 127 11 73“715 0114307640
BX 0T ACE 5202020000524 CURRERCT: ZAR
. Statensat of A/C From 01-03-2018 to 31-03-2018 Dl

| § T T T |
| me | . wnms - .- L mem | curmr 1 BALANCE |
I | PTG EATANCE : - e S 524,151,331 BT Lo, BLEN.6 o
[ 25-03-2016{$2020200000524: .. m-m-us-zm mn-os—zm R 7 _' C.. " 2,750,852.52) - 1,627,511,740.15 Cr|
| l S o PR S o

Unless the constituent notifies mmtmduhlyatuy&Impuug !mdbyhhlh:m&usbﬁmtufmt, it'.illblfalm
th;thahhnhau!amdthnuemtmot R . . .

This is a eystan generated out’m_:_t- md.uqnim‘nb lmntu:e o
Ploasa note thtnapnlicy, ormam mmmumuwaimm/mmummhmtmmmﬁ, login id snd

dubit card zmxber ﬂmmlnmmwummmmw !oumﬂunfm_:!ndvisedmm:npmﬂhnnhmmokphml alls
udnmhuloﬂoywzmmmuﬂmsmmimmnnkltaﬁ

-‘ - Vilitullthttpﬁmblnbnfbmuaon . B ) L
' smhpu.- ‘Save Traes. s:vulnv:.mt smt.hova:ld TR page 4
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Lower Ground oo, Postal Addvess: Posinet Svite 456,
Graysion Ridgs Block A, - Private Bag X9, Banmore. 2010
144 Katherine Strest, Sandown, |

Santton. 2146, South Alrica. Tal: +27 11 262 3670

e e

' Dirastors .

sotn e pinntio: B PaFodvres vl Led
ot B QOUS 01440207

&

Emell : info@tepela.com

COAL. COPPER & PG

The Regional Manager
Department of Mineral Resources
Mpumalanga,

Withank-1035

Letter No. 2016/001KFN Date: 29" April 2016

Dear Sir,
NOTIFICATION IN TERMS OF REGU \TION 8 OF EINANCIAL REGULATIONS PR S10!

This to advise that after necessar\!.approval from Department of Mineral Resources, Tegeta
Explioration & Resources has acquired 100% shares of the Koornfontein Mines (Pty) Ltd from
Optimum Coal Holdings (Pty) Ltd. Now as the owners of the mine we request as under:
Koornfonitein Mines (“KFN”) currently hoids its financial provision for rehabilitation at FNB
(First Natlonal Bank) under Trust Deed No IT 7563/2007, the financial provision is held In
accordance with Regulation 8(1}{c) of the Financial Provisioning Regulations of the NEMA.

1. As you might be aware that all four major banks have given us the notice to close
our accounts. We have been left with no option but to move the funds to other
bank. We therefore hereby notify the Department of Mineral Resources {DMR) as it
is required to do, to move the funds for financial provision held in Trust Account
from First National Bank to the Bank of Baroda, Johannesburg.

2. The aforesaid funds will continue to be held in a section 8(1){c) vehicle l.e, Trust
Deed Mo IT 7563/2007, administered by independent trustees.

3. We trust that the DMR finds this in order.

Yours faithfuily,
=TS

Authorised Signatory

Copy forwarded to The Minister, Department of Mineral Resources, Head Office, Pretoria
for information.

Authofised Signatory

 Runica Ragavan— - ) 3 e

Ravingra Hath
fshiz Chawla
Nazzem Hoera
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mineral resources

Depamnent
Minerat Rescurce:
REPUBLIC OF SDUTH AFRICA

First Floor, Saveways Crescent Centre, Mandela Drive, Witbank, 1035
Private Bag X7279, Emalahleni, 1035, Tel (013) 653 0500, Fax (013) 690 3288

Enquiries: Mr. N.A Tshivhandekano Ref: 04/05/2016

The Directoris

Tegeta Exploration and Resources tPty) Lid
Posinet Suil 458

Private Bag X9

Johannaesburg

210

Dear Sirfadarm

Kindly refer to your letter No. 2016/004KEN deted 20 Aprit 2016, In this regard the
Department acknowledge the move of the funds for financial provision held in the Trust
Account with First National Bank to the Bank of Baroda, Johannesburg, provided that such
bank is registered with the Financial Sesvices Board —South Africa.

In this regard please ensire thet the funds shall remain In the present Trust created under
section 8(1){(c) i.e. Trust Deed No [T 7563/2007

For further enquiries, plense contact the Regional Manager on the above contact details

Yours faithfully

...... lodebe

ONAL MANAGER
EEFAR OF MINERAL RESOURCES
DATEVS|R|ARMG......

) TGBL
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- Bank of Baroda

mdra % ln:emaﬂmai B.'mk

Ploasa note thltuapolicy,_mormlaoesmtukywhputﬂﬁlﬂlcbalfmﬂiuuymnumtnukmpmm login id and
debit card noohar through étmils OR phona oalls OR Fax (R in-person, Mmmmmmmnmmmmmmeﬂh

m |z . 1 KDOREFORTEIN REHABILITATION TRUST
ADDRESS :2WD FLOOR,ATRIUN 0N 57H ADDRESS :144 EATHERINE STREET GRAYSTON RIDGE OFFICE

SAIDION CITY ZAST YONERS - M0CK A LOWER FI00R SMDTON

HOEARESBING e —
: JOAAESHURS, SO0 AFRICA , GATTEG 2146
MOBE 27 11 7840715 WOSE  :0114307640/0B285B6089
BX 7640750 NCWD 5202020000051 CYRBERCY: SaR

Statevent of &/C from 01-03-2018 to 31-03-2018
! | - T T
| Das | - mnns ol memrr | crEDIe I BALNCE |-
1. . R SRt PRI T ' B
| | CERTNG EALARCE = T AN 910,00, 148 24 Cx|.
|, 129-03-2018 52020200000515: 1ut. pa: (u-ns-mn um—ua—zm 0 0 samaee el 311,522, 412.28 Ce|

I | . L L o R AR

mhummﬂuntmxummmmm!ﬁmﬁlmfmdwwaﬁmstatuantonnenunt,itwluhnken
.ﬁltwmhu!nudthaammtnmt . ) i o )

' ﬂs-uaqlmmwwmt mmmmumm SRR

mdmuﬂlah!eympuuulseuﬂbydeﬂﬂlumamluﬁngmm,

) * ) | Vigit us at http://we, hmkuibu;oda 60,24
’ 8

ave Plp-s sm '.uu- ‘Bave’ lmmt. ‘flave the world
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

In the matter between:

PUSHPAVENI UGESHNI GOVENDER N.O.
{In her capacily as Trusiee of Optimum Mine
Rehablfiltation Trust)

RESHMA MOOPANAR N.O.
{in her capacity as Trustee of Optimum Mine
Rehabllitation Trust)

PUSHPAVENI UGESHNI GOVENDER N.O.
(in her capacity as Trustee of Koornfontein
Rehabliitation Trust)

RESHMA MOOPANAR N.O.

(in her capacity as Trustee of Koornfontein
Rehabilitation Trust}

and

THE NATIONAL DIRECTOR OF PUBLIC
PROSECUTIONS

AR

CASE NUMBER: 14775/2018

First Applicant

Second Applicant

Third Applicant

Fourth Applicant

Respondent

CONFIRMATORY AFFIDAVIT

I, the undersigned,

VASCO DE OLIVEIRA

hereby make nath and state:




1. | am an adut male practicing attorney and director of the firm Vasco
de Olivaira Incorporated, situated at 23C Sandton View Office Park,

Conduit Street, Lyme Park, Sandton.

2. The facts herein contained fall within my own personal knowledge
and belief, unless otherwise stated or Iindicated, and are both true

and correct

3. | have read the founding affidavit of PUSHPAVEN! UGESHNI
GOVENDER and confirm the contents thereof insofar as it relates to

me.

4, | know and understand the contents of the above declaration. | have
no objection In taking the prescribed oath. I consider the prescribed

oath to be binding on my conscience.

/D'EPDNENT

THUS SIGNED AND SWORN TO AT __ Sanolle~ ON THIS
™ DAY OF APRIL 2018, THE DEPONENT HAVING ACKNOWLEDGED
THAT HE KNOWS AND UNDERSTANDS THE CONTENTS OF THIS
AFFIDAVIT, HAS NO OBJECTION TO TAKING THE OATH AND HAVING
SWORN THAT THE CONTENTS THEREOF ARE TRUE AND CORRECT
AND, THAT HE CONSIDERS THE OATH TO BE BINDING ON HIS
CONSCIENCE.

'S




B

COMMISSIONER OF OATHS

Willem Hendrik Le Roux CA. (SA)
Commissianer pf Qathy. Ex Officio
B34 Sandton View
Condudt Street
Lyme Pack, Sandton
Tel: (011) 326-4727 Fax; (011} 781-8538




IN THE I'IIGH COURT OF SOUTH AFRICA
- GAUTENG DIVISION PRETORIA

e B

- In the matter between' |

.;";E_:.'PUSHPAVENI UGESHNI GOVENDER N o; '_ First Applicaht' - -
v in her capacity as Trustee of Opt;mum Mme_f_ PRI
- -.;FRehabmtar:on Trust) i

“RESHMA MOOPANAR NG, "~ 'Second Applicant -+ -
in hercapacrty as ﬂustee afOpﬂmum Mme__-;. R
' Rehabmtat:on Tmst) FERIRRTRE

(m her capac:t' ' as.

FUSHPAVENIZUGESHNI GOVENDER N o 5:-:‘;:_.‘_' Third Aﬁﬁ,'@-,_,:f-::;_ o ey

 Foutpoptcant




'I-.;l am an: adult male practrcrng attorney workmg at VAN DER_.:

?A-_;MERWE AND VAN DER MERWE ATTORNEYS srtuated at 308_'-_-;'_3.f_'-:z'5:_f".'.:-"' g

RE :'_'_Brooks Street Menlo Park Pretorra

S 'and oorrect

| ';f,'__The facts herem contalned fall wrthm my own personat knowledge

f';:e_t":_and bellef unless othenmse stated or mdrcated and are both true

"'_-_'l have read the foundmg aﬂ" daVlt Of PUSHPAVEN' UGESHN]

s : 3.':_' GOVENDERand (:onﬁrm the contents thereof rnsofar as rt relates to _

ow "and' understand the contents of the above declaratron. _l.
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TABACKS

ATTORMNREYS

YourRef CASE NO 147752018

OurRef  BANK2-LVG
Emall he@tabacks.com/ni@tabacks.com

Dats 12 March 2018

TO:

The National Director of Publlc Prosecutions
Attention: State Attorney

Emaii address: mathaga@justics govza

The Trusteas of Optimum Mine Rehabiltation Trust
Attention: Pushpaveni Ugeshini Govender
Emall address: ugeshnin@sahara.co.za

The Trustees of Koornfonteln Mine Rehabiltation Trust
Atteintion: Pushpavent Ugeshini Govender
Emall address: ugeshnin@@eahara.co.za

The Minister: Minsral Resources ,
Trevenna Campus, 70 Meintjies Street, Sunnyside, Pretoria
Per hand

The Director General: Dapartment of Mingral Resources
Trevenna Campus, Building 2 C. ¢/o Meintjies and Francis Baard Straats, Sunnyside,
Pratoria

Per hand

The Master of the High Court: Pretoria ¢/o the Acting Chief Master
SALY Buiiding, 316 Thabo Sehume Straet, Pretoria, Gautent

Per hand

Nedbank Group Limited

Attention: MrE Anderson

Emall address: ellona@nedbank co.ze

The Organisation Undaing Tax Abuse c/o Warkemans Aftorneys
Attention: Ms S Venter

Aftention: MrB Hotz

Email address: soretha.venter@outs.co.za

Email address: bhotz@werksmans.com

Marvyn Taback Incoporated Reg No 2000/024549/51

13 Eton Road Parkiown 2183 """"‘“""}gﬁ Soiith Afica PO Box 3334 Houghton 2041 Johamesbuny South Afiica
oom

Tel +27 (0)H 3456-7700 Fax +27 (0)11 368-7800 Fax: +27(0)B6 771 2626 Website www.labacks.
Directors D Cithi TJ Cross M Grobhehaar DA Kaufinanm CM Keene BD Masuku N &sther
£ Sarfoniein BD Tate i van Staden D Woodhouas
Assoclates MG Davis NE Laburchagne O Lemman MJA Mabasg & Mankos
MF Schepers MG Thomss SM Tumber
Consultant hf Tuback
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Page 2.
12 March 2018

Dear Sirs

THE ORDER UNDER CASE 14775/2018 DATED 8 MARCH 2018 {“The NDPP Order*) THE
ORDER UNDER CASE NUWMBER 65616/17 DATED 28 SEPTEMBER 2017 (“The OUTA
Order”).

1. Wa act on behalf of the Bank of Barcda,

2. Qur clisnt has continuously maintained accounts for the Oplimum and Koomfontein Mine
Rehabiltation Trusts respectively.

.3.  Qur client has, since 26 September 2017 maintained the accounts strictly in accordance with

and subject to the terms of the OUTA Ordar.
4.  Iltis now faced with two mutually exclusive orders;

4.4 in terms of the QUTA Order, our client is directed to-continue fo hold the trust funds in
accounts maintained by it, for the ‘credit of the trusts (as directed in terms of paragraph
1.2 and 1.3 of the OUTA Order);

4.2 In tesms of the NDPP Order, our ciient Is directed iImmediately to transfer the funds to
Nedbank {as provided for in ferms of paragraph 3 and 4 of the NDPP Order);

4.3 Our client has no proprietary interest In the matter and will either continue to comply
with the OUTA Order, or will in breach thereof, comply with the NDPP Order. It is
obvious that our chient is unabla to comply with both;

5. It is a matter of public knowledge that our client, a5 a non-clearing bank is able to provide
banking services only because of a sponsorship-arrangement with Nedbank. Nedbank has
givan notice of the termination of ail arrangements of any kind with our cliert with effect from
30 April 2018 and has direcied our client fo provide banking particulars at another institution
to which Nedbank will transler all credit balances held by It on behalf of our cllent, as at 30
April 2018.

842102 4
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Page 3.
12 March 2018

It appears the NDPP had intended, but then fafled, to have a Curator Bonia appointed. In the
circumstances, Nedbank's customer, for purpases of it holding the deposits, will not be our
client. We asetme that Nedbank has agreed, in advance and without having complefed any
of the required AML and/or KYC procedures, to accept as its clisnt whomeoever may
eventually be declared to be entitled or autharised to bind the trusts.

In the circumstances our client invites the parties to reach consensus on the directions our
client should comply with. Falling defivery fo us, by no iater than close of business on
Thursday 15 March 2018, of satisfactory nstructions (which much provide for our client to be
refieved from the obligations imposed on i in terms of both or elther of the QUTA and NDPP
Orders) our client shall approach the High Court for directions. It shal in such proceeding
seelcmoMermatItsonstsonﬂ\escabasbaﬁneenaﬂomeyandmcﬂaﬂtbepaidby
OUTA and the NDPP jointly and severally.

We await your urgent response.

faithfully,

n Staden

MERVYN TABACK ING.
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3M3/201a Court orders preservation order for Guplas’ mine rehabillation funds | News24

htipadim.newve24.comSouthAfricaews/court-orlere-preservation-srder-for-guptas-iina-rehablitation-funde-20180310 14

= ~ hews24- <

TE182970/05/2016 X Jenni Evans

Cape Town - The National Prosecuting Authority has secured a court order to preserve the
mining rehabilitation funds of two Gupta-owned mines held by the Bank of Baroda which
intends feaving South Africa.

According to the North Gauteng High Court order, dated March 8, the money in the in the
Optimum Mine RehabilitationTrust {OMRT) and the Koomfontein Mine Rehabilitation Trust
(KMRT) has to be transferred from the Bank of Baroda to Nedbank for safekeeping, with
interest.

The amounts involved are R1 469 916 933.63 in the OMRT and 280 000 000.00 in KMRT.

Also read: Business rescue may put Optimum back under Glencore ownership

e

The Do's and Don'ts

of Dashboarcds
.'tr..? THE WHITcFAPER

:-j-, +ableou

The Bank of Baroda's majority shareholder is the Republic of India, and though not registered as
a bank in South Africa, is allowed to use Nedbank as its banking platform in South Africa. The
Bank of Baroda was also the only bank willing to transact with the Guptas after the "big four®
banks in South Africa foreclosed on them.

The order was granted in terms of the Prevention of Organised Crime Act and is intended to
preserve the meney, and to prevent anybody from taking from the fund, or diminishing their
value, if the NPA's forfeiture application relating to the funds is successful.

The money is to stay with Nedbank until a forfeiture order is granted and if anybody with the
right to, needs to access the funds, it can only be done via application to the NPA and the
Department of Mineral Resources (DMR),

Within 30 days of the order, the Bank of Barada must also give the NPA and DMR documents
relating to the interest rates for both trust accounts, transaction histories for the accounts, all

e g
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31048 Court orders preservalion order for Guptas® mine rehabiiiation funds | News24

Also read: Bank of Baroda: Guptas can't force us to stay in SA

The preservation order follows allegations that Tegeta, which forms part of the Guptas' Oakbay
Investments, withdrew money from the accounts, and used some of it as collateral for loans,
purportedly for mine rehabilitation,

The money is considered for now an “instrumentality” in an offense and the "proceeds of
unlawful activities" due to alleged violations of the National Environmental Management Act,
the Mineral and Petroleum Resources Development Act and the Income Tax Act.

In the application, it was contended that the maney can only be used for rehabilitation once a
mine is closed, and that there are tax deduction benefits when the rehabilitation fund is used
for this.

However, there were allegedly drawings on the accounts and transfers to other accounts as
mine business continued, allegedly used to improve Tegeta's cash flow.

There was apparently no documentary proof of the supposed mine rehabilitation that the
money was purpostedly used for and any permissions granted by the DMR for the withdrawals
were only "in principle”.

In the meantime, 19 Gupta-owned companies are seeking an urgent interdict against the Bank
of Baroda to prevent it pulling out of South Africa. Judgment, in that case, is still awaited.

SHARE THIS

READ MORE ON:

optimium  guptas

Paid Content Recommended by

hittpexim,newe24.com/SouthAfrics News/court-orders-preservation-orderfar-guplas-mine-nehaklitation-funds-20180310
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Court orders preservation order for Guptas' mine rehabiktation funds | News24

Bill Gates |s No Longer The Richest Person on the Planet
Work+Money

Tiger Brands Calls in Experts to Identify Listeria Cause | Moneyweb

news

This 34-year-old is a top trader and says anyone can get into it
Baro FC - Boro News

Converts a Minimum Investment into a Monthly Income
Ubanker

B oo

A
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Get a Free Investment Training Session
Ubanker

More from News24

| know why Afrikaners are panicking - Malema AS IT HAPPENED

Shaun Abrahams says he is ready to announce his decision on Zuma charges
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NM3018 Court ardbre presetvation order far Guptas' mine rehabiitation funds | News24

Ramaphosa defends disgraced Qedani Mahlangu's appearance at his Soweto walk

Mpumelelo Mkhabela: The tragic lesson of Gigaba's waning star

news24 Back to top A
switch 1o deskiop site
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THE NATIONAL DIRECTOR OF PUBLIC
PROSECUTION

Attention: The State Attomey
Emall: rmathaga@justice.qov.za

Qur Ref: VDO/PRIMAT
Your Ref;

13 MARCH 2018
TABACKS ATTORNEYS

Attention: Ms N Lahuschagne
Emall: ni@tabacks.com/ lvs@tabacks,com

WERKSMANS ATTORNEYS
Attention: Mr. B Hotz

Email: bhotz@welksmans.com

NEDBANK GROUP LIMITED
Attention: Mr. E Anderson

Email: sitonafinedbank.co.za

THE MINSTER OF MINERAL RESOURCES
Attention: Honourable Minlster G Mantashe
“By Hand"

THE DIRECTOR GENERAL OF MINERAL
RESOURCES

Attention: Mr. T Mokoana

Emall: thabo. mokoena@dmr.gov.za /
mamabefu.modipa@dmr.gov.za

Page 10f3
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VASEU DE ﬂI.IVE'RA T 2711926 2806 1 F +27 11326 2507, +27 86 8505768 |- B Info@oiiveka.o0.za

gl 23C Sandton View Office Park | Condult Siteet | Lyme Park | Sandten | 2126
y PO Box 4 | Cramerview | 2060

RE: EX PARTE: NDPP / TRUSTEES OF OPTIMUM MINE REHABILITATION TRUST &
ANOTHER - PURPORTED PRESERVATION ORDER UNDER CASE NUMBER:
14775/2018 (“THE NDPP ORDER”);

AND: OUTA / TRUSTEES FOR THE TIME BEING OF THE OPTIUMUM MINE
REHABILITATION TRUST & OTHERS, CASE NUMBER: 65616/2017 AND ORDER
DATED 26 SEPTEMBER 2017 (“THE OUTA ORDER")

Dear Sirs/ Mesdames,

1. We act for the frustees of the Optimum Rehabilitation Trust and the frustees of the Koomfaniein
' Mine Rehabilitation Truet, o whose instance this conespondenf:e is addressed to you. Our clients
have provided us with 2 copy of the letter of Tebacks dated 12 March 2018 to which our clisnts
reply below.

2. Our clients do not intend {o respond to the entirety of the leftsr under reply and reserve their rights

to do so at the appropriate time and in the appropriate forum.

3. We confim the existence of the OUTA order of 26 September 2017 as an order agreed between
the parties to that litigation to maintain the stsius guo partaining to the funds of the respective
Rehabilitation Trusts.

4. Our clients have however not to date been favoured with the NDPP order and holkd no knowledge
thereof, save for the scant media reports available, c_oupled to the contents of Tabacks letter of
yesterday. To the extent that Tabacks is in passession of the NDPP order, we hereby request that
it provide these offices with a copy of said order forthwith and for consideration by the trustees of

the Trusts in question.

Page 2¢cf3
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5. Should the contents of Tabacks’ lefter Indeed be correct- specifically that which s contained under
paragraphs 4 and 6 thereof- it appears that the NDPP order is fundamentally flawed and stands
to be reconsidered or sef aside /rt tolo for various reasons. ltis simply inconceivable that the NDPP
could have mounted a rational argument in the ex parie proceedings that statutorily regufated
rehabilitation funds could ever come to be declared forfelted to the State under the Act, or thatthe
NPA is now to act as a NEMA compliant controller of the funds in question. Similarly, it is doubtful
that full and frank disclosure was made under the ex parte proceedings and the fact of the QUTA

order, in preservation of tha status quo, was put before the judge in question.

6. Flowing from the above and In addition to the request to Tabacks above, we call upon the NDPP
to come clean and provide our clients with a full copy of the NDPP order and the ex parte papers
by no later than the close of business fomorrow, Wednesdeay 14 March 2018.

7. Forthe sake of clarity and for the avoldance of all doubt, we further record that the Bank of Baroda
is not to give sffect to the purported NDPP order in any shape or form and that it Is Instructed to
continue to comply with the existing OUTA order in all respects, failing which it may be held lieble
for breach of the terms of that order by the trustess of the Rehabilitation Trusts in question.

Vasco de Oliveira Inc.

Page 3 of 3

s aliveira.co.za Reg: 2015/17522124
- - - " 1]

— &




Vasco de Oliveira

Subject; FW: Preservation order: Optimum & Koornfontein Mine Rehabilitation Trust
accounts

Attachments: 1 Preservation application 14775 2018 (Mine Rehab Trusts) 8-3-2018.pdf; 2
Preservation order - Rabie J (Optimum & Koomfontein MRT).pdf; Message from
RNP002673958818

From: Rikhotso Serious <SeRikhotso i za>

Sent: Monday, 19 March 2018 8:56 AM

To: info <info@oliveira.co za>

Cc: TManvako@npa.gov.za
_Subject: FW: Presarvation order: Optimum & Koornfontetn Mine Rehabllitation Trust accounts

Sir/Madam

On & March 2018, the National Director of Public Prosecutions obtained a preservation order in respect of
all funds cumently held by the Bank of Barcda relating to the Optimum & Koomfontsin Mine Rehabllitation
Trust funds.

Electronic coples of the application and the arder granted by his Lordship Mr Justice Rabie, ex parte and-in ’
chambars, is attached hereto for your easa of reference and the content is self-explanatory.

Copies of 2i] papers will be served on all interasted parties in due course.

Please take note further that electronic copies of the application and order was forwarded to the business
rescue practitioners appointed for Optimum and Koornfontein mines and their legal representative as per the
attached email copy:

Yours Faithfullir

-

 the doj&cd

Dapanmen:
& Justice and Consfitutiona!

- REPUBLIC OF SOUTH AFRICA
SERIOUS RIKHOTSO
LEGAL SECRETARY
OFFICE STATE ATTORNEY: PRETORIA
TEL: 012 309 1671,
FAX: 012 809 1649/50 :
Dy/F: 086 400 8265

Privileged/Corfidential information may be contained in this message. If you are not the addressee indicated In this
message {or responsible for delivery of the message to such person) you may not copy or deliver this message to
anyone. In such case, you should destroy this message and kindly notify the sender by reply E-Mail, Please advisé’

1
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immediately if you or your employer do not consent to e-mall messages of this kind. Opinlons, conclusions and other
information in this message that do not relate to the official business of the Department of Justlce and
Constitutional Development shall be understood as neither given nor endorsed by it. All views expressed herein are

the views of the author and do not reflect the views of the Department of Justice unless specifically stated
otherwise.

Privileged/Confidential information may be containad in this message. If you are not
the addressee indicated in this message (or responsible for delivery of the message to
such perxgcn) you may not copy or deliver thie message to anycme. In such cage, you
ehould deptroy this meesage and kindly notify the sender by reply E-Mall., Please
advise immediately if you or your employer do not consent to e-maill meesages of this
kind. Opinions, conclusions and other information in this message that do not relate
to the official business of the Department of Justice and Constitutional Development
shall be understood as nelther given nor endorped by.it. 2ll views expressed hereln
are the views of the author and do not reflect the viewm of the Department of Justice
unless specifically stated otherwise.

vy %
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1st Floor, 308 Brooks Street, W (012) 941 9980
Maeiilo Park, Pretoria, 0184 _
VAN DER MERWE & VAN DER MERWE 086 603 9496
Posadres / P 1_”! ': E;ROKUREURSIA'ITORNEYS i "
Posbus 628 ' pleter@vdmattormey.co.za
‘Cullinan, 1000
OUR REF: PvdM/cl/PK0002
YOUR REF: Mr Mathaga/2018/Z56
2 April 2018

THE STATE ATTTORNEY
PER E-MAIL: RMathaga@ustice.gov.za

“Dear sir,

IN RE: PRESERVATION ORDER NDPP - MINING REHABILITATION FUNDS

We confirm that we act on behalf of the Trustees in this matter.
The National Director of Public Prosecutions had to serve the court order and
application on our clients as soon as practicable after the order was obtained. It has

not yet done so.

We would hereby like to consent to the papers bemg served on our clients per e-mail

at gleter@vdmattorney co za
We thank you in advance and await your reply.

Yours faithfu'uy,

"VAN DER MERWE & VAN DER MERWE
,PER PIETER VAN DER MERWE

PARTNERS M P van der Merwe, LLB (UP) -P J van der Merwe, LLB ({up

w*S%(
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IN THE HIGH COURT OF SOUTH AFRICA
FREE STATE DIVISION, BLOEMFONTEIN

Case No: 168/2018
Before the Honourable Justice AF J ORDAAN
On the 89" day of MARCH 2018

In the ¢x parte application of:

THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS Applicant

Inre: an gpplication in terms of section 38 of the Frevention of Organised Crime Act,
Act 121 of 1998, for the preservation of certain property described in “Annexure A
W : =

Having considered the notice of motion and the other documients filed of record and
having heard Counsel for the parties,

IT IS ORDERED THAT:

1. Pamgmphloftheorﬂergl‘MedmlSJanuaryZOISisamendedbydeleﬁng
the word “immovable®,

2 ThemnountinparagmphlJoftheorde:-andpqmgraphlofAnuexureAto
the order is amended by substituting the amount of R40 360 154-98 in place of
the amount of R220 202 652-00

3. Paragraph 1 of Annexure A to the order is further amended by deleting the
words: *“Which constitutes proceeds of crime” and adding the words: “or in
any fund or account held by or on behalf of them™,

4. Paragraph 12 of the order granted is amended by deleting paragraphs 12.3,
12.5,12.8,12.9, 12,10, 12.12, 12.13 and 12.16.

5 Annexure A to the com‘torderisfurtlwramendedbydelethgparagraphs 14,
1.6, 1.7, 1.9, 1.10, 1.11, 1.12, and 1.13 and by adding the following at the end
of paragraph 1.15: “an amount of R19 000 000-00.




£y

7I

10,

11

Paragraph 1.5 of Annexure A to the order is amended by substituting the
amount of R73 277-24 in place of the amount of R 212 732 77-24.

Paragraph 1.14 of Annexure A to the order is amended by inserting the
amount of R157 320-00 in place of the amount R6 000 000-00,

The paragraph numbers in paragraph 12 of the order as amended and
AnncxureAtotheorderasmnendedarerenumberedtorunconsecuﬁvely.

TheApplicantiso:ﬂeredtopaytheeostsofﬂmaﬂ’ectedparties, being the
applicants for reconsideration, including the costs occasioned by the
employment of two counsel, where so employed.

The curator bonis is ordered, jointly and severally with the Applicant, the one
paying the other to be absolved, to pay 50% of the costs occasioned by the
filing of his affidavit and employment of ¢ounsel, de bonis proprils.

The amended order annexed hereto is confirmed.

BY ORDERTHIS COURT

STATE ATTORNEYS
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IN THE HIGH COURT OF SOUTH AFRICA
FREE STATE DIVISION, BLOEMFONTEIN

Case No: 168/2018
Before the Honourable Justice AF JORDAAN
On the 09™ day of MARCH 2018

In the ex parte application of?

THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS Applicant

In re; .an application in terms of section 38 of the Prevention of Organised Crime Act,
Act 121 of 1998, for the preservation of certain property described in “Annexure A®

—_—

Having considered the notice of motion and the other documents filed of record and
baving heard_Counsel for applicant,

IT IS ORDERED THAT:

L An order is granted in terms of section 38 (2) of the Prevention of Organised
Crime Act, 121 of 1998 (POCA) preserving certain property described as:

1.1 The remaining extent of the farm Krynaauws Lust 275, district Vrede,
Free State Province, measuring; 44395122 (four thousand, four
hundredandthirthyrﬁnecommaﬁveonetwomrohectares).

1.2°  Money not exceeding an amount of R40 360 154-98 which constitotes
proceeds of crime in the following bank accounts held individually or
by companies described in Amnexure A to the draft order. The
immovable and the movable property mentioned above are hereinafter
referred to as “the property”.

2. In terms of section 38 (2) of POCA and subject to the provisions of this order,

all persons with knowicdge thereof are prohibited from disposing of, further
encumbering, dissipating, interfering with, attaching or selling in execution,




)

diminishing the value of or dealing in any other manner with the property to
which this order reiates.

Notwithstanding the provisions of this order, any person who has financial
obligations in respect of amy of the property is ordered to fulfil such
obligations, inlcuding any obligations relating to instellment payments and all
interest accruing in respect of such obligations, pending the finalisation of the
forfeiture proceedings unless such person[s] signs a consent to judgment in

In terms of section 42 of POCA, Enpene Nel of Vesticraft, located as Suite 8,
2" Floor, Block C, Town Bush Office Park, 460 Town Bush Road Moatrose,

i itzburg is appointed as curator bonis over the properiy (the curator
bonis). The curator boris shall have all such powers, duties and authority as
provided for in POCA and in this order,

The curator bonis is authorised to assume control of the property and do any
andaﬂthingsnecessatymmmeﬂlepmpmywhﬂetheordaisinfome.

Any person who holds the property is directed in terms of section 42(1)b) of
POCA to surrender the property forthwith into the custody of the curator
bonis, feiling which any member of the South African Police Services or other
agencyifﬂmfactsrenderitnecessaryorappmpriateisherebyauﬂmﬁsed. on
the instruction of the curator bonis, o seize the relevant property and place it
in the custody of the curator bonis.

'Ih:curalvrbomlvmustﬁlegreportwiththeRegis&arofﬂﬁs Honourable
Cou:twithinmda_ys of the gmntingofthepreservaﬁonorderwhichmport

this order, in which report he shallsetm:tthestepstlnthwebeentakenby
hhmgiveeﬂ‘ectﬁothisorder,pndmakeanyﬁlrﬂlerrecommmdaﬁonsashe
maydeemﬁtregardinganyothersbepshemightberequiredtotakeinorderto
give effect to the order. The curator bonis must file supplementary reports
containing additionsl relevant information as and when such reports become
necessary.

The fees and expenditure of the curator bonis must, in terms of section 42(2)
of POCA be paid from the forfeited property. In the event of no forfsiture
order being granted, then such fees and expenditure must be paid by the State,
provided further that interest on expenditure incwrred by the curator bonis
shallbepaidbytheStateattheprimelendingmteofthemajorﬁnmcial
institutions from the date ofexpenditm'elmﬁlthedateofﬂnalpayment.

The curator bonis shall have such powers, duties and authority as provided for
or implied in POCA and such further powers as are specified 'or implied in this
Order including but not Limited to, the following:

9.1 totakeallreasonableandlawﬁﬂsﬂepstodiscoverany facts relating to
any of the property and to locateitwiththeviewofachievingthe

-3 §
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10.

11.

12.

9.2

9.3

9.4

9.5

object of this order, read in the context of POCA and, in particular,
section 339(1) thereof;

to require any interested party to meke full disclosure under and in
terms of this order and to provide such further and specific information
as the curator bonis considers relevant to any fact that has been
disclosed, which authority shall be cxercised with the view of
achieving the objects of this order, read in the context of POCA and in
particular, Sections 42 and 43 of POCA;

to deal with any funds in any banking accounts forming part of the
preperty and is accordingly authorised to hold the necessary signing
powers on such accounts and to give directions to banking institutions,
and other persons in control of any of those funds reganding the
utilisation of such funds;

to inspect, copy and analyse all documents held by or on behalf of the
interested parties or any data on any computer software or hardware
usedbytheintemstedparﬁesn&ththeviewoft‘acingandlocaﬁng,as
may be necessary, the property;

to make enquiries from the interested parties as well as their respective
accountants or auditors and pursuant to such enquiries inspect, copy
and analyse all relevant documentation relating to the affairs of the
interested parties and any other entities in which the interested parties
‘have an interest, with a view of tracing the property; '

The Registrar of Deeds is directed to endorse the title deed of the immovable
property specified in paragraphs 1 supra, with the following restrictions,
namely, that the property shall not, without the consent of this Court:-

10.1
10.2
10.3

be mortgaged or otherwise encumbered,
be attached or sold in execution; or
vest in the Master of the High Court, or the trustee or liquidator of the

insolvent estate of the owner, if the estate of the owner should be
sequestrated or liquidated.

The applicant shall in terms of section 39 of POCA, as soon as practicable
after the making of the Preservation Order, cause a notice of this order
including Annexure “A” hereto, to be published in the Government Gazette.

The applicant shall ceuse notice of this Preservation Order together with the
capies of the papers used in support of this application, to be served on:

12.1

Kamal Vasram, 111 Shimbali Sands, residing at 11 Naivasha Road,
Sunninghili, Johannesburg;




122 Soo Young Jeon, residing at Sunsingdale Drive, Sunningdale,
Johannesburg;

123  Ronica Ragavan, residing at 129a Bishopbird Street, Rooikriskraal,
Centurion;

124 Vargafield (Pty) Ltd, 2012/101734/07 with registered place of business
at 27 Voortrekker Road, Vrede, Free State;

125 Chandrama Prasad, residing at 27 Voortrekker Road, Vrede, Free
State;

126 Linkway Trading (Pty) Ltd with registration number 2007/009012/07,
and registered place of business at 1064 16® Road, Midrand, Ganteng;

127 Aerchaven Trading (Pty) Ltd with registration  number
2008/014743/07, and registered place of business at 106A 16% Road,
Midrand, Ganteng;

128 MK Investments (Pty) Ltd whose registration number and registered
place of business is unknown.

129  Stenlib Bedford Gard with registration number unknown and registered
place of business at 17 Melrose Boulevard, Melrose Arch, Gauteng.

12,10 The Registrar of Deeds, Bloemfontein, 85 Nelson Mandela Road, Free
State;

12.11 Any other person who becomes known to the Applicant as having an
interest in the property.

ENTRY OF APPEARANCE TO OPPOSE FORFEITURE ORDER
13.  Any person who has an interest in the property and who intends:

13.1 1o oppose the application for an order forfeiting the property to the
State; and

13.2 to apply for an order excluding his or her interest from the forfeiture
order in respect of the property;

13.3 must enter an appearance giving notice of such an intention in terms of
Section 39(3) of POCA.
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14.

15.

Any person under paragraph 13 above, who intends opposing an order
forfeiting the preperty to the State shall, in tetms of Section 39(4) of
POCA, deliver a notice to the Applicant of such intention:

14.1 in the case of a person upon whom service is effected in terms of
POCA, within 14 days after such service;

14.2 in the case of zll other persons, within 14 days after the date upon
which notice of his order is published in terms of paragraph 11 above.

An appearance in terms of paragraph 13 sbove must, in terms of Section
39(5) include full particulars of the address chosen for the delivery of
documents conceming further proceedings in this matter, and must be
accompanied by an affidavit setting out:

15.1 full pariiculars of the opposing party's identity;

152 the nature of extent of his or her interest in the property; and

153 the basis of the defence upon which he or she infends to rely on in
opposing the forfeiture application or in seeking to have his interest
excluded from the forfeiture order;

154 whetherheorsheadmitsordeniesthatthepmpertycomemedisan

instrumentality of an oifence referred to in Schedule 1 of POCA, and
the basis for such defence.

APPLICATION FOR RECONSIDERATION

16.

17.

Any person who is affected by the order may on good cause shown, apply for
reconsideration. Such application shall be made:

16.1 in instances where the person is able to Justify the application on
grounds of urgency, upon 3 days notice to the Applicant (or such
shoﬁerpmiodastheCourtmaydehermineongoodcauseshown);

16.2 in other instances, upon at least 7 days notice to the Applicant and all
other persons identified in this order as being persons who may have
an interest in the property;

16.3 not later than 8 days after the person applying for reconsideration
becomes aware of the existence of the order, or within such further
period as the court may consider reasonable, bearing in mind the
underlying principle s of POCA.

Any person unsuccessfully opposing the Application shall pay the costs
occasiomed by such opposition.
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The remaining extent of the farm Krynaauws Lust 275, district Vrede, Fres

State Province, measuring: 4439, 5122 (four thousand, four hundred and
third nine comma five one two two hactares).

BY ORDER OF THIS COURT

COURT REGISTRAR STATE ATTORNEYS
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ANNEXURE A TO COURT ORDER DATED 18 JANUARY 2018

1. RECIPIENTS OF PAYMENTS

1. An amount of R40 360 154-98 which was paid to Estina Pty Ltd with
registration number 2008/015033/07 with the following Standard Bank

of South Africa account numbers 3100664860 and First National Bnak

account mumbers 62505753906 and further transferred into the
following bank accounts held individually or by companies mentioned
below or in any find or account held by or on behslf of them.:

1.1

12

1.3

1.4

L5

1.6

1.7

KAMAL VASRAM - an amount of R4 023 721.28 paid into
the following FNB bank account: 7906255178080 — FNB
85150687623 abd FNB 85188168691;

CHANDRAMA PRASAD - an amount of R465 264.16 whose
bank account details are currently unknown and who is foreign
national with passport number E8653817;

VARGAFIELD (PTY) LTD 2012/101734/07 an amount of
R16 469 526.10 and is currently under liquidation whose bank

account details presently unknown;

AEROHAVEN TRADING (PTY) LTD 2008/014743/07 — an
amount of R73277-24 whose bank details are currently
unknown;

MK INVESTMENTS (PTY) LTD - an amount R171 046.20
paid into the following FNB Bank account number
6253664362536643316 and whose registered place of business
is currently unknown;

LINKWAY TRADING (PTY) LTD 2007/009012/07 an
amount of R157 320.00 paid into the following NEDBANK
account 1469169797;

STANLIB BEDFORD GARD —g property financing company
whose registration and banking details are unkrown an amount
of R19 000 000-00

The immovable and the movable property mentioned above are referred to as
“the property”.
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BY ORDER O¥.THIS COURT

STATE ATTORNEYS




-

--------- Forwarded message ---------=

From: Johannesburg, South Africa <joburg@bankofbaroda.cory>
Date: Wed, May 18, 2016 at 9:43 AM

Subject: RE: Fixed deposit

To: Ronica Ragavan <ronica@oakbay.co.za>

Good Day Ronica,
Interest for 12months is 8% p.a

As pet the revised guidelines interest shall not be paid on the premature FDs as it creates
Liquidity mismatch.

Kind Regards,

Gurbax Singh

Senior Manager,
<image001.jpg>

Bank of Baroda, Johannesburg
Sandton City East Towers

2nd Floor, Atrium on 5*
Johannesburg, South Africa
Contact : (011) 784 0715/23
Fax: (011) 784 60759

Email: joburg@bankofbaroda.com

From: Ronica Ragavan [mailto:ronica@oakbay.co.za]

Sent: 18 May 2016 09:27 AM

To: Johannesburg, South Africa <joburg@bankofbaroda.com>
Subject: Fixed deposit

Dear Rauf /Gurbax

We would like to place an amount in FD with Bob for a period of 12 months.

Kindly send us the interest rate and also the change in Premature break of FD . WE need to
understand what is the SARB rule.

Regards

Ronica Ragavan
Group Finance
+27 83 402 1388 | ronica@ozakbay.co.za
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Disclaimer:

*******#*#**#**t***********#**#**********t#*****ill*************#i#****#**#**#*#

#xkapErser This email (including any attachments) is intended for the sole use of the intended
recipient/s and may contain maerial that is CONFIDENTIAL AND PRIVATE COMPANY
INFORMATION. Any review or reliance by others or copying or distribution or forwarding of
any or all of the contents in this message is STRICTLY PROHIBITED. If you are not the
intended recipient, please contact the sender by email and delete all copies; your cooperation in

this regard is appreciated.
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IN THE HIGH COURT OF SOUTH AFRICA
FREE STATE DIVISION, BLOEMFONTEIN
Case No: 168/2018
in the maitar between;

THE BANK OF BARODA Applicant

THE NATIONAL DIREGTOR OF PUBLIC First Respondent
) PROSECUTIONS

NEDBANK LIMITED Second Respondént

IN RE: Ex parte application: Case No: 188/2018

| THE NATIONAL DIRECTOR OF PUBLIC Applicant
PROSECUTIONS

)

NOTICE OF MOTION

nfias

il

B it Y LTSN

ma

ik B

R

r

b

7
W

e

B R

Bt | e b1 [




)

%" XTAKE NOTICE THAT the spplicant intends to apply fo this Gouit at 10h08 ori
Tuesday, 13 February 2018 or so soon thersafter as counse! may be heard, for
an order In the following terms:

1  The forms and service and ordinary time periods provided for in the rules
are dispensad with and this application s deelt with 2s one of urgency in.
terms of Rule 6(12); and

2 Paragraph 1.11 of Annexure A (in respect of the amount of R30million held
by Bank of Baroda paid info the following Nedbank bank account —
NEDBANK 1454095326) of the preservation order granted by this Court
{per Jordaan AJ) on 18 January 2018 is set asite; and

Z

TR TR Ao -

e gt

3. The costs of this application are to be paid by any respondent that opposes
it

TAKE NOTICE FURTHER that the accompanying affidavit of MANOJ KUMAR
JHA and accompanying ennexurse will be used In support of this application,

TAKE NOTICE FURTHER. that the applicant has eppointed the offices of
TABACKS ATTORNEYS, 13 Efon Road, Parkiown Johannesburg, 2183 C/O
Webbers Afioneys, Webbers Building, 88 Charles Street, Blosmfontoin,
9301 as set oul below, as the dddrsss &t which it will accept service of all
process In these proceedings.
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TAKE NOTICE FURTHER that if you infend opposing this application, you & :
required fo: P
Py
a) Nofify the applicant's atiomey in wriing and by email pi@fabacks.com or E &
ve@tebacks.com of your infention to oppose on or bafora 7 February 2017. E E
F
P

b) Appeoint an address that complias with the requirements of rule 6(5)b) at .
which you will accept notice and service of all documents in fhese ;_ ,
I
proceedings. ; i

) ¢) Flle your answering affidavit, if any, in respect of your apposiiion to this :
applieation; on or before B February 2018. = :
KINDLY set the matter down for hearing accordingly. ;
(.d -
DATED at BLOEMFONTEIN anthis _ 2~ __day of February 2018,
MERVYN TABACK INC. LT

Atiomeys for the Applicant 4
13 Eion Road, Parkiown
(‘) Johannesburg, 2193 -
b e REF: BANK2LV7/L VAN STADEN
T A’ a 1'& Q‘ K‘ s Tel: 0113687700 —
" et Emalt iafabacks.com?
ni@tshackscom ro
[
WERBERS ATTORNEYS S

Webbers Bullding -
86 Charies Street P

Bloemfontein, 8301 - :

3
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THE STATE ATTORNEY
Respondent's Attorneys
11% Floor

Fadisure Bujiding
Maitland: Street
BLOEMFONTEIN

Tel: 0514004300

REF: 819/201800014/PCE’
Mr Jaco Engelbracht
Email: fa ib)

AND TO

THE REGISTRAR OF THE ABOVE
HONOQURABLE COURT:

HIGH COURT, BLOEMFONTEIN

AND TO

NEDBANK LINMITED

Sacond Respondent )

3 Floor, Block H; 135 RivoniaCampus
135 Rivonia Rpad,

Sandown; Sandion, 2196

Tel: 051 430 1340
Feaxc 051 430 8987
REF: Madelsine Koller

Emall: mp@webberslaw com

&) Nedbank Limiteq

Rmq No, 1857800008700

GROUP LEGA!

06FEB 2018
LITIGATION DEpT

16 - 99 - 45

WITHOUT PREJUDICE
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‘ IN THE HIGH COURT OF SOUTH AFRICA

FREE STATE DIVISION, BLOEMFONTEIN

Case No: 168/2018

( In the matter between:
THE BANK OF BARODA Applicant
f) THE NATIONAL DIRECTOR OF PUBLIC First Respondent
- PROSECUTIONS
NEDBANK LIMSTED Second Respondent

IN RE: Ex parte application:

("') THE NATIONAL DIRECTOR OF PUBLIC
PROSECUTIONS

Case No: 188/2018

Applicant

FOUNDING AFFIDAVIT: APPLICATION FOR RECONSIDERATION
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| the undersigned

MANOJ KUMAR JHA

Do hereby make oath and say:

3.1

3.2

3.3

| am the Acting Chief Executive of the Bank of Baroda (South Africa) ("the’

Bank of Baroda” or “the Bank”) and | am duly authorised to depose to this
affidevit on its behalf.

The facts contained in this affidavit are within my personal knowledge,
unless the context indicates otherwise, and are both trus and correct.

The parties hereto are the Bank of Baroda, the National Director of Public
Prosecutions and Nedbank Limited;

Bank of Baroda is a bank conducting business in South Africa as &
branch of a Foreign Institution in terms of the provisions of Section
18A of the Banks Act no 94 of 1990 (‘the Banks Act) with its
principal place of business in South Africa at Sandton City Twin
Towers, East Wing, Second Floor Sandton, Johannesburg;

The National Director of Public Prosecutions is as described in
paragraph 2 of the founding affidavit in the ex parte application (“the
NDPP™;

Nedbank Limited is a bank conducting business as such with its
principal place of business at 3% Floor, Block H, 135 w
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Campus, 135 Rivonia Road, Sandown, Sandton 2196.

4. This affidavit is delivered in support of an application for Reconsideration
as pravided for in paragraph 16 of the Court Order of the above
honourable Court dated 18 January 2018 (“the Preservation Order’). A
copy of the Preservation Order is attached as Annexure 1.

#

BACKGROUND

5. On 18 January 2018 the NDPP successfully applied, ex parte, to this
D Court for certain Preservation of Property Orders in terms of section 38(2)
of the Prevention of Organised Crime Act no 121/1698 ("POCA”).
Although it has been in possession of a copy of the Preservation Order
since 23 January 2018, the NDPP’s application was only served on the
Bank of Baroda on 1 February 2018,

8. The Preservation Order (in so far as it affects Bank of Baroda) provides
that an amount of R30 million deposited to the credit of its account no
14540953268 with Nedbank Limited, constitules “property” which is “the
proceeds of crime” and should accordingly be preserved as pfovided for
in terms of Section 38 of POCA.

O

7. Such “preservation” prohibits Nedbank (as a persen with knowledge of
the Preservation Order) from dealing in any way with the “property” (i.e.
the amount of R30 miflion deposited to Bank of Baroda's account held
with Nedbank).

8. Nedbank, in terms of the Preservation Order, has now frozen an amount
of R30 million standing to the credit of Bank of Baroda’s account with it

v
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and has provided a copy of the Preservation Order to Bank of Baroda in
order to explain its conduct. | attach as Annexure 2 a copy of an email
from Nedbank to Bank of Baroda dated 31 January 2018 confiming this
position.

It appears that Estina (Pty) Ltd (“Estina®, during 2013, conducted at least
three current banking accounts; one at Standard Bank (account number
3100864860) (“STB"); one at First National Bank (account number
62505753906) (*FNB") and che at Bank of Baroda (account number
92020200000255). Funds totalling some R220 million appear o have
been deposited fo the credif of Estina's FNB and STB accounts. | do not
know the source of those deposits, but | do not dispute what the NDPP
has said in that regard. Thereafter it appears that Estina transferred all,
or the bulk of, those funds fo a range of recipients. 15 actual recipients
are set out in annexure A to the Preservation Order. Bank of Baroda is
identified in clause 1.11 of annexure A to the Preservation Order as an
alleged “recipient” of the “property".

BANK OF BARODA'S CONTENTIONS IN SUMMARY

10.

10.1

Bank of Baroda seeks the relicf set out in the Notice of Motion to which
this affidavit is aftached on the following bases:

The Bank Is a bank, conducting business as such under the
supervision and control of the South African Reserve Bank ("SARB").
It is in that regards in precisely the same posﬂﬁion as any other bank,
including, in this case, ST B, FNB and ABSA. Like those banks, it
has-received transfers and or deposits for the credit of its customer,
Estina. Estina had instructed it to pay away the funds standing to the
credit of its account, and the Bank had lawfully and duly executed
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10.2

10.3

10.4

10.5

5

those instructions. All of those funds (save for a negligible balance of
some R2000) had been transferred out on the instruction of the
customer, Estina. The Bank has not, for more than a year, held any
funds to the credit of its customer, Estina. Accordingly, in exactly the
same way as the NDPP does not seek to attach R24.5 million of
ABSA’s funds (should it have fransferred out of the account set out in
para 1.9 of annexure A fo the Preservation Order), in that same way
the NDPP could not possibly seek to preserve the funds of Bank of
Baroda in excess of the amount availabie in the customer's account;

Bank of Baroda never received the “property” or any part thereof as
the reciplent. The NDPP does not suggest that the Bank of Baroda is
part of the Estina scheme or a beneficiary of the Estina Dairy Farm
Project. That is so because the Bank is and was never part of or a
beneficiary of the Estina Dairy Farm Project ;

To the extent that it received “property” as the recipient (which is
denied), or on behalf of Estina, the Bank is no lenger (and has for
some years notf been) in possession of such “property”;

The amounts now frozen by Nedbank represent the proceeds ofh
bank deposits of innocent third parties who do not have, and never
had, any relationship of any kind with Estina, and which do not, on
any basis, constitute “property” as defined in the Preservation Order.
The effect of the Preservation Order is that the Bank is prevented
from dealing with R30million which is the propery of innocent third
parties,

The Bank of Baroda is in no way implicated In whatever misdeeds
Estina and its cohorts may have committed (and the NDPP’s
founding papers do not suggest that it is). The founding papers and

s

1

ERR TC 1 T LS P

e LTI TN e wmaeas




10.6

6

annexures thereto (including a very detailed forensic report by
Edward Nathan and Sonnenbergs) do not even hint at the possibility
however remote or speculative of any complicity by any of the banks,
including Bank of Baroda, in any of those activities;

The NDPP has not sought to make out any basis at all for the
demand, in respect of the Bank of Baroda, that the amount of R30
miltion (as opposed as to any other amount) should be preserved. Of
course, no such basis exists,

THE K OF BARODA ~ OPERATIONS IN SOUTH AFRIC

11.

12.

13.

The Bank of Baroda is a global bank that operates in 24 countries. It
currently has more than 5500 branches of which 106 are situated outside
India. The Bank is a listed entity and its largest shareholder, controfling
almost 80% of its issued shares, is the Government of India. The Bank
was established in 1908. Until 1953 it operated only in India but from
December 19853 it starfed its global expansion. It is now consistently
ranked in the top 200 banks globalily.

The Bank operates as a “foreign institution” in South Africa, as defined in
the Banks Act 94 of 1980. It has a relatively small operation in South
Africa, consisting of only two branches (one in Durban and one in
Johannesburg) together with a Regional Office (which is attached to the
Johannesburg branch). The Bank employs onllyA 16 people across its
entire South African operations.

The Bank does not operate as a clearing bank in South Africa. Instead,
the Bank conducts a correspondent banking relationship, primarily with
Nedbank_ It also hokis accounts with ABSA and FNB.
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The difference between clearing and non-clearing banks is important for
purposes of this application. Currently approximately 23 banks operate in
South Africa as clearing banks, while some 8 banks are non-clearing
banks.

Clearing banks deal directly with each other via control accounts for each
bank administered and maintained by the South African Reserve Bank
("SARB"). The SARB settles (l.e. “clears”} on a continuous daily basis, all
transactions between clearing banks. Those include, in the final analysis,
transactions between customers of the clearing banks.

The arrangements set out below as an example, demonstrate the
transactional steps taking place in the banking system, as regulated by
the SARB. That regulation takes place in terms of control and security
measures designed by the Committee on Payment and Seftlement
Systems. That committee functions under the control of the Bank for
Infernational Settlements (“the BIS®). BIS is an intemational financial
institution owned and controlled by the major central banks of the world,
(inciuding the SARB) which fosters intemational co-operation and
effactively serves as a global central bank for the national central banks
of the world.

Accordingly, for example, assume that Mr A has an account with Bank A
and Mr X an account with Bank X (both banks being clearing banks) and
assume further that Mr A has a credit balance of R1000 in his account at
Bank A. Assume then that Mr A transfers R600 to Mr X. The actual
fransaction consists of an instruction by Mr A to his Bank A, to transfer
R600 to Bank X for the credit of the account of Mr X, It will be clear that
the primary underlying transaction is that Bank A transfers R600 to Bank
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18.

19

20.

21.

8

X. That transaction is "cleared” at SARB where the account of Bank A is
debited and the account of Bank X i¢ credited, with R600. Of course,
each Bank makes the necessary enfries in its accounts as between it and
its client, but the actual payment transaction in fact takes place between
the fwo clearing banks.

A non-clearing bank does not patticipate diredtly in that clearing process.
Instead it operates through a correspondent bank (which is a clearing
bank) via a so-called sponsorship arrangement.

That means that the non-clearing bank conducts an account with a
clearing bank as if it was an ordinary commercial customer of the clearing

-bank. Bank of Baroda, as a non-clearing bank, conducts such an account

with Nedbank via a sponsorship arrangement.

in this case, where Estina conducts an account with Bank of Barada, and
it intends making payment to a third party, Estina instructs Bank of
Baroda to make the payment fo the third parly. Bank of Baroda in turn,
instructs Nedbank to make such payment to the third party’s bank
account, say at Bank X, and that payment is then "cleared” between
Nedbank (as the payor} and Bank X (as the recipient). Again, Bank of
Baroda, Nedbank and Bank X will all make the necessary internal
accounting entries correctly to reflect the state of the accounts maintained
by each customer of each bank.

Precisely the reverse position applies when the third party intends making
payment to a customer of Bank of Baroda, The third party instructs its
bank to make payment to the customer of Bank of Barcda for the credit of
an account at Nedbank. That account with Nedbank is in fact Bank of
Baroda's account with Nedbani. Nedbank notifies Bank of Baroda that
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23.

its account has been credited, and supplies a particular reference
number. That reference number identifies the Bank of Baroda's customer
and Bank of Baroda then in turn credits, in its intemal records, the
account of that particular customer with the amount of that transfer.

What will be clear is.that Bank of Baroda never receives the proceeds of
the transfer for its own benefit or credit — like any other bank it receives
the credit exclusively for the benefit for its customer.

It is finally important to distinguish between “the business of a bank” on
the one hand and “the clearing functions of banks"™ on the other. Most
importantly, it is not required of a bank, in order to conduct the business
of a bank, fo be a clearing bank. Indeed, virtually every jurisdiction
globally has a varying number of non-clearing banks which conducts
business via sponsorship arrangements, in order for such non-clearing
hank to obtain clearance of its transactions. Against that, the business of
a bank consists fundamentally of canvasing the general public for
deposits in order for the bank (whether clearing or non-clearing) to make
loans (arising from such deposits) to the public at a premium to the
deposit interest rate payable to the depositors. This position appears
expressly from the definition of “the business of a bank” in section 1 of the
Banks Act.

THE ESTINA DEPOSITS

24. Against this background, it will be clear that when Estina transferred (as

per paragraph 1.9 of annexure A to the Preservation Order) R24.5 million
to Cakbay, the funds were not transferred to ABSA as the recipient and
for its own benefit, ABSA was never the intended beneficial recipient of
that deposit. Prior to the transfer the funds were held by STB/FNB for the
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26.
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28.
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credit of Estina and not for their own benefit. When the amount of
R24.5million was thereafter transferred to the Oakbay account heid with
ABSA, ABSA received the funds as part of the clearing function but,
again, not for its own benefit or credit. It merely recsived those funds for,
and on behalf of, and for the credit and use of Oakbay,

It appears that the NDPP clearly understood this. That is why it did not
seek to attach R24.5 million of ABSA’s funds, as if ABSA had recelved
the "property”. Instead, and correctly, the NPA sought to attach the
amount of R24.5million standing to the credit of Oakbay — to the extent
that the funds siill remain in the Oakbay account.  Of course, to the
extent that Oakbay may have ufifised or diminished that amount in the
intervening period, there is no suggestion that ABSA has o replenish the
Oakbay account.

Accordingly, and correctly, the NDPP did not seek to attach ABSA’s own
funds, should Oakbay have diminished or depleted the funds arising from
that original deposit with ABSA,

Bank of Baroda is in exactly the same position as ABSA. The amount of
R30 million was never transferred to Bank of Baroda as if it was infended
to be Bank of Baroda's funds available for use by it for s own purposes
as it deemed fit. Instead, the funds were transferred to the credit of Bank
of Baroda's customer, Estina.

Put differently, during 2013 Estina conducted a curmrent account with Bank
of Baroda, at the same time as it conducted accounts with STB and FNB.
After the transfer of the amount of R220 million fo its STB and FNB
accounts, Estina transferred the butk of those funds out of its STB and
FNB accounts to third parties. In respect of the R30million, Estina
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transferred that sum (indeed amounts in excess thereof) to its account at
Bank of Baroda, via the Bank’s account with Nedbank.

in the circumstances Bank of Baroda never received, nor was it, itseff,
ever in possession of the “property” as the recipient (in exactly the same
way as ABSA was never “in possession” of the R24,5 million aforesaid).
What, in fact, Bank of Baroda possessed at the time was a liabiiity — a
debt it owed 1o Estina in the sum of R30 million, mafched with a
corresponding asset being a claim against Nedbank for R30 million.
Accordingly, Bank of Baroda wais obliged to pay or fransfer funds in terms
of such payment instructions as Estina may have issued to Bank of
Baroda. Bank of Baroda would in tumn issue corresponding instructions to
Nedbank. It is aiso clear that executing such instructions would reduce
the debtor/creditor amounts to which 1 have referred to above.

| repeat that during 2013, Esfina conducted an ordinary current account
with Bank of Baroda. A copy of the account opening documentation is
attached as Annexure 3.

As at 31 August 2015, Bank of Barcda only held a nominal deposit of
R2 218.12 o the credit of Estina and it no longer had any relationship with
or access to the “property” dealt with in the Preservation Order. The
Estina account with Bank of Baroda became dormant from January 2016.
From that date onwards, Bank of Barcda did not execute any transaction
of any kind for or on behalf of Estina. As at 28 December 2017 the total
amount held by the Bank of Baroda to the credit of Estina is R2 300.50. |
aitach as Annexure 4 a copy of Estina's statement of account with the
Bank of Baroda for the period, from inception, on 31 July 2012 until 29
December 2017. This account refiects the totality of the movement of
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funds in Estina’s aceount with Bank of Baroda.

THE FUNDS IN BANK OF BARODA'’S NEDB ACCOUNT

32,

33,

35.

I respectfully refer to what | have said at inception regarding Bank of
Baroda's business in South Africa which it conducts as a branch of a
Foreign Institution on the written authority of the Registrar of Banks in
terms of Section 18A of the Banks Act, and to the sponsorship
relationship between Bank of Baroda and Nedbank.

| repeat that the fundamental basis of the business of a bank is fo
canvass the general public for deposits. Bank of Barods, in the course of
conducting the business of a bank, canvasses the general public for
deposits which it applies as provided for and as regulated by sub-para (c}
of the definition of "the business of a bank” in Section 1(1) of the Banks
Act.

As at 26 January 2018 the general public had made deposits aggregating
some R2.4 bilion with Bank of Baroda. The Bank has applied the
proceeds of those deposits by (a) granting loans to members of the public
who meet the bank’s credit criteria and (b) holding cash deposits (mostly
with Nedbank) on the best available terms as to interest rate and
repayment periods.

Accordingly, the cash deposits currently held by Nedbank for the credit of
Bank of Baroda constitute the deposits made with Bank of Baroda by its
customers, being third party members of the public. Most importantly, the
bulk of the aggregate deposits aforesaid arise from deposits of some
R1.9 billion made with the Bank of Baroda to the credit of the Optimum
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Mine and Koornfontein Mine Rehabilitation Funds:

Those funds were previously under the control of two separate trusts
which had been established for the purposes of holding those funds
on deposit, to fund the eventual rehabilitation of the Optimum and
Keomfontein Goal mines, at the time those mines wili close down;

On 21 September 2017 the Organisation Undoing Tax Abuse
(OUTA) successfully applied for an interim order in the High Court of
South Africa, Gauteng Division, Pretoria under case number
656616/17 for an order interdicting the trustees of those frusts from
dealing with those funds in any way and directing the Bank of Baroda
not to execute any payment instructions in respect of those funds;
and further directing that the Bank of Baroda should not allow any
dealing by any third party, with the funds standing fo the credit of the
accounts of the Optimum and Koornfontein Rehabilitation trusts;

In support of the aforeaid | attach a copy of the Court Order issued
by the High Court as Annexure 5 (‘the Outa Order”), We
understand the OUTA matter was originally set down to heard, for a
final order on 7 and 8 December 2017 but pursuant to a directive
issued by the Deputy Judge President, Ledwaba the will be finally
heard on 31 May 2018. A copy of the aforesaid notice of set down is
aftached as Annexure 6;

In compliance with the Outa Order, the Bank of Baroda has not
allowed any depletion of the amounts standing to the credit of those
Rehabilitation trusts. It has maintained the bulk of those deposits in
the form of fixed deposiis in its own name, with Nedbank. The
remainder of those deposits are maintained by the Bank of Baroda
across a range of other assets and investments by it, as provided for
in terms of the definition of the business of a bank as per Section 1 of
the Banks Act.

17

e s

[TER s . L T B N

© A e femnr T BT £ 1 b iae svee L eme e mte e s s . eae




g

36.

14

In pursuance of the Preservation Order, Nedbank has now separated,
and frozen, R30 million of those funds (held by it for the credit of Bank of
Baroda) and which Bank of Baroda in tum holds for the credit of third
party members of the public. | hasten o reiterate that absolufely none of
those funds, orlginate from, are due to, or are held on hehalf of Estina or
have any connection with the “property”. In simple terms, Nedbank has
frazen funds representing the deposits of other innocent third party
depositors including funds which are fo be maintained sacrosanct in
terms of the Outa Order.

THE FOUNDING AFFIDAVIT IN THE EX-PARTE APPLICATION

a7.

38.

39.

| have, at the date of 31 January 2018, recsived copies (without any
annexures) of the founding affidavit (deposed to by Mr Motlalekhotso
Knorx Mollelle) in the ex parte application, together with two supporting
affidavits by Messrs Samson John Schalkwyk and Nkosiphendule Mradia
respectively from the State Attomey. No formal service of the ex parte
application on the Bank has yet been effected by the fime this affidavit
was prepared in its final form. The ex-parte application, consisting of two
lever arch files, was formally served on the Bank by the Sherriff on 1
February 2018. | have managed to go through that application.

| am advised that for purposes hereof it is not necessary to produce an ad
seriatim response to those affidavits, save fo say that the Bank of Baroda
takes no issue with the correctness of the Investigations, the contentions
or conclusions, set out in those affidavits ather than as set out below.

However, 1 record that 1 do not understand the calculations by Messrs.
Mollelle and Mradia, in so far as it concems the Bank of Baroda. Mr
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Molielle contends (paragraph 11.1) that some R220.2 million, (that being
“the property” had been deposited to the credit of the Estina accounts at
STB and FNB. He then avers that the payments set out in paragraph
11.3 were immediately paid out of those accounts. It will be clear that the
aggregate of the payments set out in paragraph 11.3.1 — 11.3.10
(mistakenly numbered *11.4.107), fotal R329.8million. It is not clear to me
how this discrepancy arises.

Paragraphs 17 to 148 of Mr Mradia’s affidavit analyse the movement of
funds through the Estina Standard Bank account. He records that a total
of R143.95 million was transferred to that account by way of the 6
identified tranches [R34.95m in paragraph 18; R30 milkion in para 26;
R19.05 million in para 30; R28.95m in para 39 and R30m in para 56]. [
note that this figure is summarised by Mr Mollelle in paragraph 11.2.1 of
the founding affidavit as being R113.95 million. It is not clear to me how
the diffarence of R30 million is accounted for.

Mr Mradla then records that the following amounts, all forming part of the
amount of R143.95 million aforesaid, was transferred to Bank of Baroda.

PAYMENT DATE AMOUNT MRADLA
AFFIDAVIT
PARAGRAPH
19/04/2013 R10 million 21
20/04/2013 R24.95 million 23
26/04/2013 R30 million 26
26/04/2013 R30 million (6 x 5 miltion) |28
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20122013 R10 million (2 x 5 million) 43
2112/2013 R15 million 48
30.’-0712013 R5.5 million 64
18/08/2014 R8 million &4
10/08/2014 R7 million 85
TOTAL R140.45 million

42. 1t appears that the reference to the Bank of Baroda’s account (“Nedbank
1455095326" in paragraph 26 must be incorrect and that it was not
intended to be alleged that Bank of Baroda received that deposit. If so,
that would reduce the total deposits fo the Estina account held at Bank of
Baroda fo R110.45 million which would then coincide with paragraph
11.3.3 of the founding affidavit of Mr Mollelle.

43.

Against that, it is alleged that Bank of Baroda had disbursed the following

payments, all forming part of "the property’, at the instance and on the

Instructions of Estina;

PAYMENT DATE AMOUNT MRADLA
AFFIDAVIT
PARAGRAPH
REFERNCE

2210412013 25

R18 million
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22/04/2013 R4.5million 25
20/04/2013 R30 million 20
201272013 R10 million 4
2111212013 R8O million 49
30/06/2014 RO.2milfion 86
21/08/2014 R25.5million 96
TOTAL AMOUNT R157million

In either eveni (i.e. whether the total deposits made to the credit of the
Estina bank account held at Bank of Baroda {fotalled either R140.45
million or R11045 million), the analysis can cleardy not be comect
because obviously it would be impossible for more money to have be
transferred out of its Bank of Baroda accounts then what was credited to
those accounts in the first place.

The Bank of Baroda did not have any interaction with the Estina FNB
account and none is alleged, and accordingly | do not deal with those
allegations.

The correct position appears from the aclual statements of accounts
which Bank of Baroda itself maintained in respect of the account Estina
maintained with . A copy of Estina Bank of Baroda statement of account
is attached as Annexure 4.

It will be clear that the fotal component of the “property” initially
tfransferred by Estina STB account to the Bank of Baroda account with
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472

47.3

48.

49,

50.

a1,

Nedbank was:

Held by Nedbank for the credit of the Bank of Baroda:
In turn held by the Bank of Baroda for the credit of Estina;

Subseguently (but prior to January 2016) transferred out of its
account by Estina to a variety of other recipients.

In the circumstances | respecifully submit that it is obvious, even on the
applicant's own version, that Bank of Baroda does not (and for some
years did nof) have possession of any of the “property”.  The funds
currently standing to the credit of Bank of Baroda in its Nedbank account
represent deposits made with the Bank of Baroda its customer base that
has nothing whatsoever to do with the earlier Estina deposits or the
“pmperly".

The only transfer of R30 milion (in so far as Bank of Baroda is involved)
appears from paragraph 28 of Mradla's affidavit. ~ That receipt is
expressly recorded on the Estina account with Bank of Barada on 29 April
2013 (the period between the transfers out of the Estina STB account and
in to the Estina Bank of Baroda account being a Saturday and Sunday
respectively).

That very deposit was, on the instructions of Estina to Bank of Baroda
transferred back to the Estina STB account on 4 September 2013. That
“withdrawal entry” is also clearly identified in Annexure 7.

Two copies of exiracts of Bank of Baroda’s Nedbank statement are
attached as Annexure 7.1 and 7.2. What will be seen from Annexure
7.1 is the credit of 6 tranches of R5 million {totalling R30 million) coming
in to the account on 26 April 2013 with the reference "ESTINA BANK OF
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BARODA". What will be seen from Annexure 7.2 is the debit of R30
million flowing out of the account with the reference “ESTINA PTY LTD".
This can be cross-referenced to Estina’s Bank of Baroda statement of

account, Annexure 7.

It is significant that Mradla reviewed deposits/transfer fo the credit of the
Estina STB account (other than those emanafing from the Department of
Agricultural). In paragraph 41 Mradla covers the period from 3 May 2013
to 20 December 2013 and simply .records that R119million was so
deposited to the credit of Estina’s STB account. An analysis of that
aggregate amount of R119 will reflect the retum of the R30million from
Estina Bank of Baroda account.

I should also say that it is not clear to me how the deponents artived at
the conclusion, in respect of the Bank of Baroda that R30 million is the
amount to be preserved.

ADDITIONAL PROCEEDINGS

It is helpful to summarize the various proceedings and investigations
currently underway in respect of the so-called Gupta controlled entities
and the participation therein by the Bank of Baroda and | do so below:

Firstly, Bank of Baroda during mid-2017 advised all Gupta-controlled
entiies that it was no longer prepared to act as a banker to those
entities and accordingly instructed them that it intends closing their
accounts and terminate the provision of banking services. Those
entities applied urgently for what became known as interim-interim”
relief to interdict Bank of Baroda from closing the accounts and
directing it to continue fo provide banking services. The Bank
resisted the application successfully before Mr Justice Fabricius in
the High Court of North Gauteng. | attach a copy of the order
dismissing the Gupta's urgent ‘interim-interim” application as
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Annexure 8.

Immediately thereafter the Gupta applicants obialned permission
from the Deputy Judge President of the High Court of North Gauteng,
Mr Justice Ledwaba, to institute proceedings for the same relief on
an interim basis. That application was heard by Makgoka J. The
Bank again opposed the rellef, but unsuccessfully so. Makgoka J
ordered the Bank to continue to provide banking services and to
maintain the accounts of the Gupta controlled entities. The interim
order is attached as Annexure 9. This interim order will remain of
force of effect until the matter is finally heard and a final order is
either granted or dismissed.

The Bank of Baroda is doing everything in its power to expedite that
final heating bit a date for the final hearing has not yet been
obtained.

The South African Police has embarked on an investigation in respect of
fraud, corruption and or money laundering under case number
SandtonCAS507/09/2017 and which has delivered to me two subpoenas
required the production of a vast range of documentation. | attach as
Annexures 10.1 and 10.2 coplies of the subpoenas together with a
covering letter from the Bank’s legal advisors, recording the delivery of 17
sealed files of documents extracted from the Bank's records as
Annexure 10.3. | further attach a list of the entitles and persons in
respect of which information was provided to the SAPS as Annexure
10.4.

In addition the Bank has been subjected to two deiailed and time
consuming audits inspection by firstly Deloittes, which was completed
during during 2017 and on the instruction of the SARB.
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PricewaterhouseCoopers ("PWC") has beén appointed again during 2017
and on the instructions of the SARB. PWC is instructed io review the
Bank's processes, governance proceedings and its entire internal
accounting and operational systems and controls. The mandate further
includes a forensic investigation into fransactions relating to certain Gupta
controlled entiies. Both Deloittes and PWC have been at the Bank's
offices for long periods of time and the Bank has fully co-operated at all
times. At the time of deposing fo this affidavit the second audit is still

ongoing.

In addition the Bank has received request by the Helen Suzman
Foundation and Freedom Under Law {"the requester”) for a vast range of
documentation relating to the Gupta controlied entities, in terms of the
Promotion of Access to Information Act no 2 of 2000 (“PAIA”). The Bank

‘has decided to grant access to those records to the requester but, as

prescribed by PAJA it is currently following the procedures as set out in
the Act.

Finally, and refering to the Outa Order above, the Bank has through-out
adopted the aftitude that it wouid not intervene or object to that
application and undertook to abide and to fully comply with whatever
order the Court may issue. This it has done.

| respectfully submit that it is clear that the Bank at every opportunity co-
operated fully and immediately with every law enforcement agency, and
or administrative and or supervisory bodies, in actions and aor
investigations into its own affairs in so far it relates to the enfities as set
out in the ex parte application and other Gupta related entities.

The Bank will continue to act in exactly the same fashion and will assist
the NDPP in every possible manner.

| understand that the object of the Preservation Order is fo preserve as
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much as possible of the “property” and that all persons with knowledge
thereof are prohibited from disposing of, further encumbering, dissipating,
interfering with or diminish the value of or dealing in any other manner
with “properiy”.

In this regard the Bank has a duty to disclose that the foliowing persons
and entities Iidentified in Annexure A to the Preservation Order hold
accounts with Bank of Baroda: No 1.1 (Kamal Vasramy); 1.2 (Chandrama
Prasad) 1.4 {(Atul Kumar Gupta); 1.5 (Aerohaven Trading (Pty) Ltd); 1.7
{(Uxolo Diamond Cutting Works (Pty) Ltd; 1.8 (Oakbay Investments (Pty)
Lid); 1.10 (Islandsite Investments 180 (Pty) Ltd); 1.12 (Westdawn
Investments (Pty) Lid) 1.13 (Annex Distribution (Pty) Ltd).

| do not know whether the aforesaid enfities are the beneficiaries or
recipients of the proceeds of unlawful activiies. However, the Bank
tenders to assist the NDPP in accordance with what is fawfully required
from the Bank in relation o these accounts.

SPECIFIC MENTS ON THE FOUNDING AFFIDAVIT

64.

65.

65.1

I make the following comments on the affidavit by Mr Mollelle:

Ad paragraph 16.3

| do not understand either the contents or the context hereof. | refer
to Annexure 7 which confirms that all of the funds fransferred by
Estina from its STB account to the credit of its account at Bank of
Baroda totalling R110.5 million were deposited to the credit of the
Estina account with Bank of Baroda and subsequently transferred to
third parties in fuil.
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Ad paragraph 16.4 and 16.5

The contents hereof are incorrect. | have set out ahove the history of
the appiication by the Gupta controlled entities (not by the Bank of
Baroda) for an order interdicting the closure of those accounts. No
‘raising suspicion” by FICA and or other commercial banks about

bt | £ i ] 5 i Moy

‘the legitimacy of the said transaction” played any part at all in that
litigation.

The matter was not scheduled and was in fact not heard on 7
December 2017. | refer to what | have said above regarding this
application.

The likelihcod of the funds being “dissipated” is of course not
possible ~ the funds have all been transferred out of Estina’s
account, on the instructions of Estina, by January 2016

1 respectfully submit that the matter is one of urgency and particularly as
provided for in terms of paragraph 16 of the Preservation Order. The
Bank will comply with the time limits stipulated in paragraph 18.

ceeavpber it

s

Most importantly though, it is required that the amount now frozen by
Nedbank be “unfronzen” and resfored to the disposal of the Bank of the
Baroda urgentiy;

In order to continue to comply with the Outa Order the Bank may not
pemit any encumbrance or the like in respect of the rehabilitation
funds with the Bank of Baroda. The attachment and preservation of
the sum of R30miflion by Nedbank constitutes such “encumbrance”
and effectively puts Bank of Baroda in contempt of the Outa Order ;

\\/_
@
~s ¥
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68.2

68.3
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and

Secondly, the total deposits from customers (including the
rehabilitation funds held by the Bank of Baroda aggregate some R2.4
billion. Those deposits are a liability on the part of the bank fo fis
customers. The Bank must hold assets to the value equal to the
deposits in order to safisfy solvency requirements imposed by the
SARB. The effective removal of R30million from the Bank's total
assets may imperil the Bank's ability to satisfy its solvency
requirements which of course would have catastrophic
consequences not only for the Bank for its entire customer base. in
order to ensure that the Bank confinues to be able to execute all
such payment and or transfer instructions as may be given to it by its
depositor customers, it absolutely requires free and unrestricted
access to the funds it holds on deposit with Nedbank;

| point out that if the NDPP had sought fo aitach and to preserve only
funds standing to the credit of the Bank’s customers that would have
no impact on the Bank’s financial solvency and liquidity
requirements. That would be so because, in the accounts of the
Bank, an asset (being the cash deposit separated and preserved)
would be removed but would be matched exactly by the reduction of
a liability (being the liability the Bank owes to that customer);

WHEREFOR | RESPECTFULLY PRAY FOR AN ORDER AS SET OUT IN THE
NOTICE OF MOTION TO WHICH THIS AFFIDAVIT IS ATTACHED.

@S\ .
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 SOLTH ATRCAT POlIcE sinyice |

STATIGN COMMANDER ’s 7'1
CLIERT SERVICE CERTRE
1]

PRV d N
W A T OJ KUMAR JHA

The Depanent has acknowledged that he knows and understands the contents
of ggs affidavit, which was signed and swom to or solemnly affirmed before me
atdieriet]  onE2-0s-90i¢, the regulations contmined in Government
Notice No.R1258 of 21 July 1972, as amended, and Government Notice
No. R1648 of 18 August 1977, as amended, having been complied with.

| Ty 4 ‘ 1 »
‘ f"“i TN DS AT AE 1 z:§§ , F"
I ) S ""‘.!;:m}ﬂ' e 'iugm?ﬂ;{éi;‘i’;irﬁw_w‘":'-" i OMMISSIONER OF OATHS
JUANED AFIAUES LTI

y @WCFQI ' Ayevus
B8z -0 20 -
o

| wowtmonos | EnN &S
MRS AN UL AT Q o7 ¢

TRAPue—y

freT




A IN THE HIGH COURT OF SOUTH AFRICA

FREE STATE DIVISION, BLOEMFONTEIN
Case No:: 1682018
In the matter betivean:

THE BANK OF BARODA Applicant

N THE' NATIONAL DIRECTOROF+.BUE

IN RE: Ex parfe application: Case’No: 1682018

~ THE NATIONAL DIRECTOR OF PUBLIC Applicant:
) PROSECUTIGNS

INDEX TO URGENT APPLICATION FOR RECONSIDERATION
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WEBBERS ATTORNEYS
Webbers Building
98 Charles Stree?
_ _ Bloemfontein 8301
Tel: 051 430 1340
Fax; 051 430 8887
REF: Madeleine Koller

TO:

THE STATE ATTORNEY
Razpondent’sAﬁomeys
1% Fioor

Fedsure Bullding, :

Mailland Streat

BLOEMFONTEIN 82 - 2"’3 i i
Tel: 0514004300 © BoBMFONTEIL ir ¢80 f

REF: B10201800014/PCE [ SioteIr iy —

Mr Jaco Engelbrecht:
Emsil: jnengsibrestitiustice.dbv.7g
AND TO

THE REGISTRAR OF THE ABOVE
HONOURABLE COURT:

HIGH COURT, BLOEMFONTEIN

AND TO- S
Ron L

NE0 BANK UMITED 06 FEB 208

Second PGM LITIGATION DEPT \jm’
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Transactions Inquiry Page 1 of {
Transactions Inquiry 008
Afe, No $202030D0D05685 CCY /7 SoLID ZAR / 9202
Account Name DPTIMUM MINE REHABILITATION TRUST
Balapce 481,000,000.00 Cr
Cpening Bal. 461,000,000.00 Cr Closing Bal. 461,000,000.00 tr
Avaliable Amt, 461,000,000.00 Cr Eff. Avallabie Amt 461,000,000.00 &r A/c. Status
CQust, Status
APY 0.000000 APYE 0.000000
No Records Fetchad
O
e — S
{1
= I




O

Transzctions Incuiry Page 1 of 1

Transactions Inquiry D&
A, No 2020300000683  CCY/SOLID ZAR / 9302
AccountNome  OPTIMUM MINE REHABILITATION TRUST
Balance 500,000,000.00 Cr
Cpening 8al 500,000,000.00 Cr Ciosing B, 500,000,000.00 Cr
Avalabla Amt. 500,000,000.00 Cr ET. Avallable Amt  500,080,000.00 Cr A/, Statiss
Cust. Status
APY 2.000000 APYE 0.000000
No Records Petched




Trensactions inquiry Page 1 of |
Transactions Inquiry - a @ &
Alc. Ne $20Z0300000854 coy / SOL ID ZAR / 9202
Account Name OPFTIMUM MINE REHASILITATION TRUSY .

Balance 500,000,000.00 Cr
Opaning Bal. B0O,800,000.00 Cr  Clog!ng Bal. 509,600,000.00 Cr

Avallabie Amt. 500,000,000.00 Cr L. Avaliable Am¢.  500,000,000.00 Cr  Afc. Status
Cust. Status
APY 0.000000 APYE 0.000000

No Records Fetched
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Bank of Baroda

Inilies intornational Bank

ADORESS 78D FLOOE AYRIDM OF S78

HAE $OPTINDM WINE REHABILIFATION TRUSE
ADDRESS 3144 EANEERINE BTREXY

131-05-2011 {92020200600524 : Ik Pd: DI-UMI

SEMDYON CLTY EAST TORERD JORAREERUNG

JORANNRSEURG JOTANESBURS

\JOEANESEURS, BODTR AVRICA GATIENG 216

BEONE  :27 11 IWI0715 PENE  3DLLZOTED
| mx ;7840759 ACE0  182020200000524 CUBRENCT: ZAR
Statemant of A/C £rom 01-05-2017 to 3i-05-2017

i T T — [
| bax | DEMATIR . . CREDTT BALMICE [
I; ] __Tl
] |OPRNTYG BALAKCE | B,!m' i'n "'-_" = §,557,181.82 Cx[

9 889,649.76 c:[

Thia is » systen genaratad cuty

frless tha constitast notifien the A “eeetapangy ol by fho 3 a it ‘{8, Wil ba taken
that ha/sba kas found the acoount:coriict. . i g

Visit us ot It!e“”m bankefharods  co. 28
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BankaiBamdu

]

|

;-|2n-u-zn:7%mzozmnnszrm.m.a:—u 2017 -to; 30-04 201
I g

India's internefiotial Bank
tJOLANNRERORS RAE sOPTIMUN WINE REEABILITATION TRUBP
AZONESS :EVD FLOOR,ATRIUM 0N 578 ADDESE 3144 EMYEERIVE STRETY
EAMDTON CITY EAST TOWERS | SOHMRBRAIRG
TOHAMERSHURE e JORAMMESBURG
JOHASNPABURG, S0UTE AFRICA | GAWSERS 2146
PECME  :27 11 TMOT1S | FHORE  =01143076d0
B 7040750 MCE  152020206000524 CURRENCY: EAR
Btatengnt of A/C from 01-D4-2017 to 30-04-2017
P T ) T -
1. DARE | . DETATLE . ©
e
“JOPENING EALANCE

‘Unlesz ths constitvast notifies b
. that he/she has found the accoun

- ebatanent of Accown, It will be taken

* Viait ue at https/m.benkofbacods, co.2a

y¢ 8ava Paper. Save T . Save Enawl t. Sava thae world
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Bank of Baroda

ll -0 -Zﬂlilﬂllzﬂﬂiﬂ“ﬂ!ﬂ Int. P01

Indis’s intuenationial Rank
(T [TVTONER DEXATLE
lom  ovnuemssg OB OPTTHOM MIN KRRREILIXATION TRUSY
| Ry 2UD PLOOR,ATAION O S8 ADREEE 1340 TASBERING WYREND
SANDTON CTT? EABY TONGRJ pp—
] LY
. SOHAORSHIRS, SOVTS ATRICL GATYENG. 244
BOE  f27 11 7SS MR HOLM3TEAD
BE e MO0 9300200000858 CURREHCYI BB
Statsnent of A/C from 03-03-3017 to 10-43-2017
. : — - - N
T ows | DETALLE BaNE
- o AL &

Unlesn the ocostitusnt gotifies uy 3
that Bafche has founf the

m-uammmmmnﬁ

5,525,852, 81 Cz

»

Bave Plpur..c ‘Suva Traes. Have lnv.l.znmb. dave tha world
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Visit w st
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m&hmmm )
i 1 TOEAMACETRD KAE  rOMIINUN WIVE PNELNILITACTON THUST i
ADUARSE ¢ FLOGZ,ATRTON OF FIA MEORKES L4 RATHERIE STENRT
/ mmm.m;n ATRTCH I GATTERG 2348
PROFE 27 11 TMa071E PEDSE 1 01ME7E40
TR ACE  1)2830200000534 CUREERCY! ZAX
Statement of A/¢ from 01-82-2017 to 20-02-2017
! TR 1 S - e FTHTTAT TR TE
{jan-02-2012 [o2s2020080 05k Yok 2 41420007 45 99-03-2029 - TRV | 9,433, 53L.23 Co,
| tadeen tha conntitumt notiben thi a-.um:; ﬂn’ ﬂ-quluuﬁqwhnh : ubatazeat of Aogbumt, It 'wldl be takem
thet be/she bas found Eha seemmnt’ umnt. ) TR Lo
1
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. po i

Pave Tapor. Save Trees. Bave Savirosment, Bave the world

Fage 1

By 2 e i sr 2 5 A




)

Bank of Baroda

Intdia’s international Bonk
HANGH TETATLE TORTARE TETATE
e coommessTe WM OPYDNM WINE RRARRILITATION TRUST
‘| ALDRESE :2MD FLOOR,ATRIUM O 578 | ADDRESS 144 EATHERINE
SANDTON CITT BASY JORAMNESEORG
JOHANNEEBURG JORAMEEEIRG
RSAEIBTRG, SOUTH ATICH CATTREG 2146
FEONE 27 A1 TMOTAS PRONE  c0LLSUTEW
T 7840788 lfC o 0202020000052 CURREMCY: AR
Statenent of A/C from D1-01-2017 to 31~01-2017
1 3] 1 F I ]
1 mem | TETATLS A CREDTY I BALASTE :
E I . L N .
M JOPKNING BALANCE & 9,832, 52048 - 5, 432,520,684 Cx|

32,0474

9,464,569.28 Cx|

1!

‘| Talase the constitusnt notifien tbs hau ilI-_nMyi! oy ihmnppnw
!"uut bofsha has fopnd the mnt numut

-"i&}inmum

* . Vielt e st Hifp:jfeun-bankofbarods.co.za
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Bank of Baroda

indiar's intamationial Bank

MDRESS :2ND FLOOR,AYRIUM ON 578
SAMDYCH CIFY EAST TOWERS

JOBANFESEIRG
TUEMIESSURS, SOUTR AFRICA
O :27 11 78075
B 784075

|me  :oyma MINE REEARTLTEATION ¥ROS?
ADDRESE 144 EATHERINE STRERT
JOENINESBURG
JOHMNWESRIAG
- 246
PHONE-  :OLLA307640
Jajem  :92020200000524 CURERCY: EAR

Statament of 3/C fron 01-12-2016 o 31-12-2016

T - i
] DME ] DETATLS . 1 BALRYCE ;
| A : .

| |CFERTEG EALANCE : N TR 9,400, 875,96 Cr}.
|:o-1z-2n15|sznznzwnuum-m N 01-1!-!0 . (349, ,.|- S 9,438, 522,68 er};
[ ‘ . ;

}nh:pﬂt G wummum Infaruit Besking passverd, login id and
mmunnmdummuummnn-

Vigit us ak h&p_}_'lm baskofbarota.co. xa

l savorapu- favn Trecs. Sava Envirsmwent. Save the world ) o " Fage 1

"8




Transactions Inquiry

Page 1 of |

Transactions Inquiry
Afc, No 92020200000524 CCV / SoL ID ZAR / 9202
Account Name OPTIMUM MINE REHABILITATION TRUST
Belance 9,369,954.19 Cr
QOpening Ba). 0.0D Cr Closing Bal. 9,369,954.19 Cr
Avallable Amt, 9,369,954.19 Cr  EX, Avallable Amt  9,369,854.19 Cr  Ale. Status A
Cust. Status
ARY 4.000000 ABYE 3.557108

Chq. Withd

rawi Deposit Balance N

Tran, Date Value Dnto‘ No.

i) 31-10-2016 u

[

9,369,554.19 Crlf30202000
10-2016 to

L:2026) 30-05-201

9,338,215.18 Cr[52020200¢

T 30,517,37 EEIL

_ 092016 bo:

) " 1108201}, 31,428,14 9,307,798.81-Ci{l82020200¢

: ‘ . 08:2018 to,

gl 31-07-2014 32202l 9,276,370.67¢§3020200¢

> 3 £ o~k g 2lloz<206 o

I = = : —

& 8l 30-06-2016 ] ' 328,115,02 9,245,046.65 CH[6p020200¢

: N ; ' : , T lo6-20i6 10

B-2016 AZd-MizleHf 461,000,000.00 Off 8,916,933.,63 orfl, DX, Tran |

S8 gIG) 24-06.2016] | 500,000,000.00 o4ff 469,916,933.63 Gl e " ¢

§:2014]| 24-05-2018f 500,000,000.00.8 . .| vs9sse33EaCY *-D-('-—,T;’“'

;22°06:=2018]" I - ||.. 1:489,616,933.53 Crf) . 1,469,916,933.63 @Hl CREDIT 1.
{0}
"o
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‘Bank of Baroda

T el TRTATLS T COSTONER. LETALLS -
[{one  :soeamceaemc NE  (CETIMONM MINE BEEABTLITATICN THOST
| acomzes :2u0 EmooR,Amzvw on ST ADDRESS 144 KATHERINE SYRERY
| I JORNRIEEETRG ;BO™H AFRIC) SIS 2145
) 127 11 7B40TIE PHOME  :CLLAETEA0 _
Tmx  :ea0ms AlC B0 :92020200000534 * COBRENGY: ZAR
Statenent of, A/C £xon 01-02-2018 o 26-02-2010
T 3 ] ' T T
[~ OATE |. B CREDIY - I BALAMLE : .
: il . — i
_ " | GFRETHE TALANCE = i TR GCWha 1,628,170 166, |
28-02+2016|92020200000824  Int P 01-02-201 a_,m 01 ut, g 1,521,151 88793 Gz
11 I R )

mdnmduelmympuml

dtfeien mlaﬂﬂuhmhhmtmﬂmmmﬁ, hginmmd'
¢ muuwhm“ﬂlmﬂmulh

nnﬁ. ; .iltlﬂi g uwu

st v ot bl-.g) e, haniwibamdl 20,58
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gave Environment. Save t.ho world ) Page 1
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Bk of Baroda

liidia's International Bank
"TRICH DERILA CORTONER NEYATLE
EME  ;TDHAWESHURS WNE  OPTDEM MINE REEABILTTATICH TROST
ADDREES :2WD FLOOR,ATAIOW 0N STH ADDRESS ;148 MATEERTNE STREET
I SANTTON CITY EAST TOWERS ’ SORAYHESHURG
JORNNESHIRE JOHANMEEBIRG
1 " JDENMRSBURE S0TTH AFRICL GAUTERG 2146
J{eme  :27 13 2408 AR 0114307640 )
o +TB40758 A/CHD  :52020200000534 CUBGENCY: JAR

t\lltbilalllhal Ewndtlllmmt

Statenent. of A/C fron 61-11-2018 to 11-01-2010.

tH T — T =T T =]
{ we | - -DEMATLS - . .- - -k opmEm - ) CRm1T . BALANCE f.
; s ; e l I &

‘jnmlm EALAHCE : ‘1,616, m 9ST.00] - 1,616, 681,897.00 Cr[
|’31-n1-zm|smmmnsmm Rdi tu-m 5,432,269.190 - - 1,622,174,206.18 Cr|

: 1 li

“itatanant of Mogummt, 4t W1 be taken

Unlenthumnutimtmﬂﬂnh !.mad.l.lﬁl Dtlnrdil ,

This ia a lynbla gunn'ml output ud ng.lm uu

: nemmnmtuamqimmm_wm ¥t park vii am;mmum;nmimpm login id and
_mtmﬁgmmmh-nihm plicon nnlpa

dn-pm . mmuuwmmmummu

,’ muu..t__xg/fnnmmﬂmn —
. Page 1
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HRME +JORARKESEURG ! e {OPTINM MG FEHABTLITATION TROSY

-F [ AUDRESS 28D FLODR, ATRIOM OF 518 ADDRESS 144 RATHHRYHE STREFY

JOHAMBESEUNG, BDURE AYEICR : EADTENS 2146
PANE 27 11 BdoT1s PROBE 10114307640
R 7840759 AltEo 5202020000524 CORRENCY: ZaR

{-ualens the constituant ackifies the

1
2 T RTINS, 108, 208,58 Cz|
‘l&ﬁ‘ﬂﬁiﬂ}”ﬂmmm‘hm-mﬂ: - 31-12:200) s 81 .1,65,6801;697,00 e

o evilidite ‘your. Iikeriek Basiking passeond, login id and
-advised BT to Tespond to such omnils OR phone ealls

* - :,i Visit s at hityc) how bankofbarads.co. 28
8 A e——— P

 Save Traws, Save Fuvicomrent, Gave the world "~ rage 1
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Bank of Baroda

Indis’s Internationa! Bank

‘Unlass the cﬁhiﬁﬁt' potifies

EIANCH DETATLS CUSYOMER JETATLS
ME OHMEESEGRG HME  :OPTIMIM MINE RINBILITATION TRUS®
ADDREES" :2HD FLOORATRIVH O S5TH ADRESS ;341 NAMERINE STRPRT
. " SAMDION CITY EAET TOWERS  JORRMHESBURG
: JORMTREBURG , EOTTH AFRICA arrEG 2146
FEOME  :27 11 TR4OTLS PHOWE 0114307640
e 21840150 Mo D :92020200000524 CUBRENCY: ZAR
- . Btetement of A/C from 01-11-2017 to 30-11-2017
1 - 1 : A k ) i
4 oeg DEFATLE.. A .m0 F CREDIT BATANCE ]
'S -fnmmm T — 1,605,528,436:65 €z
. ,|n-11-m1|szmznmm1 Int.Pdrol- 1.u1,zns 203,38 crf
[ 3 1

that: be/sha has Zound the account

and pover disclore yuur pnml' [T

- Pisit va at ‘htipt/ vl baniothareds .ap. 13

! Save Papur. Save Traas, Save Environmant. Save the world
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Bank of Baroda

india's Intermatianal Bank

RCE DETATLA " COBICHER DETATLS -
INE ORNIESHN ENE  :OPYIIAW MINE REEABILTTATION TRORY
ADBRESS 2D FLOCK, MRTIM OR 518 ADBESS 1104 ATAESINE SERIST

JoRNREEIRG OOERESSIR

JHAMESBURGSOTTE APRIEA : AT 2146
BANE 127 11 7RAOTE PRONE  SOLL4307640. o
B T8075 AC W0 192020200000524 CURNEVCY: IR

Statemsnt of K/C frum 1-10-2017 th 31-16-2017

T - T - T B = Il
1 mme | pemIls . 1. LRRI? I o g i BALINCE |
I il el L ( : 1
[ |DPENTIG BALANCE ¢ | N 1,600,483, 397,001 1, GOt 165, :m 08 Cx|
|31-1n-m1|m:ozoucuosa¢-;uc m.u:—n-zeu us;—m—zm RS I Ol EAS DALY ,m $28,430. 63 c::
L 1 : -] N R | ;

l'l'nlenthlmnlﬂtmtnntiﬂu&lbhthdhhl!ﬂmmmmum/huh&hlhtmtut'numnnt, ltnnheukﬁ
ththllhhnﬁmd&lmtmt o . .

!huualylhlqmuhdumtudnqnuumllﬂlhn
| tlaase note thet as s policy, mmmm.mmmupu:nam.awmum:mummwm, ogin id and

dl‘bitaﬂmwmummlimmﬁ.wnu.MmmnmmmtcmdhuebmihOaphn'nl mlls
mmmmummmqmuummmm-mt._ oL

)

* oL Uhituslthttp”mﬁuhnﬂamdnma"
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Bank of Baroda

Mﬂﬂ‘ intemationdl Bank
lume  -omiserssme WOE  :OPETHM WINE FERABTLTTAYIOHN SROSE
ADDRRSE 29D m,m o !‘H ADDRESS 1144 BAYHERINE .
: -
OIAMESE _ IORMBESTORG
| XSG, ABIO SApTRSG ZUE
pBMm ;27 11 7040715 lewae  :on1430760. .
Bx 70759 AC B0 5202000000624 CORRENCY: AR

1,586,244, 756.78 Cr|
B GQﬂ,ll!;SST.Dﬁ u%

= B

:mue note that as npoli.n,
+{,debit cird muubor through 3
N lndmndh;lm r.mrpu - sagurity

Visit os &t hur”m bankefbaroda . co.za

gavs Paper. Save Tress. Bave Environment. Save tha werld ’ ’ Pags 1
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. ln-na-amummnnnnm Int,Bd: 01-0
e

BankafBamds

indla hmﬂommant

AHESS ;28D PLOORAYRITM UH B2 -
BADION CITT-EAET PONERS
JoRNIEABRE
JOBASMESEURG BOUTH AYRICH

27 11 8K '

LTM09

MO :52020200000624

COSTOMER PIFALLE

HME  :OPTIMG MIRE ARWADTLITATION TRUST

.| ARORESE  :1dd XAYEERINE ERER?

Statamsat 52 A/C from 01-08-2017 to 162037

89,803, 640, 1378 |-
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Unless the constituent motifien Ehd-ba
, that he/she har found the account ‘dorreat

#mm
Bank of Baroda

indis’s intemstionial Bank
BANCH CETATLS T CORTAER, TETAITS i
i
K OEAVKRSRIRG KA OPINM MINE RRBILITATION THONS 1
ADDRESE [:280 FLOOR,AYRIDS O 5TR ADDREES 144 EMTEERD) !
SANDION C17T EAST TOWERS preeonu— 1
JORANNEXTRS, BOUZE AYRICA GADTERG 2146 |
PERE 127 11 TR407LS PHOEE  :D134307640 i
BX 7840759 AJC W :E2020200000524 CTHRRCY: B :
Btatenant of A/C fron D1-07-2017 to 31~07-2017
i I T A 1
| DATE | IETATLE. I CREDIT F ENLNTCE {
1, . . :
il Icrmm EALMACE | e l-ggmwﬁﬁaﬂy 1,541,460, 616.33 £z}
_|31-n1-znn|9znzozooonum-m pd-ul-u'hm'l tn u- s,su us.u}' 1,508,043, 644,03 cg.i
I I . P !

Visit ug at: mﬂmmma 20,58

Sava Papu' Bava I'nll Save Envirommant,

Save the world.
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| )23-06-2017] [92020300000653] :24-06-2016 to-
:| 123-08-201%] [92020300000654] .2(-1!5-!01
‘| 128=06=2017] [920203€0000855] 124-06-2
| 126-06-2017 2020300000653 : Clowurs
‘| 126-06-2017| $2020300000854 : )

‘| 126~06-2017| $2026300000685 :
| 130-06-2017) 92020200008524

'thanmmMum Fiz CX 1o-pezsem. Yo a2

#b‘aﬂmm
Bank of Baroda

|26-06-2017| 92020 30D0006ES :
126-06-2017 | 2020AB00008S3 ¢ Clo
126-06-2017| 9202300000654 : Clay

- 210,958.90) -
RO TS T
. 500,000,000.80F -

0y . %,122,542,229,35 exf
TT1,;568,542,220,9 Cx;

indis's intarnatiarial Bank
e commmeme ENE  CFTIME MINE RREABILTTATION THURT
MRESE ;26D ¥LOOR,ATAIUM OF S DRSS ;144 NATHERISE ETREET
SARDTON CITY EAST OMERD CORMBREEURS
JOHANNRSBIRG JORMMEEEURA
, JOHAMESEURE , S0UTH AFRICA GADTENG 2146
PECNE  :27 11 7840718 BICHE 10114307640
X TSR NC B0 9202020000052 COBRENCY: AR
1 ] Tk d I
J1 oam crEolT 1 EALMIE I i
% }omm BALMCE : i 9, m.m.‘m-:. 3,58, 640.76 Cx|.

30,444,954 70

. 233,341,785, 22 cx]

48,034, 60447 Cz|
- 86,479,569.1 Cz|
‘181,525, 807.42 €|
122, 136,766.82 ¢z

" "322,542,009.3) Cx
2,542,228,33 Cr

1,508, 460, 818,33 ¢
) K|

and never discloss yeur parwenal umibyﬂnh:.u wmninulndhg uu

visit us at HEtp: ﬂm bankofbaroda.co.za
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Dater 03-11~2016

Pepositor’s Name ‘
Depositor's Address

Cugtomer ID
Depdsit Account ‘Mo,
Principal Mnunt ’
Curruncy ’

.Hmount in uuida

Acsount Open. Dlto

‘Date of Deposit

Rats of Interest
Date of Nlturity

-Int-rant Anonnt

DEPOSIT DETATLS

-winuaao-':---u'su--

nnnnuronwarm nzuns:nzraw:on TRUSY

t 244 KATHERINE STRZT GRAYSTON RIDGE OFFICE
BLOCK A LOWER GROUND FLOOR SANDTON
.mmmr.sauns GAOTENG
2148

1 920101635

1 92020300009649

¢ ZAR 170,960, 000. 00

: SOUTR AFRICAN RAND

t One uundzud Sevanty Hillian only.

1 06-06-2016

¢ 06-06-2016

1 8.0000

§ 06-06-2017

* ZAR 13,578,722.96

.
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Transactions fnquiry Page 1 of |

Tranwactions Inquiry g 7] Q 5

Afe. No $2020300000848 CCY/EOLT® - 2am/ 9202
Account Name KOORNPONTEIN RENARTLITATION TRUST
Bafanca 170,000,000.00 cr . .
Cpening o, 170,000,000.00 Cr Closing Bai. 170,000,000.00 Cr
Avaltable Amt, - 900Cr . Avaliable Amt  0.00 ¢y Afc. Status
Cust; Status
ARY 0.000800 APYE 0,000000
No Records Fetched
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Transactions Inquiry Page 1 of |

Tranuctlm Inquiry

92020200000518  CCYV/ SOLID
KOORNFONTEIN REHASILITATION TRUST
116,450,722.76 Cr

0.00 €r Closing $al.
316,450,722.76 Cr EN. Avaiable Arot

A.h:. No
Account Name
_Balance

Opening Bai.
Avalizble Amt.

ZAR / 9202

116,450,723.76 Cr ,
136450,722.76 & A/c, Saws A

sessoye

_ 393,200.35 £t

.'._ue,nsv.s:z.qi__'__ auoRazns

‘ : ; 379,272.95 Gy
! - S

joiiff 3302038l

IETE 2T ﬁ;j_-af.zmt' . R S

950,552.07 C

339,273.2__1‘ f

. =201 3u-na-zom L . .
il o2k na-nszn k] 00D ¥ e

|| pavigcanss os-.ns-_m

467,172.10, "_

4,155,802.24

115;576.2‘946 d : §

‘115.287,657 3 C

i 114.89'8.334 18 L

""”’”&n’i

Wﬂhﬂ

114 31 212.08,.

ma:i:.‘zxm =

8lf 21-05-2008) -

275,409.94

zso.z?s,-ms B4

zanm } 150
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Transactions Inguiry Page 1 oF 1

Vransactisns Inquiry 00

Me. Ko © #0M300000869  ccv/soLD ZAD #9203

Account Namp: mlm REHARILTTATION TRUST

Balcy . 306,350,080.11 &r

Opening Bal. no.-m.mu Cr Closing Bal, ‘ uv.dm.u Cr.

Avaliabla Arv, 208, 950,089.13 ¢ ET. Avallaiip Amt |mmu.u €r Ajc, Status o
Cust. Sustus _ _ ‘

A 4960000 . APYE 5.893712

md%mblmndnm.hmmmmim_cﬂjiﬁ 201771603
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Bank of Barotla

Indis's infernational Bank

HME - JOHMNVESEIRG
ADCRESS ;28D FLOOR MTRIH OF 576
SAHVTON CITY EASR. TOMERS
JORNMESEURE
, JORANESBURS, SOUTR AFRICA
| e 27 12 TB00mS
VR T

JANE  :ROCRNFONPEIN REEARILITATION TRUST
ADDREES :144 KATHERINE SYREET GRAYSTON RIDGE OFFICR
" BLOCK A LOWER GROUND PLOOR SANDION

JOBARES BURS
© GAOTENG 2146 -
PHOME  :D114307640/0023586009

(Aje %O :92020200000519 CORNENCY: AR

Statenent of A/C from 01-02-2017 to 81-01-2017

-
BaLANCE 4

|
17, m, [46-Cx)

T N ssc:|

*- ) . Visit us at kibp:/fesbankosberods. oo 28

Sm!qnz Save Tress. Have Inv;zoun.nt slvuthnuo:l.:l
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’ Save l‘lpu'. Sava Tresz. Have Environmant. Save th- world
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Indin’s Internetional Bank
e :sommwmsamc MNE  :XDMBNPORTEIN BERARLITATION TRUGY
AUDRESS 125D YLOOR,AYAIIM 08 570 (| AODRESE ;1¢4 KATUERTME SYREET GRAYEYOX RIDGE OFTICE
. BANDION €I EASY ONEAS HOCK A LOKER EANDND FLO0K SEKDTON
JORMMNESRIRE JORANAESIRG
. " TUHANREBRG, OV AFRIC) : Qwmeis 2146
| s - 127 11 780ms JPEOBE  (0114307640/0828506080
] 1 rax 1BA0758 TMc m - ;22020260000519 CURREMCT: ZAR !
H " . ]
H L |
{ H
;
! Btatanant of MC from 01-02-2017 to.26-02~2017
i ) T |
|| DATE i DesIT ;
i !
L N [
; m—anmnznzomum Int. A u-ne-zm iy 28-02: ;
i L S— |
1
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Bank of Baroda

Indin's mmnmmm
WME  :JOHAWNESEUER : BAME ©  :NOORRFORTRIN AZENBILITATION TRUST
BUDAESE  12ND FLOOR,MTEINM OV 57 ADDEZSE :14d KNTESRINE STEEET GRRYSTON RIDGE OFFICE
EDDTON CITY EAST YORERS - * AROCK X TORER GROUND FLOOR SARMDION
JOMNNNEEETRG; EOTH AFRICA | GApTENG 216
Yoo :27 11 78doNIS PAOE - :0114307640/0520596009 _
e R I A {aremo 2020200000510 CORFRNCY: SAR

0 T - e sl —1
| mE mmuy | RN

?‘fll SR

' |31-u:-zm 42020200000819: Tk 34z o1-p8:20}

Statesent of A/C fram 01-13-2007 to 31-03-2017

. CREDTY C | 7. BAWANCE - |

117,987, Sli E1] BII
11! 588, Jlll 54 Cr|
. =1

e
:JOPEMTNE BALARCE

Unless the constituent notities bhi
that ha/ehe has found the socouok:

‘Plasse oota that as & policy, EiEE oF u 058 ’u"_-.}mmmnwmmpum,mum,
dahit card suaber theough i ?

: ,"Mﬂﬂbﬂmﬁh_mml , phans llll'll-
mdnm:ﬂuluognutpunnnlnum da - )

* : Viat ps at M‘.E s bankoSbarods. co, za

Bave Paper; fave Trees. SEVE lnd.:amnt Bave the werld ’ ) El.w-i 1
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- Bankof Baroda

Indig's internations! Bagnk

BRONGH DETATLE : IR TOMER DETALLA

AAME :JOEARNREETRS | WNE tRODRHPONTEIN RENRETLTTATION TRUST

ADDRESS ;280 FLOOR ATRIUM OB BRE ADDRESE 144 nmmnmmmmmumm
GANDION CTTY EABT TCHERS 1. ELOCK ) LOWER GROUMD ELOOR SANDZOR

. JORAEESEURG, GOUYH AFRICA - GAUTENG 21t6
" | PROKE 2711 1!]0115 . PHONE +0114307640/ 0828506089
EAZ 1840785 ‘AJC MO 9202020000651 CUBESHCY: ZAR

Statencht of MG from (2-04-2017 to 30-04-2017

Mﬂi

JOPENTNG BALRNCE & .
zn—u-mﬂwmmnsu Int.Rd: 01

153, 380, 390,54 £
126,777, 602,61 Cr]

Tnless the sombituent notifies the
that he/ske fms found the accomat og

.nunmtethll:uapoucy MK
dnbiteudlulbuthsnﬂlnlllm
mdnundtulnupu:mmu

visit us at. htl_:deﬂi bankofbarods. oo, 28

Eave Papax- Eeve [ — lm Environment. Sava the world
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Bank of Baroda

Jndb’sfmnw Bank

1Y anonzes .mmm,nmuuum

nmcmlmms
- SORARHEREURG

CUBTOMER TETATLE

SHOORNFONTETN REHABTLITATION DROSY
-rmxmmmmmmomm
mammmm

Ilni&u the constituent notifies
“that hu/she hae found the accoun

Thig is aysten goneratad wmt

|1 JOENAHREBRG, S00TH AFRICA : Qi 046
|maE 227 12 705 PEBE  :0134367640/0828586048
HE ¢ 2TRA07ED Alc B0 192020200000519 CORRENCY: ZAR
T  otatensot of AJC from 01-05-2017 to 3-05-3017 - -
i -l." : = = = — S —— e t
| mamE | DEIATLE- CREDIT 1. mml_ l
i ~|OPENING BATANCE 1 nn _ﬁaz.sx cr|
;n-ns-anummznonousmm.mm-o 11!, 181,121,064 x|
- | !

, . Viait.ua st kbher/ we benkofborods oo, Ea

Save Papar. Save Trees. Save Environment, Save the world
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s 300 agher
Bank of Baroda

IM-M—ZIII'H[!ED!I!IIIIUW“’] 306~ DS—IN.G
[26-06~2017| $2020300000645 : Cloance !

India's International Bank
TOdE TEOTE — ' CUSTOMER TETATLS
{mie  oomumeseoRs HNE  SROORVIONEIN HEWABILTTATION THOSY
i|| \DDRERE  :2HD FLOOR,ATRIOK OR 5TH ADDEESS 1142 KATMERINE GYRERT GRAYEZON RIDGE QFPICE
H EANDECH CITY EAET T0HERS . BLOCK A LOGER GROUOD FLOOR BAMDIE
FORAUESHIR] ORANNRSIIRS -
SORARESIRS, S0UEH AFRICA ' GATZERD 214K
PEOE 27 11 TBAOUS PR O1LAI0THA0/ 062058609 I
By 7840758 : KT R 8202020000519 CUAENCY: AR E§
. Stateent of A/C from 0I-DE-2017 to 30-06-2017 o .
1 ] ‘ o = s T
| mE | - DERILE-, ... . BALAKCE 1
L [ - ‘-; - :
[OPENTG BALANCE 1 119,181,121, 04 Gzl
132,750, 844,00 £z

.02, TSHBAL,00 Cx|
e, 080
§ |

36-06-2017| 52020200000519: Xnk. Pd!Bl-IIH
N (I .

Uulens the conxbibnest potities .t
that he/shs has found the scoount

* Viait s ot hbEH:) e bankofhezads. eo.ga

Sava Papar. Save Trees. Eava !nvh.-nmnent Snv- the werld
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Bank of Baroda

India’s Intsmuotional Bank

|| p———rr———
SRANCH TRTATLS

Mz +JOHRNMREBIRE
E

i { aooszes 240 Froom sewiow aw 5w

ENDTON £17Y EASY TOKBRE
FCRANNESETRE
mmmmmm

*| FEOME 127 11 7840715
4 mx 17840759

~CoEToMzR DERILS

MAME  FOORNVORTEIN REEABILTTATION TROST )
ADDRESE  :)4{ FATHERINE STAECT GRAYSICH RIDGE OFFICE
- BIOCK A LOSER GROTHD FLOOR SANDZON

GORMBICBIHG
GAITRNG 2146
PHONE  :0114307640/0B2853608D
AC RO ° :52020200000519 CIERERCY: SAR

| valess tha conetitnent notitien thirbusii
| that ha/she has Found the acccust gormest

- Statenent-of A/C from 01-07-2017 to 1-47-2017

—u1—=ommznzmansu Inh B 01-07=2017 £o 310

Vigit ue at ﬁ_ﬁié’“jhﬁnﬁﬁfbﬂﬂﬁ.m.ﬂ -

l "Bave Papar. Sava Tress: Bava Envizonment. Save tha world ’ Page 1
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Bank of Baroda

Indig's intornationsl Bank

i -

TERaNCH DETATES

KOE  :JOHANNESEURG

|aomEse :2w0 FTO0R,ATRION 0B 5T
SANDYON CTRY EMSY TONERS

JORANHRERORG

JOMANMPAEVE] , BOUTH AVRICA

lemcag  :27 11 T84EME

CUTCHER WEEMIB

HAMNE :ROQEMROMTEIN RENAELILITATION TRUST
ADDREEE :144 YATHERING STRELY GRAYSZTON HIDGE OFFICE
: ELACE A LOWER GROTMD FLOCR BAMDTON
o GAUTZED 2146
BRI :0114307640/0820585089

31~ 08-2011]9202020000051!11“ HlM-DMﬂl’! bb SI-III-IDM.

TR AN 7

1

T a0, 36090 x|
rmrm zil - 35,346,101,25 c:%

1Eax 1840753 - AfCED  :52000200000519 CURRENCY: ZAR
Statsnent .of A/C from (1-08-2017 to 31-08-2017
I - e — T . 1
BATE | BEYAILS . - | (REDTY. -_| RALMICE }

“Yrlense aste thet ae lpo.lmy_. “W.ﬁﬁﬁ.
m&mmwmamm

# X Viait v b BEtpE/ ver ankotberada.co.zn

Sava Fapar. Snvn '.rnu Save mvum: Bave tha uor:].d

Page 1
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India's dntornpticrial Bank.

WME  JDEAKEESBONG ) mmrmm REHMRTLITATION TRUBT
i MORESS 25D PLOOR,MRITM OB S¥H JODNES 144 EATHESTHE TRREY GRAYITOR RINGL CPYICE
; : SANDICH CTTY SASY ONERD : ELOCK A SOVER GROH FLOOR. AMADTGN
i : s el T
, JOEMVESBUEG, SOUTR. AFRICA . 26
PEONE (27 11 7840716 PRONE  :0114307640/028586088
I omes |a/e 10 - 9202020000051 COREECY: TR
. Statemant of /C frgn 0L=09-2017 to 30-09-2017 L
. . oemms - 3 1 . coiome I BAIANCE :
I I A - s
i, {OBERTNG EATANCE : T a0 KT 251 m|
|zs-ns-zn:'r|ummnuwmcm 24:01-0 C: 308,350,088.01 Cz.
~\ [ L S

Pledse rots that ax apnuq"mnr“
dvbitmdnmbrthtmﬁmﬂs-u'

viuit vz nt htggﬂm bankofharods, co. 28

Save hp-x Sava Trees. Save Eovircnmest, Save

the world
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Bank of Baroda

| OFTAIING BATMCE :
31-10-2011]!20202000005“ Int. Bd:b1-1]

mdbkfu!emmm
| +JOHARRRIBUAC VA :EOORNFONREIN REHABILITATTON TRUBT
‘| | ADRESE  :2uD ‘TROOR, ATRIDM ON 53H ADGAESS 144 RAYWERTME SYMEET GRAYBTON WXDGE OFFICE
: BANDTON CITY EART TONKRS ELOG A TORER CROUND FLOOR SANDTON
. JONMESETRG JOEKYRSRIRS
JOMKTERTRE, EOUTS APRICL GAVIENG 2446
BEONE  :27 11 TM4OTIS PEWE  :0114307640/0828586088
| 7840758 AC N0 :B2020200000518 CURRERCY: ZAR
Statsasnt of A/C fren 01-10-2017 to 31-10-2017
[ OPTATLS . . [ DR - . S X CRRDID - BATANCE {

306,350, 059.11 Cxf

- 307,391,147.36 u|

fhig ie & systen genorated oubp

dabit card nuadar throngh mmsils:0R’ phon k t6
and nevar dlssioen your perBomAl sagird ﬁuﬂl mmhdul!u

Visit us 2t lgg_ {1 bankotbarods.co .22

Bavorlpa: tava Tnnn Sava Environment. Save the wozld
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mmm SE00H ATRICA
PBONE (27 11 TMO71E
"EAX 17040759

HANE 1 ROORHFONTETY RERABILTTATTON TROST
[ ADDVESS :144 FATHERINE BTREET GEAYEDOH SIDGE OFFICE
: BLOCK A LOKER GROUND FLOGR EAMDTON
JUHARHESBUNG
GAIERNG 2146
PHOE  :0I14307540/0828505089
c{NCH0  :52020200000519 CORRENCY: ZAR

)
il
i 1

R
|
18

I
¥

Statement of A/C feow 01-11-2017 to 30-21-2087 -

]
IE ,
; | .|_ .
3D—11-2011|92020!DIDM51!11’1&1: Pd.ln-
I

1

‘Wnless the sonstituenk notifius

dabit card smber theough esail OR
mdmndimnnpum " T d-tlui

* . Viodt us at.bibtp://wem benkofbaroda.co. 2

Sava Plp.t Eave Trsex. Save Environment. Save the world

Page 1
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Bank of Baroda

Indim's fiaternationinl Bank

BRASCA DETALLE

NAME JOHABHBERURS
mms i2ND FEOQR, KTATUM O STH

EANTROH CIY FAST TONERR

HANE +ROORNFOUYKIN RERASYLITAYION TRUBT - .
ADDSKES 144 ENTEERINE ETMESY GRATEYCH RIDGE OFFICE
BLOCK A LOWER BROCHD SLOCR SNHDIOH

JCHARNERSURG JORANNRSRORG
i JOEAMHEQBUNE SOTTH AFRICA - GMTENG 2146
{omE 27 11 7040715 BEDIE  :0134307640/0828585089
B $7B4DTES ACRO  :9202020000051% CUTGERCY: ZAR !
=i
gtatement of A/C frem 01-12-2017 to 31-12-2017 ) J
. — SR - e } _ I
l O = — T ] !
ATE DETATLY N bEpi® - CREDTT | BALANCE j=
‘1 ] L R |
'K | oERATRG BRIARCE ¢ i Gl 308,401,746.99: 5c]
|as-1z-:u11|9zoznznmom Tat. b 01 - agy,49,460.40 n:l
I 1 ]

' dﬂtnﬂmmmm'u

!

Giila
. nndmumdnnpunrmlumduhmwmm > M

vmtmnt_lg_wmmaﬂnmhmu

r.pn- gave Trees. Bsve Eoviromment, Save the woxld 7
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Bank of Baroda

indie’s internationat Bank

—_— .. x - - - : T N " o "-.m- ﬂ‘! IVA P p—
WNE  JOHANRESBURG SME  :NOORICHTEIN RESABILITATION TRIRY
{aremess :m FLoo, AteIoH oM TR MEEESS 14d FAYHERTNE STRERT. GRAYSTON KIDGE OFFICE.
SAIOH cm EASY TONERS BLOCK A LOWRR EROMED FLOCR SANDIOM
FORARNESETRG NEMSESEDG
i . JOHARRESBURG,S0TTH APRICA GRENG 2546
|esve 271 meoms PHOWE  :0114307640/082E386080
m o :1eunEs Aaem 9202020000059 CURREICY: ZAR
© Statesant of AJC e 01-01-2018 to 31-91-2018 _
ey 1. T
nm ] DETAILS: . o I | £nEoTY 1 mm: 4
T300,849, 465,401 m.«w,m 40 Corf

.I
31
l
A

" Ualess- the constitoent notifiey 42

.Ol’lﬂllﬁ!lﬂll T

31-01-!B‘.‘8|9202030M00519 Tnk. 2001 N 31“.500 M. » e:[

051,260.39

that he/shs has found the meco

‘__,'mummnmpm-am

: ,,unhhtl ymnhmt !lnkhg puuotd, lugin 3d lnd'

-. b . , Viait ue at hitpr//em.baskofberods eo.2a - . B
sava Pap-: am '!zua fave Environment. Save the mud : i Page 1




i| valuss £he constitvent notifies thl:lﬁ
‘| that be/abs bas Zouod the acoomnt:

12 is & syaten ganexated outgal

stims'h:r
Bank of Barova

Inclia’s internationa! Bank

BAANCE- DETAILS : T coemoMER DREATLS
HAE  JOBANVEEERG F HAME FOORHECHTELN EEAARTLITATION TRUSY
EDREGE  :2R0 FLOOR, ATRIIM O B2 "} ADDRREE :unmmmmm
. SAHDYTON CITY EAET TOMERS . ELOCK & TOWER GROTMD FLOOR BANDION
COHARNESETRG . TOENERSRYRG
1 JORAMNESBURG, SOUTE AYRICA 1: CAUTRNG 26
‘BEORE 27 11 840718 eaoae  :0114307640/0626506069
[ 17840759 aje s> :52020200008529 CURREHCY: T3R

' e TR 3%, 500,749.78 Ce|

A0 Immm
|z|-oz-zou|nznznmmm Int. P81 DI-02%

* 310,904,148.24 Cz|
- . |

Phus nota that ae & poluy": 3 :
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BOB:SA:2017-18/86 Data: 05.07,2017

OPTIMUM MINE REHABILITATION TRUST
GRAYSTON RIDGE OFFICE PARK

144 KATHERINE 5TREET

SANDTON, JOHANNESBURG

Dear Sir,
Re: 0 Ml AB ON TR = 92020 24

You are aware that the ﬂﬁnlgroup, for quite some tima, has been in the news and has been attracting
ativerse publicity in media, which in the opinlon of the bank, is 3 potential risk and may affect the interests
of the bank to lts detriment. We have several times conveyed our bank’s concarn telephonically but to no
avail.

In the circumstances, bank has no other option except to severe all its ties with the firm. Therefore, please
be informed that
o all deposlt accounts such as savings, current and other deposlt accounts which are in operation
will be deactivated on 17* July, 2017;
o all advance accounts, If any, be settied not later than 30 September 2017;
o Non-fund based facilities, if any, should be supparted by 100% cash margin in the respective
current account.

Chief Executive (Act.)

Territory Office; et

Ry Sf e s | RRSUTELE) Do
Johannesburg Branch: Szndwn Clty Twin Trawie, Ca
Blwsar: 427 31 T84 104 T8 Joe #8721 02
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gzier Bank of Baroda

B80B:5A:2017-18/83 Date: 06.07.2017

KOORNFONTEIN REHABILITATION TRUST
Grayston Ridge Office Park

144 Katherine Streat

Sandton, Johannesburg

Republic of South Africa

Dear Sir,

Re: KOORNFONTEIN REHARILITATION YRUST — 92020200000319

You are aware that the firm/group, for quite some time, has been in the news and has been bitracting
ativerse publicity in media, which in the opinlon of the bank, is & potential risk and may affect the interasts
of the bank to its detriment. We have several times conveyed our bank’s concern telephenically buttono
avall.

inthe clrcumstances, bank has no other option except to severe all its ties with the firm. Therefore, please
be informed that
o all deposlt accounts such as savings, current and other deposlt accounts which are in operation
will be deactivated on 17 July, 2017;
o all advance accounts, If any, be settled not later than 30* September 2017;
o Non-fund based facifities, if any, should be supported by 1005 cash margin in the respective
current account.

o] KIha)
Chief Executive {Act.)

@,

+ City Twin Towers, Eass Wing, 2nd Floor, Sanciton, Johannesburg, Repuiblic Of Soulh Africa
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OPTIMUM MINE -‘& REHABILIATION TRUST
The Chief Executive o
Bank of Baroda
Sandton City Branch
Sandton
Atrtn. Mr MK Jha

Date: 04 October 2017

to renew the term depasits automatically on maturity or Bank used to Inform us on maturity seeking
our Instructions in this regard. Our understanding therefore was that the 3 (three) of our term
deposits amounting to R1461 Mn would have been renewed automatically on maturity for the same
period,

However, from the perusal of the statement of account on 03™ Octobar 2017 we observe that these
3 (three) term deposits were not renewed after maturity and were transferred to our current
account, We never gave any instructions or consent to transfer it te the current account. Further, we
were never contacted by the Bank informing us about the meturity of these term deposits and
seeking our instructions in this regard,

This is highly irregular and as a resuit of this the Trust may have suffered substantial financal loss. As
you are agware that these funds are for the rehabllitation of the mine and transactions are controlied
by Department of Mineral Resources,

If our understanding Is correct these FDRs, in the absence of any instructions from us, should have

been renewed on maturity for the same period. We therefore request you, please renew these term
deposits from the last maturity date for the same perlod immedlataly under advice to us.

Yours falthfully

2 .
gob

{Atithorised Sighatory)

Trust Number: IT13693/07

144 Katherine Street, Grayzston Ridge Office Park, Block A Lower Ground Floor,
Johannesburg, South Africa

Tel: +27 11 542 2200 Fax: +086 685 1814

Trustee: P U Govender

&
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KOORNFONTEIN REHABILIATION TRUST

The Chief Executtive
Bank of Baroda
Sandton City Branch
Sandton

Attn. Mr MK tha
Date; 04" October 2017

Dear Slr,

it has been tha comman practice with the Bank in the past with our Group companles that Bank used
to renew the term deposits automatically on maturity or Bank used to Inform us on maturity seeking
our Instructions in this regard. Our understanding therefore was that our term deposit for R170
Miltion would have been renewed automatically on maturity for the same pariod. ’

However, from the perusal of the statement of account on 03" October 2017 we observe that the
term deposit was not renewed after maturity and the procced were transferred 1o our current
account, We never gave any instructions or consent to transfer it to the current aceount. Further, we
were never contacted by the Bank Informing us about the maturity of this term deposit and seeking
our instructions In this regard.

‘This is highly Irregular and as'a result of this the Trust may have suffered substantial financial loss, As
you are aware that these funds are for the rehabilitation of the mine and transactions are controfled
by Department of Mineral Resources.

If our understanding is correct these FDRs, In the absence of any instructions from us, should have
been renewed on maturity for the same period, We therefore request you, please renew these term
deposits from the last maturity date for the same period Immediztely under advice to us.

Further, we would Iike to bring to your notice that we sent request letter cn 17% January 2017 to

place R117.20 Mn in term deposlt for 6 months. it appears that even that amount was never place in
term deposit. Please also place it in term deposit from the said date.

Yours faithfully

{Authorised Signatory)

Trust Number: IT7563/07

144 Katherine Street, Grayston Ridge Office Park, Blodk A Lower Ground Floor,
Johannasburg, South Africa

Tel: +27 11 542 2200 Fax: +086 685 1814

Trustees: P U Govender




From: Pleter van der Merwe pister@vdmatiomey.co.za Ly
Subject: FW: Optimum Rehab Trest Boop
Date: 26 March 2018 at 18:11 A
To: Jessica Criffithe griffithe @group621.co.za

From: Ugeshni Naidu [mailto:ugeshnin@sahara.co.za]
Sent: 26 March 2018 04:06 PM

To: pieter@vdmattorney.co.za

Subject: Fwd: Optimum Rehab Trust

-—-—-— Forwarded message —-—-—-

From: Ugeshni Naidu in{@sa]

Date: 10 October 2017 at 11:02

Subject: Re: Optimum Rehab Trust

To: "Chief Executive [South Africa]" <ce.saf@ban}
South Africa" <joburef;

) ofbaroda.com>, "Johannesburg,
Cc: NathR <path@oakbay.co.za>, Reshma Moopanar <reshmam@pakbay.co.ze>

Dear Sir,

Kindly ignore the instruction sent on 04 October 2017. For clarity, the instruction is
withdrawn.

Regards
Ugeshni

On Wed, Oct 4, 2017 at 1:56 PM, Ugeshni Naidu <uges
! Dear Sir,
i

, Please find attached letter for your information and necessary action.
' Regards
| Ugeshni

Before printing this emall, please think about the environment

1.This message and any attachments are confidential and intended aolely for the addressee. If you have received this
message in error, please nolify the sender and the systems manager immedistely. Any uneuthorized use, afteration
or dissemination is prohibited.

2,Pleass note thet eny views or opinicns presented in this emalt are solely those of the author and do not necessarily
repreeent those of Sahara Computers.

3. 8ahara Computers, including any one of its subeidiaries from which this message emanates, accepts no liabitity
whatsoever for any loss whether it be direct, indirect or consequential, arlsing from information made avaiable and
actions resuiting there from.

4 Please note that Sahara Computers and afl its subsidiaries only bind themselves by way of signed agreements.

e e e e e e e e e e g < i
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A l"fﬁlﬁx Reshma Moopatiar <reshmam@oakbay.co.za>

Fwd: :'Opt_imuiﬁ Mine Rehabilitation Trust

1 message :

ﬁon.it_ﬁa Ragavan <ronic§@oakba’y.c§.2a> O ) . We;:l,.Api' 4, 2018 at 2:20 F’M

To: Reshma Moopanar <reshmam@oakbay.co.za>
Ronica _i-'(aga_van

~—--= Forwarded message wimic——

From: Ronl¢a Ragavan <ronica@oakbay.co.za>
‘Date: Man, Mar 26, 2018 at 3:30 PM .

Subject: Fwd: : Optimum Mine Rehabilitation Trust

To: Pieter Van der Merwe <p ieter@vdmattorney.co.za>

Ronica Ragavan

)

- 'For'\i-'arded' meés‘age_

From: Meyer, Andrietta A <Andriette.Meyer2@standardbank,co.za>

Date: Fri, May 8, 2016 at 3:46PM =~ =~ .

Subject: RE: ; Optimum Mine Rehabilitation Trust ,

To: Ronica Ragavan <ronica@oakbay.co.za> _ _ o

Ce: "pmarsden@matusonassociates.co.za" <pmarsden@matusonassociates.co.za>, "peter@v2rescue,co.za"
<peter@v2rescue;co.za>, "mscruse@matusonassociates.co.za” <mscruse@matusonassociates.co.za>,
"nazeemh@namedia.co.za" <nazesmh@inamedia.co.za>, “Naidoo, Venorthy V* <Venorthy.Naidoo@standardbank,
c0.2a>; "Moalets, Tshepo” <Tshepo.Molete@standardbank.co.za> ' '

Good Day Ronica.
Please see att_ééhgd c:onﬁ_rrﬁation of siQnato"ry cﬁangeé? on the current account fdr_he Optimum Mine Rehabilitétibh Trust
7

\_. Kind Regards.

Andriette Meyer

Corporate & Investment Bankirig / Transactional Products & Sérvices

TPS A - Service Advisory Managqi _‘
Tel 27 (0}11 7219896 Mobile 082 831 9553

www standardbank.com

Standard Bank Moving Forward™ ¢

hupsyimajlgmglé.gomiw;;jnui;é&%m3oé4b11esf&pygmmoxaqmén:&mw:pt&semhawﬂs'maaasemqbzlasmﬂgzgpaassef(_:a... 1
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From: Ronica Ragavan [mailto:ronica@oakbay.co. za]

Sent: 05 May 2016 06:34 PM -

To: Meyer, Andriette A

Cc: pmarsden@matusonassomates co; za, peter@erescue co.za; mscruse@matusonassociates c0.23a;
nazeemh@tnamedia,co.za; Naidoo, Venorthy V; Molete, Tshepo

Subject: RE: ; Optimum Mine Rehabilitation Trust

‘Dear Andriette

Please see iny responses below in red

)
We reqwre an onglnal instruction nn the respective eompany s Ietterhead Instruotlng us fo add and/or delete Attached
original will be delwered at 9am to the bank :
. The lnstmchon should be mgned oﬁ in aecordance to an exrsting resolution — Done

State the account name and aocount number, that we should add Idelete the signatories to/ from — Attached ongmal wm
be detwered at Qam to the bank .

® For the addltlon of mgria'taﬁes'state what the signing arrfahgements should be- done c'_in'th_e forms
s List the names and iD numbers of the new mgnatones- Done on letter

Complate the account holder record forms whu:h must be signed by new 5|gnator|es {form attached for ease- of reference)
Attached orlgmal wIII be dellvered at 9am to the bank

lAn onglnally certified copy ¢ ofaach new slgnatorfs ID, this may be certified by me of the following people an attomey, an
auditor, 8 company secretary, a bank official or a cornmissioner of oaths, kindly enstre the certification is onglnal-
) Attached ongmal will be de]wered at Sam to the bank

Complete the KYC form for mdw:duals for each new sigriatory (form atiached for ease of reference) Attached onginal wrll
be dellvered at Samte the bank

Trust tt\t; will be treated as urgent..
Let me know what other décurﬁente may be needed.

Thanks

hitpidfmail google.com/mailuDffui=28ik=3024b 1 Tesfajsver=be7QXEXTIULen. Bview=pi&ssarch=inboxkth=162900a30efeb24 Sslmi=162000a30efa... 20E
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AR oakbay.co.2a-Mall—Fwdi+-Optimum-MineRefabilitation Frust

O

(U

Ronica

From: Meyer Andriette A [mailto:Andriette. MeyerZ@standardbank co.za]
Sent: Thursday, 05 May 2016 2:55 PM
To: Ronica Ragavan <romca@oakbay co.za>

Ce: pmarsden@matusonassotiates.co.za; peter@v2rescue.co.za; mscruse@matusonassoclates co.za;

riazeemhi@tnamedia.co.za; Naidoo,. Venorthy Vv <Venorthy Nandoo@standardbank.co za>*; Molete, “Tshepo-
<Tshepo.Molete@standardbank.co.za>
Subject: RE: : Optimum Mine Rehabllﬂahon Trust

Good Day Ronica

mewmmmmmw
mugmm_mu

\A_smmnﬂomm

We requirg an original instruction on the respective company’s letterhead instructing us to add and/or delete
s The rnstructlon shauld be slgned oﬂ‘ in aooordanee toan exlsting resolutton
| o State the account name and account number that we should add /delete the sngnatones to/ from
‘¢ Forthe ad_dmo_n ofs:gnatones_etete what r.‘he signing arrangements should b
*  Listthe rames and Ib numbers of the new signatories

* Complete the account holder record forms whlch must be signed by hew sugnatones {form attached for ease
of raference)

s An orlglnally certrﬁed eopy of each new S|gnatory's ID; this may be certified by one of the followmg people an-
attomey, an auditor, a cornpany secretary. a bank ofﬁcial or a eomm:ssloner of oaths, kmdly ensure tha
certification s original :

«  Complete the KYC form for individuals for each riew signatory (form attached for easé of referenée).

Mmmmmmmwmmgm
M _QLIENI_QNEABQINQ

18T FLOOR, ENTRANCE 3

6 SIMMONDS §TREET

JOHANNESBURG

2001

Attention ; Portia Ramunasi (011) 636-0489 / (011) 631-3800

Trust you find the above in order.

hupsurrﬁangaogl_é.mwmlmnui-zaipaqzm1eef&]m|=|;eroxis_xml.en.&wew=pt&mrcn=inboxm=1szseéaae'qmebz.ia;sémﬂszpqaaaoe@é'... e




AR/2018 —cakbay.cozaMall~Fwd—: D v O ptlmum—M_lna-Raha 3sh billtationTrust

()

hitps:/imeil gocgle.com/mailiwo/?ul=251k=3024b1 feef8jéver=be7QXEXTIUN. en.&view=ptisearch=inboxBth=162000a30ef0eb24asimi=162909a30¢0e...

Kind regards,

Kind Regards

Andriette Meyer

Corporate & Invesirhent Beinking / Transactional Products & Services
TPS SA - Service-Advisory Manager
Tel #27 (0)11 721 5896 Mobile 082 821 8553

vaww.stendardbank.com

Standard Bank Moving Forwerd™ 7

el J-1-Jodu

From: Meyer, Andriette A

Sent: 05 May 2016 02:51 PM

To: 'Ronica Ragavan'

Cc: pmarsden@matusonassocnates .0.283; peter@v2rescue.co. Z3; mscruse@matusonassoclates c0.za;
nazeemh@tnamedia.co.za; Naidoo, Venorthy V: Molete, Tshepa.

Subject: RE: : Opt]mum Mine Rehabllﬂ:at_ion Trust

Good day Ronica

Kindly_note that we wil require the following o be completed in order t g account to Busi line:
1) Participant resolution — Directors of the company being added are required to sign

2) .:Péfti'q'ipa_n@ agreement — Directors of the 'combany being added are required to sign

3) Add an Accoiint — Designated People of thie Business Online profile to sign

Regards,

1

W.;




palbay-coza-Mall=—Fwd::-Optimum-Mine-Rehabilitation-Trust - '

Andriette Meyer

Corpnrate & Investment Eanking 1 Transactional Products & Services

TPS SA - Service Advisofy_Manager

Tl €27 (0)11 721 9896 Mobile 082 821 9553
wwstandardbank.com ‘
|

Stantlard Bank Movig Forward™ 7

of ivE-l=k |

From: Renlca Ragavan [mailto: romca@oakbayco za]
Sent: 05 May 2016 12:15 PM
O To: Meyer, Andriette A ,
-, Cc pmarsden@matusonassecnates 0.za; peter@vascue C0.Z8; mscmse@matusonassomates c0.28; 5
nazeemh@tniamedia.co.za; Naidoo, Veriorthy V; Molete; Tshepo i
Subject: RE: : Optimum Minhe Rehabilitation Trust }

Dear Andreitte i

Please send us.the documents that we will need to submit to gét the new signatories added to the account and their
reapectlve praﬂles

Regards

Ronica
@,

From: Meyer, Andriette A [mailto: Andnette Meyer2@standardbank c0.za)

Sent: Thursday, 06 May 2016 12:03 PM

To: gerhard vandenhesver@glencore.co.za ‘

Cc: shaun. blankfeld@glenoore com; ronica@oakbay.co.za; pmarsden@matusonassoc:ates €0.23;
peter@v2rescue.co.za; mscruse@matusonassociates.co.za; nazeemh@tnamedia.co.za; Naidoo, Venorthy V
<Venorthy. Naidoo@standardbank.co.za>; Molete, Tshepo <Tshepo. Molete@standardbank Co.za> '
Subject Optimum Ming Rehabllitation Trust

Good Day Gerhard

Please see attached confirmation of rermoval of Signatories from the cuirent account.

'hllp'é:_l'!rnallamla.@ﬂmhl"@%l#&lhipﬂM1eef&jk\(éiébemeWI;ép;&prMsrdi?inbox&m%1szsbéa_ageﬂ)ebzmlmIF_:162909&_395!’99... 518
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4412618 cakbay-corza-Matt=Fwd—=Sptimum-Mine Rehabilitationr-Trust
Our admin team is busy with the removal of the account from your OPT08 Business online profile
Kind Regards

“Andriette Meyer

Corporate & mvestment Banking / Tl"ansactlonal Products & Services

TPS SA - Service Ar.ivlsoni Manager
Tel +27 (011 721 9826 Mebile 0B2 821 9563

vrww,standardbank.com

Staridard Bank Moving Forwara™ /

ORo@EQ
O

From: gerhard.vandenheever@glencore.co.za [mailto:gerhard vandenheever@glenoore co. za]
Sent: 05 May 2016 10:56 AM

To: Meyer, Andriette A; Naidoo, Verorthy V

Cc: shaun.blankfield@glencore.com; ronica@oakbay.co.za; pmarsden@matusonassociates.co.za;
peter@v2rescue.co.za; mscruse@matusonassociates .co0.za; nazeemh@tnamedia.co.za

Subject: Optimum Mine Rehabllltatlon Trust

Hello Andriette,

Q

As discussed the Letter of Authority has been updated on the Optimim Mine Rehabllitation Trust. Please find attached
instructions to remove the current signatories from the account as well as remov:ng the account from the current
Standard Bank Online proﬁ]e

New signatories and online amendments will be updated by the current trustees.
I wili send the original documents through shortly.

Regards
https/meil.google. comimalliu/0rui=28lk=3024b11eef8javer=be7QXEXTIUL an view=pi&search=inboxkth=162000830efUsb24 8simi=162000a30ef00. . 6/E

¥

3




B a— oakbay.coza Mall—Fwe: Optimur-Mine Rehabillialon Frsst
Gerhard van den Heever

Glencore Operations South Africa (Pty) Ltd

Tel: +27 11 772 0712
Mobile: +27 82 307 7643
Fax: +27 11 772 0697

Email; gerhard.vandenheever@glencore.co.za’

W’ebpag_ai www.glencore.com

Standard Bank email dis¢laiimér and confidentiality note

Please go to htjp:[lwv\‘rw;s._tah_dar’dbank.cp,zéféIt_elhomepagelemaildisblaimer.htfnl to read our émail disclaimér and
confidentiality note. Kindly email disclaimer@standardbank.co.za (no content or subject line necessary) if
( ) you cannot view that page and we will email our email disclaimer and confidentiality note to you.

standard Bank email disclaimer and confidentiality note

Please go-to http:Ilwww.standardbarik.co.zalsitefhbrh_epage!amaiildisclairﬁer.htm[ to read our email disclaimer. and
confidentiality note. Kindly email disclaimer@standardbank.co.za (no content or subject line necessary) if
-you cannpt-view that page and we will email our email disclaimer and confidentiality note to you.

standard Bank email. disclaimer and confldentiality note o _

Please go to hitp//www.standardbank.co.za/fsite/homepage/emaildisclaimer.html to read our email: disclaimer and
confidentiality noté, Kindly email disclaimer@standardbank.co.za (no content or subject ‘1ine necassary) if
you' cannot view that page and we will email our email disclaimer and confidentiality note to yeu.
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@ Standard Bank

The Directors
Glenmore

08 My 2016
Dear Sir/Madam
CONFIRMATION OF ACCOUNT SIGNATORY CHANGES
We refer 16 your request received to amend the signatorias on
Account;
402264746
¢ PU Govender
¢ R Ragavan
Kind R_egards
Veronique Barman
Amendpijlents Consultan;

Standard Bank 1" Floor 6.Simmonds Street Johan_neshurg 2001
PO Box 61680 Marghalltown 2107 South Africa .5t

Tel: Switchboard: +27 ()11 636-9112 Dlrect +27 (0y11 636-5535 Fax: +27 (0}11 631-8493

email: veronique barman@standardbank.co.za

Ths Btendind Bank of South Alca Limisd mqmmmmmmmm w der (NCRCPH
Diesstora? TMF Praswana (Chalman) !K‘R.-.TIMII‘(C hiaf Erscutival - DPB Band RIM’IM:!” F cui Flassie’ 'ra'g:h- BJMSIIK' s.lmnam-
Mmms”ﬁm AC Pariear SFW WD Ruck. mmumlm PD Sulivany® BS m EM ‘Woods

Bueritary: 2
“Exacoive Direcior  #Bdish "Mhim

o o

Operatlons Shared :
o Services:
Origination
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COAL. GOPEER & Pan

The Regional Manager

Department of Mineral Resources

Mpumalanga, = -

Withank-1035

Letter No. zms/oozxru Date: 04 May 2016

Dear Slr,

MANAGEMENT ACT 107 OF 1695 ("NEMA"]

1. Koornfontein Mine (Ptv) itd ("KFN"} is required In terms of Regulatlon 7 of NEMA to
ensure that its financial provision is, at any given time, equial to the sum of the actual
costs of imp!ementing the plans and report contemplated in Resulatmns 6 and 11
for a period of at least 10 years forthwlth

2.. The current shuation with our group and the blg 4 Banks and lnsurant:e Companies

 sgizing to provide services to all our Group companies 35 I w‘ide]v mentioned in the
media, has lgd to a critical situation hampering our abifity to keep the business and
Its related jobs afioat, As a result, TER hereby requests that the DMR granis it
' approval to usethe abtwe mentioned funds for mining rehabilitation: purposes

.3, Should the DMH pmv|de the hecessary approval TER hereby undertakes as follows:
a) ‘To get the environmental impact assessment report of KFN revlewed by an specna!‘st
. twicea vear, .
b) To provide DMR actess to the Trusts Eank Statement ;
€} The results’ of the assessment of the adequacy of the- ﬂnanclai provlslon
. nontemplated above, and the work’ compiet:ed in rélation to any funds that have
been used by TER/KFN, must be {i) audited by an- independent environment
speciahstjaudltor' {ii} included in the emrlronmental audit report and {iil) submitted
by TER/KFN for approval to the DMR; and '
d) Shouid therebe a shartfa[l in the financial provision, TER will rerﬁll the void within 90
days o increase the ﬂnandal provision to meet the reviewed, asséssed and audited
ﬁnancial provisinn and will submit proef of such i mcrease to-the DMR.

Trust that you find thi; in order and Joqk forward to a_favorable respoise.
Yours faiﬂlfull\'r,

Authonéed Signatory,
c::w forwarded to The Minister, Deparhnnnt of Mineral Resnumas, Head Office; Pretoria
for lnfarmatlon

- ——

wt’ kY
-,

Authorised Signatory

TN
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DhiR 10

First Floor, Saveways Crescent Centre, Mandsia Drive, Withank; 1035
- Privete-Bag X7279, Ematahien], 1035, Te! (013) 853 0500, Fax (013) 6003268
Enqnlriae: Mr N.A Tehivhandskano-Raf: MP 80/6/12/3:(166) MR

The Directon's
Togeta Exploration mmmm
Postnet Suit 458

Privaia Bag X9

" Johamesburg

2010
Dear Sirfidadam

RE: NOTIFICATION IN TERMS OF REGULATION 7 READ WITH REGULATION 11 OF THE FINANGIAL
REGULATIONS PROVISIONS OF THE NATIONAL ENVIRONMENTAL MANAGEMENT ACT 107 OF 1996
(“NEMA®); :_c_gonuhom COAL MINES (PTY)LTD.

Your letter dated 045 May 2016 refan: and therefors fis lotier serves a8 an admwledgemntanﬂrespmm
bmemquesthmeabmtmnﬁonedw

& .
mnemmmmmmmmmebmmmmummsmammm
Relmblltﬁlnn'rmst'(msthb wmmmmammmemmmmmmm
fuﬂcwtngarabbem!damd :

a) mmmmmimwmmmmbmmmmm.

b) The rehabiltaion program ‘accompanisd by an implementation plan detaling the fimsframes for
gach rehablfiafion phese.

¢} , The above plan must b supporied wih quantisd extent to inform the quantum of fnancial
proviston i order to deteimaine the aiount

For further enquiries, plaase contact the Reglonal Manager on the above: contect detalls
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JHB: ADV:16-17

M/S. Koornfontein Mines Pty. Lid.
Grayston Ridge Office Park,

144, Katherine Street,

Sandton-2196

Dear Sirs,

Re: Sanction of credit facllities

03.06.2016

We are pleased to inform you that on your request under mentioned credlt facility have been

sanctioned to the company for a period of 12 months

(Amt. In ZAR)
Nature of facHity _ Limit sanctlb_ll_ed :
Fund Based _ —
[ABOD/DL . - 180,000,000.00
[NonFund Bassd S L S—
Totl 150,000,000.00
Teérms & Conditions:
7 T Applicant W/S. Koomfontsin Mines Ply. Ltd.
3 Nature of facily | LABODIDL
3 [T ZAR 150,000,000,00
_{ZAR One Hundred Fifty Million Only)
I Vli?eriod [ 12 Monihs subjedt fo annual renewal
[ [WARGIN [ 10% |
& | Purposs For rehabiltation of Koornfontein Mlnels
17 ROl 5.00% PA.
|8 | Sequrity _ AsperAnnexure-D enclosed
8 |PROVISO |'interest to be -serviced ON MONTHLY BASIS as ‘and wheh
' . charged in the account

Page 1cf4




10 | Security ‘As pe.lr Annexure-D enclosed
Documents

Yours falthfully,

(Shaikh Rauf)

Senior Branch Manager [Act.)

All the Torms & conditions are Accepted-

‘Authorized Trustee/Signatory (Borrower)

Page 2 of 4
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ANNEXURE - D

TERMS AND CONDITIONS:
Adv. Alc : Mls Koornfontein Mines Pty Ltd. at Johannesburg branch.
Naturae ~ of | LABOD/DL
Facility : :
limit - - 'Exisﬁng L Proposed _
L Nil- . ZAR 150,000,000.00
Rate of | 9.00% (1% Over Deposit Rate at present @ 8.00%)
Interest : i -
Margin 10 % . - '
- Purpose For rehablhtatmn of Koomfonteln Mine/s '
Penal interest | 2% additlonal interest to be charged for dslay in payment of interest /
instalments as also for non compliance of any of the terms and' conditions
- of sanction confained herein. -
.| Repayment | In 12 months (One time bullet ggnnent)
Prepayment- | NIL
penafty - ‘
Processing NIL
charges: o . -
Documentation | Actual to be borne by the company
Charges
insurance NA. - ' _
Security a. Pledge/Llen ol‘ Fixed Depnsit with Bank worth ZAR

170,000,000.00 Dated....................In the name of Mis
*Koomnfonteln Rnhabillhﬁon Trust” (Trust No. IT
7563/07) -LDOC 16(A). -

b. A Written undertakdng from M/S. Koornfontein Mines
Pty. Ltd that the funds : are to.be. used for
rehabilitation of mine/s.

¢. A Written undertaking from sole shareholder M/s Tegeta
Exploratlon & Resources Pty. Ltd. that the funds are
going to be used for rehabilitation of Mina/s.

. A resolution from “Koornfontéln Rehabilitation
Trust” (Trust No. IT 7563/07) consenting to the
Bank granting a loan to M/S. Koornfontein Mines
Pty. Ltd. (KM) against the security of the funds, KM
is entitled to use and confirming that KM will be
using the funds for rehabilitation of mine/s.

e. A resolufion from M/S. Koornfontein Mines Pty. Ltd.
(KM) authorizing them to apply for a loan against

. the fund of “Koornfontein Rehabilitation Trust”’

(Trust No. IT 7563/07) and confirmation that the
funds are going to be used for rehabilltahon of the
minefs.

f Undertaking from M/S. Koornfonlnin Mlnes Pty Ltd.
that KM is ceding to the bank any present or future
claim they have with DMR.

g Loan Facllity Agreement

Page 3 of 4
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Proviso

Interest to be serviced ON MONTHLY BASIS as and when charged In the |

account:

All the Terms & Conditions are acceptod-

Authorized Trustee/Signatory (Borrower)-

Authorized Signatory (Deposlitor/Guarantor)-

Page 4 of 4
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TABACKS

ATTORNEYS
YourRef CASE NO 147752018
QurRef. BANK2LVE
Emall vs@tabacks.cominli@tabacks.com

Date 12 Merch 2018

TO:;

The National Director of Public Prosecutions
Aftention: State Attorney
Emall address: rmathaca@liu

The Trustees of Optimum Mine Rehabiliitation Trust
Attention: Pushpaveni Ugeshinl Gavender

Email address: ugeshnin@sahara.co za

The Trustees of Koomfonteln Mine Rehabilitation Trust
Attention: Pushpaven! Ugeshini Govender
Emall address: ugeshnin@sahara co za

The Minister: Mineral Resources
Trevenna Campus, 70 Meintjies Street, Sunnyside, Preforia
Per hand

The Diractor General: Department of Mineral Resources

Trevenna Campus, Building 2 C. clo Meintjies and Francis Baard Straets, Sunnyside,
Preforia

Per hand

The Master of the High Court: Pretoria ¢/o the Acting Chisf Master
SALU Buiiding, 316 Thabo Sehume Streel, Pretoria, Gautsnt
Per hand

Nedbank Group Limited
Attention: Mir E Anderson

Emall address: gltona@nedbank.co.2g

The Organisation Undoing Tax Abuse c/o Werksmans Attormeys
Attention: Ms S Venter

Atitention: MrB Hotz

Email address: soretha venterlouta.co.za

Emafl address: bholz@werksmanscom

. karvyn Taback Incorporaled Reg No 2000/024543/24 .
13 Eton Road Pariiown 2198 Johsanesburg South Africa PO Box 3334 Houghton 2041 Johsnnesburg South Africa
Tel +27 (0}11 3GB-7T0D Fax +27 {0)11 365-7800 Fax: +27(0)BE 771 2628 Websits www,labscks.oom
Directors [ Cith1 TJ Gross M Grobbalasr BA Kaufmenn CM Keans B0 Masuku N Mather
) E Sarfastein BD Tate L van Staden D Woodhouse
Agncclatss MG Davis NE Labuechagne D Lemman MdA Mabgst 2 Menkoe
WMF Schapers MG Thomas SM Tumber
Consultant & Taback
s4ztez 1
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Page 2.
12 March 2018

Dear Sira

THE ORDER UNDER CASE 14776/2018 DATED 8 MARCH 2018 (“The NDPP Order”)l THE
ORDER UNDER CASE NUMBER 65616117 DATED 26 SEPTEMBER 2017 (“The OUTA
Order”).

4.1

42

43

We act on behalf of the Bank of Baroda,

Qur client has confinuously maintained accounts for the Optimum and Koomfontsin Mine
Rehabiiitation Trusts respectively.

Our clisnt has, since 26 September 2017 maintained the sccounts sticlly in accordance with
and subject to the terms of the OUTA Order.

It is now faced with two mutually exclusive orders:

In terms of the OUTA Order, our client is directed to continue to hoid the trust funds in
awountsmalntaimdbyit.furtha'md‘ttofﬂlewsis(asdhaded in terms of paragraph
1.2 and 1.3 of the OUTA Order);

in terms of the NDPP Order, our client is dirscted immediately to transfer the funds fo
Nedbank (as provided for in terms of paragraph 3 and 4 of the NDPP Order);

Our client has no propristary interest in the matter and will either continue to comply
with the OUTA Order, or will in breach thereof, comply with the NDPP Order. It ie
obviousthatourcﬁerﬁswmhletooomp!ywﬂhbnth;

it is @ matter of public knowledge that our client, as & non-clearing bank is able tc provide
banking services only because of a Sponsorship-arrangement with Nedbank. Nedbank has
given notice of the termination of all arrangements of any kind with our cllent with effect from
30 April 2018 and has directed our ciient to provide banking particulars at another inskitution
loMIchNedbankwillh'ansferalcreditbalancastbyitonbahalfofoureliem, as at 30
April 2018,

G482 1
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Page 3.
12 March 2018

it appears the NDPP had intended, but then failed, to have a Curator Bonds appointed. In the
circumstances, Nedbank's customer, for purposes of it holding the deposits, will not be our
slient. We assume that Nedbank has agreed, In advance and without having completed any
of the required AML andior KYC procedures, to accept as its client whomsoever may
evantually be declared to be entitied or authorisad to bind the trusts,

In the circumstances our ciient invites the parties o reach consensus on the directions our
client should comply with. Falling delivery to us, by no iater than close of business on
Thureday 15 March 2018, of satisfactory Instructions (which much provide for our clienit o be
relleved from the obligations imposed on it in terms of both or either of the CUTA and NDFP
Orders) our cliant shali approach the High Court for directions. It shall in such proceading
seakanofdermatibscosisonmescalabﬂhveena&nmeyandownclientbepald by
OUTA and the NDPP jointly and severally.

We await your urgent response.

faithfuily,

n Staden

MERVYN TABACK INC.,

sy
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IN THE HIGH COURT OF SOUTH AFRICA A L~
GAUTENG DIVISION, PRETORIA W7
o \F
CASE NUMBER: 65616/17
Before the Honourable Justice ? T‘:‘-‘i \ec>
Thp W

On this the day of April 2018

In the matter between:
ORGANISATION UNDOING TAX ABUSE
and

THE TRUSTEES FOR THE TIME BEING OF
THE OPTIMUM MINE REHABILITATION TRUST

THE TRUSTEES FOR THE TIME BEING OF
THE KOORNFONTEIN REHABILITATION TRUST

PUSHPAVENI GOVENDER
TREVOR SCOTT

OPTIMUM COAL MINE (PTY) LTD
(in business rescue)

KOORNFONTEIN MINES (PTY) LTD
(in business rescue)

BANK OF BARODA

MINISTER OF MINERAL RESOURCES
RONICA RAGAVAN

THE MASTER OF THE HIGH COURT

First Applicant

First Respondent

Second Respondent
Third Respondent
Fourth Respondent

Fifth Respondent

Sixth Respondent

Seventh Respondent
Eighth Respondent
Ninth Respondent

Tenth Respondent

DRAFT ORDER




BY AGREEMENT between the applicant and the first, second, third, fifth, sixth

and ninth respondents, the following Order is made:

T

The funds held by the Optimum Mine Rehabilitation Trust and the
Koornfontein Rehabilitation Trust, as more fully described in the
preservation order, shall be transferred and deposited into an account
administered by the Minister responsible for mineral resources, in
accordance with regulation 8(1)(b) of the Financial Provisioning
Regulations, 2015, GN R1147 in Govemment Gazette 39425 of 20
November 2015. The money so transferred shall be invested at a
competitive and market-related interest rate in respect of such deposit
and further at a rate no lower than the rate presently offered by Nedbank
to the Bank of Baroda on the said moneys presently invested with the
Bank of Baroda (subject to fluctuations in the prime lending rate and the

repo rate).

This order will not preclude any new owners of the Optimum Coal Mine
(Pty) Ltd and/or the Koornfontein Mine (Pty) Ltd from making their own
determination of the appropriate financial vehicle for financial

provisioning in accordance with regulation 8.

In the interim, whilst the necessary arrangements are made with the

Minister for the funds to be deposited into an account in accordance with

regulation 8(1){b):

3.1. The Bank of Baroda is directed to transfer the Trust funds of the

two Trusts to Nedbank;



3.2. Nedbank is directed to continue to hold the Trust funds of the
two Trusts in an interest-bearing bank account or accounts in
the names of the Trusts. Such money will be held by Nedbank
against payment by Nedbank of a competitive and market-
related interest rate in respect of such deposit and further at a
rate no lower than the rate presently offered by Nedbank to the
Bank of Baroda on the said moneys presently invested with the
Bank of Baroda (subject to fluctuations in the prime lending rate

and the repo rate}.

4, Each party shall pay its own costs.

REGISTRAR OF THE HiGH COURT OF

SION, PREVORIA
A GALTTENG D!
SOUTH AFRIC R AATEAK XET

BY ORDER PRATE SRaZE AT
2018 -04- 28

5 secREFAH\'
SUREErens KLERK

A roria |

THE REGISTRAR O S A S e
ABOVE HONOURABMLE o
PRETORIA

Y7

%n“ ()oNTng /}6/ %LE S OF5



	ZWANE4.1
	ZWANE4.2
	ZWANE4.3

