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                                                                      SCA CASE NUMBER:  

                                                                                        GAUTENG DIVISION, PRETORIA                                                                          

      COURT A QUO CASE NUMBER: 32095/2020  

 
In the matter between: 

ORGANISATION UNDOING TAX ABUSE NPC  APPLICANT 

and 

SOUTH AFRICAN NATIONAL ROADS AGENCY LTD   FIRST RESPONDENT 

THE MINISTER OF TRANSPORT                SECOND RESPONDENT 

NAZIR ALLI         THIRD RESPONDENT 

DANIEL MOTAUNG       FOURTH RESPONDENT 

SKHUMBUZO MACOZOMA N.O      FIFTH RESPONDENT  

N3 TOLL CONCESSION (RF) (PTY) LTD    SIXTH RESPONDENT 
 

 
APPLICANT’S APPLICATION FOR LEAVE TO APPEAL IN TERMS OF SECTION 17 

(2)(b) OF THE SUPERIOR COURTS ACT, 10 OF 2013 

 
 

TAKE NOTICE THAT the applicant makes application for leave to appeal to the Supreme 

Court of Appeal alternatively the full Court of the Gauteng Division, Pretoria, against the 

whole of the judgment and order (including the order for costs) of the Gauteng Division, 

Pretoria (Coram Millar J) delivered on 10 October 2023 and the judgment and order 

delivered on 25 January 2024 refusing the applicant’s application for leave to appeal with 

costs (which costs are to include the costs consequent upon the employment of 2 

counsel, where so employed).  

 

 

 



TAKE NOTICE FURTHER that the grounds for the application are set out in the 

accompanying affidavit of STEFANIE FICK. 

 

If the respondents intend opposing this application, the respondents are required to lodge 

their affidavit in support of their opposition, after prior service upon the applicant, with the 

registrar of this Court within one month after service of this application on the 

respondents.  

 

Dated and signed at Pretoria on this _____ day of February 2024. 
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  RESPONDENTS 
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  SANDTON 
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APPLICANT’S FOUNDING AFFIDAVIT  

 
 

 

I, the undersigned 

 

STEFANIE FICK 

 

do hereby make oath and state the following: 

 
 
 
 



1.  

1.1. I am an executive director of the applicant’s Accountability Division with offices 

situated at Unit 4, Boskruin Village, Cnr President Fouche and Hawken Road, 

Bromhof, Johannesburg, Gauteng. 

 
1.2. I am duly authorised by resolution from the applicant’s executive committee to 

represent the applicant in these proceedings and to depose to this affidavit on 

behalf of the applicant. The resolution is attached as Annexure “FA1”. 

 
1.3. The facts contained herein fall within my personal knowledge, save where 

otherwise indicated or appears from the context, and are to the best of my belief 

true and correct. 

 

THE PARTIES: 

2.  

2.1. The applicant is the Organisation Undoing Tax Abuse (“OUTA”), a non-profit 

company, duly incorporated in terms of the law of the Republic of South Africa 

with its principal place of business at the address set out in paragraph 1.1. 

above.  

 
2.2. OUTA is a proudly South African non-profit civil action organisation, comprising 

of and supported by people who are passionate about improving the prosperity 

of our nation. OUTA was established to challenge the abuse of authority 

particularly the abuse of taxpayers’ money.  

 
2.3. The first respondent (SANRAL) is a State owned entity established in terms of 

the South African National Roads Agency Limited and National Roads Act, 7 of 



1998. It is responsible for, and is given power to perform, all strategic planning 

with regard to the South African roads system, as well as planning, design, 

construction, operation, management, control, maintenance and rehabilitation 

of national roads for the Republic of South Africa.    

 
2.4. The second respondent is the Minister of Transport who is cited herein in his 

representative capacity as the sole shareholder of SANRAL c/o the offices of 

the State Attorney at SALU Building, 316 Thabo Sehume Street, Pretoria. 

 
2.5. The Third respondent is Nazir Alli (“Mr Alli”) an adult male cited in his 

representative capacity as the relevant then information officer for SANRAL with 

his place of employment at 48 Tambotie Avenue, Val de Grace, Pretoria. Mr Alli 

was listed as SANRAL’s information officer at the relevant time in its PAIA 

manual.  

 
2.6. The fourth respondent is Daniel Motaung (“Mr Motaung”) an adult male who is 

cited in his representative capacity as the deputy information officer of SANRAL 

with his place of employment at 48 Tambotie Avenue, Val de Grace, Pretoria. 

 
2.7. The fifth respondent is Skhumbuzo Macozoma (“Mr Macozoma”) an adult male 

who is cited in his representative capacity as chief executive officer of SANRAL 

with his place of employment at 48 Tambotie Avenue, Val de Grace, Pretoria. 

 
2.8. The sixth respondent is N3 TOLL CONCESSION (RF) (PTY) LTD (“N3TC”) a 

private company with whom SANRAL contracted, and which has attended to 

the construction, operation, management, and control of a section of the N3 

highway.  



THE PURPOSE OF THIS APPLICATION: 

3.  

3.1. This is an application for leave to appeal against the whole of the judgment 

(including the order for costs) delivered in the Court a quo on 10 October 2023. 

The applicant’s application for leave to appeal against that judgment was 

dismissed by the learned judge a quo on 25 January 2024. 

  
3.1.1. A true copy of the judgment of the court a quo and court order are annexed 

hereto as Annexure “FA2” (“the 10 October 2023 judgment”) and Annexure 

“FA3” wherein the court a quo dismissed OUTA’s application against the 

Respondents; and  

 
3.1.2. A true copy of the leave to appeal judgment and court order of the court a quo 

are annexed hereto as Annexure “FA4” (“the 25 January 2024 judgment”) 

and Annexure “FA5”. 

4.   

4.1. The pertinent paragraphs relating to the dismissal of OUTA’s claim in the 10 

October 2023 judgment are the following:  

 
4.1.1. Ad [24] It was the case for both SANRAL and N3TC that Items 3, 4, 7 and 9 of 

the information requested in Part A was not in their possession and for that 

reason, could not be furnished to OUTA.  

  
4.1.2. Ad [27] Since both SANRAL and N3TC denied that SANRAL is in possession 

of these specific items of information, there is no obligation upon SANRAL to 

furnish to OUTA that which it does not have.  



 
4.1.3. Ad [48] SANRAL and N3TC argued that there is no basis for the application of 

the public interest override provided for in section 46 of Promotion of Access to 

Information Act 2 of 2000 (“PAIA”). (The Court justified such a basis, with 

reference to the decision in Centre for Social Accountability v Secretary of 

Parliament.1) 

 
4.1.4. Ad [50] There is an onus on OUTA to show on a balance of probabilities, that 

the disclosure would reveal evidence of either a substantial contravention of, or 

failure to comply with the law, imminent or serious public safety or 

environmental risk, or that the public interest in disclosure would clearly 

outweigh the harm.  

 
4.1.5. Ad [54] Both SANRAL and N3TC argued that OUTA failed to demonstrate that 

the non- disclosure of N3TC's confidential financial information would render 

either “a substantial contravention of, or failure to comply with, the law; or an 

imminent and serious public safety or environmental risk, and that the public 

interest in the disclosure of the record clearly outweighs the harm contemplated 

in the provision in question”.  

 
4.1.6. Ad [60] The making of profit, in a private company, is an everyday commercial 

consequence and is not in and of itself a matter which requires disclosure in the 

public interest. 

 
4.1.7. Ad [65.3] The application is dismissed. 

 
4.1.8. Ad [65.4] The applicant is ordered to pay the costs of the respondents who 

 
1 2011 (5) SA 279 (ECG) para 92 and 94 



opposed this application on the scale as between party and party, such costs 

to include the costs consequent upon the employment of two counsel, where 

so employed. 

 
5.  

5.1. OUTA’s claim against SANRAL and N3TC was consequently dismissed with 

costs. Similarly, as stated above, the court a quo dismissed OUTA’s application 

for leave to appeal. The following features appear from the 25 January 2024 

judgment:  

 

5.1.1. Ad [4] When the application was called counsel for the Applicant confined his 

argument to two of the grounds in the application for leave to appeal, firstly that 

the test set out in Ericsson South Africa (Pty) Ltd v Johannesburg Metro 

and Others2  had not been correctly applied by this Court, and following from 

this, the Court did not “attach sufficient weight to SANRAL statutory duties and 

the public interest therein and in finding that the public interest override finds no 

application in respect of the disputed documents”.   

  
5.1.2. Ad [5] It was argued that the test for the application of section 46 of PAIA set 

out in Ericsson was that there was an onus upon SANRAL to demonstrate that, 

notwithstanding N3TC's objection to the production of the requested 

documents, the documents nevertheless did meet the requirements for the 

application of the public interest override.  

 
5.1.3. Ad [9] It was argued on behalf of OUTA that the onus was on SANRAL to 

scrutinise the documents and to consider whether or not the provisions of 

 
2 2023 (5) SA 219 (GJ) 



section 46 would compel disclosure. Having regard to the provisions of section 

46, an evaluation is required as to whether the record “would reveal”, in terms 

of section 46(a)(i) what “is substantial contravention of, or failure to comply with, 

the law” and if it was found to be so, that in terms of section 46(b) if “the public 

interest in the disclosure of the record clearly outweighs the harm contemplated 

in the provisions in question.”  Then SANRAL was obligated to make the 

documents available. This evaluation is something which was to be undertaken 

once the objection of N3TC to the furnishing of the records was received.  

 
5.1.4. Ad [14] It was argued for OUTA that the consequence of the fact that OUTA 

need not have furnished any reasons for why it requested documents that it did, 

was that there was no onus upon it to lay any basis for its claim for the 

application of section 46. Again, this approach is consonant with the findings in 

Ericsson, but the court was of the view that this was not the case that was 

before it.  

 
5.2. In the circumstances the Court ordered that the application for leave to appeal 

is refused, with costs which costs are to include the costs consequent upon the 

employment of two Council where so employed. 

 
6.  

6.1. The central question for decision under this application is whether there is a 

reasonable prospect that another Court would arrive at a different conclusion. I 

respectfully submit that there is indeed such a prospect.  

 
7.  

7.1. The central question for decision is whether there is a reasonable prospect that 



another Court would arrive at a different conclusion on essentially, the following 

issues: 

7.1.1. Was the correct onus applied in this matter; 

7.1.2. Does public interest find application in respect of the disputed documents in 

Part B; 

7.1.3. Upon an objective and proper interpretation of the facts presented, did OUTA 

make out a case which justifies the production of the disputed requested 

documents; 

7.1.4. The court a quo correctly found that OUTA need not furnish reasons for its 

requested records. Is there a justification for the interrogation of OUTA’s 

reasons so provided;  

7.1.5. Is SANRAL’s averments that it is not in possession of specific documents 

justified on the facts and in law; 

7.1.6. Is failure to comply with section 23 of PAIA justified in these circumstances; 

7.1.7. Does this judgment promote the purpose of PAIA, being to promote 

transparency, accountability and effective governance of all public bodies and 

in effectively limiting the public’s right to effectively scrutinise and participate in 

decisions made by public bodies to ensure openness, requiring access to 

information in a speedy and inexpensive manner.   

 

THE BACKGROUND TO OUTA’S APPLICATION: 

8.  

8.1. On 30 July 2019 OUTA, acting in accordance with the provisions of PAIA, 

requested from SANRAL, a set of records pertaining to the content of a 

concession contract, entered into between SANRAL and N3TC. 



 
8.2. The request for access to information in terms of PAIA is an invocation of the 

right in section 36 of the Constitution and entitles the requester to access to 

the requested record or part thereof if that requester complies with procedural 

and statutory requirements set out in the Statute, unless there is a valid ground 

of refusal which a private or public body may rely on. 

 
8.3. 25 September 2019 was the date that SANRAL received OUTA’s request. 

Consequently, SANRAL's information officer ought to have made a decision on 

the request and accordingly to have informed OUTA thereof by 25 October 

2019. OUTA confirmed that it had not been extended the courtesy of being 

notified of the decision on its request. 

 
8.4. SANRAL objected to the disclosure of the records on the basis of its belief as to 

what the requester’s reasons were for requesting access. In President of the 

Republic of South Africa v M and G Media LTD 2012 (2) BCLR 181 (CC) the 

Constitutional Court explained the provisions of section 11 in the following 

terms: 

 
“As is evident from its long title, PAIA was enacted “to give effect to the constitutional 

right of access to information held by the state and the formulation of section 11 casts 

the exercise of this right to pre-empt the terms – the requester must be given access 

to the report, so long as the request complies with the procedures outlined in the act 

and the record requested is not protected from disclosure by one of the exemptions 

set forth herein. Under our law, therefore, the disclosure of information is the rule and 

exemption from disclosure is the exception.” 

 
 



8.5. SANRAL’s objection was based principally on section 36 of PAIA which provides 

for the protection of commercial information of third parties (section 36(1)(b) and 

(c)). It contended (without particularity or proper motivation) that the requested 

information contained general and specific commercial, financial and technical 

information of a highly confidential nature belonging to the concessionaire. The 

information requested relates to the revenue generated by the concessionaire 

throughout the term of the N3TC concessionary contract. 

 
8.6. SANRAL contended that the records sought are confidential, and that the 

disclosure of such confidential information will place the concessionaire at a 

disadvantage in its contractual negotiations, both in relation to similar 

contractual arrangements and so prejudice it in commercial competition. 

 
8.7. OUTA convincingly rebutted these contentions on the basis that SANRAL had 

not set out any adequate reasons required by section 25 of PAIA for refusing 

access to the records requested in items 4 to 10 of part A. Accordingly, these 

records should be furnished in terms of PAIA. 

 
8.8. The astronomical profit made by the concessionaire cannot be said to be cost 

effective. The motoring public are not furnished with accessible and accurate 

information, and yet they must pay these increases on the say-so of SANRAL, 

which 99% of the time accepts the recommendation given to it by the consultant. 

SANRAL's reliance on section 36(1)(b) and (c) of PAIA based on the aforesaid 

is at odds with SANRAL's duty in terms of sections 195 and 217 of the 

Constitution. 

 



8.9. N3TC averred that it had no knowledge of whether or not SANRAL still has 

certain documents in its possession, in circumstances where they were 

originally provided to SANRAL more than 23 years ago. If SANRAL no longer 

has these documents in its possession, then, so it was contended, SANRAL 

cannot be compelled to give the documents to OUTA. N3TC, therefore, opposed 

the granting of the order in respect of these documents on this ground alone. 

 
8.10. In short, N3TC relied on section 36(1) of PAIA. The information officer of 

SANRAL is obligated to refuse a request for access to the requested records if 

the requested records contain financial, commercial, scientific or technical 

information, the disclosure of which would likely cause harm to the financial, 

commercial or technical interests of N3TC, as a third party or as the information 

supplied in confidence by N3TC, the disclosure of which would be reasonably 

expected to place N3TC at a commercial disadvantage when contracting in 

other negotiations. 

 
8.11. OUTA then approached the court a quo in terms of PAIA seeking certain relief 

against the respondents. Principally, OUTA sought orders directing the 

respondents to furnish it with their tendered records, as well as additionally 

requested records, which remained opposed in the main application. This 

application was brought in terms of section 78(2) read with section 82(2) of the 

PAIA. 

 

THE PRINCIPAL GROUNDS OF APPEAL AGAINST THE JUDGMENT: 

 
9.  

 



9.1. I respectfully submit that the court a quo failed to consider or apply the important 

principles set out in the Ericsson South Africa (Proprietary) Limited v City Of 

Johannesburg Metropolitan Municipality And Two Others (A5048/2021; 

33768/2020) [2022] ZAGPJHC 1046 (“Ericsson matter”), despite a copy of that 

judgment having been furnished to the Court at the hearing of the main 

application and by which judgment the court a quo was bound.   

 

9.2. It is respectfully submitted that there is a reasonable prospect that another court 

would find that the facts in the Ericsson matter are applicable to this matter, and 

that the court a quo incorrectly found that it was distinguishable on the basis 

that OUTA invoked the public interest override and thus that its onus remains. 

 
9.3. I however highlight the following principles that ought to have been applied from 

the Ericsson matter:   

 
9.3.1. The importance of the right of access to information held by the State is founded 

on the values of accountability, responsiveness and openness, and to foster 

transparency, which is one of the basic principles governing public 

administration.3 It is impossible to hold accountable a government that operates 

in secrecy.4  When access is sought to information in the possession of the 

State it must be readily availed. Refusal constitutes a limitation of the right of 

access to information. As such, a case must be made out that the refusal of 

access to the requested records is justified.5  

  

 
3 Brümmer Minister for Social Development and Others 2009 (6) SA 323 (CC) 
4 M & G Media Ltd 2012 (2) SA 50 (CC) para 10 
5 My Vote Counts NPC v Minister of Justice and Correctional Services and Another 2018 (5) SA 380 
(CC) para 23, cited in The South African History Archive Trust v South African Reserve Bank and Others 
[2020] ZASCA 56 (29 May 2020) para 6. 



9.3.2. The evidentiary burden must be discharged on a balance of probabilities.6 The 

imposition of this burden on the holder of the information is understandable as 

it would be manifestly unfair and contrary to the spirit of PAIA to place the 

burden of showing that the record is not exempt on the requester, who has no 

access to its contents.7 The State is required to put forward ‘sufficient evidence 

for a Court to conclude that, on the probabilities, the information withheld falls 

within the exemption claimed’.8 The recitation of the statutory language is 

insufficient to discharge the burden, as are mere ipse dixit affidavits by the 

State.9 As the Constitutional Court explains: 

 

“Ultimately, the question whether the information put forward is sufficient for the State 

to show that the record in question falls within the exemptions claimed will be 

determined by the nature of the exemption. The question is not whether the best 

evidence to justify refusal has been provided, but whether the information provided is 

sufficient for a court to conclude, on the probabilities, that the record falls within the 

exemption claimed. If it does, then the State has discharged its burdens under s 81(3). 

If it does not, and the State has not given any indication that it is unable to discharge 

its burden because to do so would require it to reveal the very information for which 

protection from disclosure is sought, then the State has only itself to blame.”10 

 
9.3.3. A refusal to provide access to a record which is legally under its control must 

be justified by the State. It bears the burden of laying a sufficient factual basis 

to establish that it is unable to produce any part of the record, even if that record 

was generated by a third-party independent contractor. It is incumbent on the 

 
6 M & G para 14 
7 M & G para 15 
8 M & G para 23 
9 M & G para 24 
10 M & G para 25 



State to deal with this issue squarely and clearly in the answering affidavit by 

averring the necessary facts. However, this was not the case that was made 

out. (my emphasis)  

  
9.3.4. In the absence of a proper factual foundation being laid by the State, the court 

a quo erred in assuming, without evidence to support the contention, that the 

Respondents were unable to produce any of the documents in question. Even 

if there had been a factual averment that some documents fell outside of the 

Respondents’ control, this would not have justified a dismissal of the entire 

application. (my emphasis)  

 

9.3.5. Section 4, read with s 1 of PAIA, the requested documents formed part of the 

record under the Respondents’ control, and it was the Respondent, and not a 

third-party independent contractor who is required to grant access to them. (my 

emphasis)   

 
 
9.3.6. Considering the reliance on s 46, which permits an exemption from disclosure 

in the public interest - the Respondents must show that granting access of the 

record to the Applicant would reveal evidence of a substantial contravention or 

non-compliance with the law or an imminent and serious public safety risk. The 

full court referred to this as the ‘harm’ requirement, which is found in s 46(a). In 

addition, they must show that the public interest in disclosing the record ‘clearly 

outweighs the harm contemplated’. The full court referred to this as the 

‘balance’ requirement. It is found in s 46(b). It is for the State who must show 

that the harm contemplated from disclosure outweighs the public interest in 



disclosure. (my emphasis) This means that unless the harm requirement is 

satisfied, no assessment can be made under the balance requirement. 

 
 
9.4. The decision in M&G Media confirms that it is for the party claiming that it has 

complied with the provisions of PAIA in refusing a request for access to 

demonstrate this on a balance of probabilities. It remains relevant that a 

constitutional right is implicated and that access to information disputes of this 

kind are not purely private in nature, given the potential public interest.11 The 

refusal of access must itself be reasonable. The mere say-so of the Information 

Officer or recitation of the words of PAIA to justify refusal has been held to be 

insufficient.12 Another Court would find that SANRAL’s recitation finds 

relevance herein and such recitation is insufficient in consideration of 

SANRAL’s conduct throughout and in consideration of this matter.  

 
9.5. The party seeking to justify refusal of access is obliged to put forward sufficient 

evidence for a court to conclude, on the probabilities, that the information 

withheld falls within the exemption claimed. This approach flows directly from 

PAIA’s purpose to give effect to the constitutional right to access to 

information.13 The nature of the exemption claimed is also relevant in 

determining whether sufficient information has been provided to justify the 

refusal.14 

 

 
11 See M&G Media ibid para 33 on the difference between ordinary civil proceedings and an access to 
information dispute. 
12 M&G Media ibid para 22. 
13 M&G Media ibid paras 23, 24. 
14 M&G Media ibid para 25. It is equally clear that the relevant material to be placed before a court in a 
s 78 application is not confined to the material placed before the IO at the time access was refused: 
Transnet Ltd and Another v SA Metal Machinery Co (Pty) Ltd 2006 (6) SA 285 (SCA) para 24. 



9.6. Importantly, one of the established principles accepts that decisions must be 

taken in an open and transparent manner, and access to information must be 

provided in accordance with the law.  

 

10. 

10.1. The court a quo elected to place greater weight on the matter of Centre for 

Social Accountability v Secretary of Parliament and Others15 than it did on the 

full bench Ericsson matter. Be that as it may, it must be noted that in the 

paragraph preceding the portions of the Centre for Social Accountability 

judgment as quoted in the main judgment, the court a quo erred in its judgment 

by not recognising the legal principles in totality, being:  

 
“[90]  I may add to the above examples the requirement that disclosure ‘would’ reveal 

evidence of contraventions or failure to comply with the law. Bearing in mind that a 

requester of information invariably has no, or very little, information at his or her 

disposal concerning the information requested (since such information resides with the 

State), it may very well be impossible to prove that disclosure ‘would’ reveal legal 

contraventions” 

 
10.2. Further the court in the Centre for Social Accountability ordered the furnishing 

of the requested records based on this principle which equally finds application 

in this matter in that OUTA similarly would have no information at its disposal 

concerning the information requested (since such information resides with 

SANRAL), and it may very well be impossible to prove that disclosure ‘would’ 

 

15 2011 (5) SA 279 (ECG) 

 



reveal legal contraventions. This highlights the incorrect onus applied by the 

court a quo.  

 
10.3. The Court a quo applied the same legal principles, which principles ultimately 

led to the furnishing of the records in the Centre for Social Accountability v 

Secretary of Parliament and Others but dismissed OUTA’s identical relief on 

the basis of a higher onus threshold OUTA had to meet.  

 
10.4. The incorrect onus was applied and this error justifies the conclusion that the 

appeal would have a reasonable prospect of success. The application of the 

correct onus was a matter before the court a quo, which the court a quo with 

respect applied incorrectly. Further, the above collectively demonstrates that 

the Court a quo erred in its application of the law. 

 

11. 

 
11.1. Given OUTA’s mandate and acting in the interest of the road users on a public 

road expected to pay the tolls, the matter is of great public importance. I 

respectfully request this Court to consider this application in this light.  

 
11.2. I respectfully submit that the issues highlighted by me as examples of errors on 

the part of the court a quo in dismissing OUTA’s application show that there are 

reasonable prospects that an appeal Court would come to a different conclusion 

not only on the disputed factual findings but also in applying the correct legal 

conclusions. 



11.3. The substantial points of law involved relates to the onus to be applied within 

SANRAL as a public entity, and its statutory duties when a requester invokes 

the public interest override.    

 
11.4. The appeal court ought to attach weight to SANRAL’s statutory duties and the 

public interest in this matter and in finding that the public interest override finds 

application in respect of the disputed documents. The court a quo may be of 

the view that the making of profit, in a private company, is an everyday 

commercial consequence and is not in and of itself a matter which requires 

disclosure in the public interest; however, when that profit is funded exclusively 

by the public, through the paying of tolls, this might cast a different light on the 

necessity for the information sought.   

 
11.5. In addition, OUTA submits that the Court a quo misapplied the facts when 

adjudicating the matter. If one has regard to the evolution of the documents 

tendered by SANRAL before the Court a quo, ultimately by its attorney who 

deposed to an affidavit, the only items which SANRAL proclaimed not to be in 

its possession were items 4 and 9 in Part A. The remainder of the documents 

were then provided or tendered. OUTA was substantially successful in respect 

of Part A which ought to have had an impact on the costs determination which 

another Court could vary given OUTA’s success in respect of at least Part A.   

 
11.6. There exists a reasonable prospect that an appeal court would not attribute the 

same weight to SANRAL’s and N3TC’s contention as it relates to the 

possession of the requested documents, in correctly applying the principles set 

out in the Ericsson matter as set out above and section 23 of PAIA, (addressing 

records not in SANRAL’s possession) which reads:  



“23. (1) If— 

(a) all reasonable steps have been taken to find a record requested: and 

(b) there are reasonable grounds for believing that the record— 

(i) is in the public body’s possession but cannot be found: or 

(ii) does not exist, 

the information officer of a public body must, by way of affidavit or affirmation, notify the 

requester that it is not possible to give access to that record. 

(2) The affidavit or affirmation referred to in subsection ( 1 ) must give a full account 

of all steps taken to find the record in question or to determine whether the record exists, as 

the case may be, including all communications with every person who conducted the search 

on behalf of the information officer.  

(3) For the purposes of this Act, the notice in terms of subsection ( i ) is to be regarded 

as a decision to refuse a request for access to the record. 

(4) If after notice is given in terms of subsection (1), the record in question is found the 

requester concerned must be given access to the record unless access is refused on a ground 

for refusal contemplated in Chapter 4 of this Part.” 

 
11.7. Section 23 is not discretionary. The Court a quo, in dismissing the application, 

in effect shut the door to records which SANRAL’s attorney stated were found 

and would be provided at a later stage. The appeal court could rectify this.  

 
11.8. A successful appeal would allow for the disclosure of the records in respect of 

Part B to the court and eliminate any doubt consistently cast by SANRAL in 

respect of the possession of the records in Part B. Section 80 of PAIA provides:   

 
"Despite this Act or any other law, any court hearing an application, or an appeal 

against the decision on that application, may examine any record of a public or private 

body to which this act applies and no such record may be withheld from the court on 

any grounds.” 

 



11.9. On appeal, OUTA will invoke section 80 of PAIA. On this ground alone, leave 

to appeal should be granted.   

 
11.10. I submit that the complexity of the case, involving important issues of general 

interest in respect of PAIA, in itself warrants the consideration thereof by this 

Court. Should OUTA be denied leave to appeal it would amount to a denial of 

justice, especially in the context of the manifestly complex facts and the issue 

of conflicting judgments in the court a quo departing with the principals as set 

out in the Ericsson matter.  

 

THE PRAYER FOR RELIEF  

 
 The Court is requested to grant an order in terms of the Notice of Application.  

 

___________________ 

DEPONENT 

 

SIGNED AND SWORN BEFORE ME AT________________ON THIS THE______DAY OF 

FEBRUARY 2024 AFTER THE DEPONENT DECLARED THAT SHE IS FAMILIAR WITH THE 

CONTENTS OF THIS STATEMENT AND REGARDS THE PRESCRIBED OATH AS 

BINDING ON HER CONSCIENCE AND SHE HAS NO OBJECTION AGAINST TAKING THE 

SAID PRESCRIBED OATH. THERE HAS BEEN COMPLIANCE WITH THE 

REQUIREMENTS OF THE REGULATIONS CONTAINED IN GOVERNMENT GAZETTE 

R1258, DATED 21 JULY 1972 (AS AMENDED). 

 

_____________________________ 

BEFORE ME: 

COMMISSIONER OF OATHS 

FULL NAMES: 

CAPACITY: 

ADDRESS: 


































































